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New  York  County.— Hon.  D.  G.  EOLLINS,  Surro- 
gate.— June,  1882. 

CORNWELL  V.  CORNWELL. 

In  the  matter  of  the  estate  of  Catharine  Weeks,  deceased. 

A  contest  having  arisen  upon  an  application  for  the  probate  of  a  will, 
which  it  appeared  would  necessarily  cause  delay  in  granting  letters  tes- 
tamentary, one  of  the  executors  named  in  the  will,  who  was  charged 
by  contestant  with  unduly  influencing  decedent  in  respect  to  the  same» 
applied,  under  Code  Civ.  Pro..  §  2668,  for  his  o\^n  appointment  as  tem- 
porary administrator. 

ffM,  that  such  appointment  would  be  improper,  and  that  the  application 
must  be  denied. 
Howard  v.  Dougherty,  8  Bedf,,  685 — approved. 

Petition  by  Jacob  Weeks  Comwell,  named  as  executor 
in  decedent's  will,  for.  his  appointment  as  temporary  ad- 
ministrator of  her  estate;  opposed  by  Andrew  S.  Com* 
Vol  I.— 1 
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well,  one  of  decedent's  next  of  kin,  contestant.    The  facts 
appear  sufficiently  in  the  opinion. 

Yak  WiKKUfi,  Oakdueb  &  Jat,  for  petiiianer. 

J,  M.  Pbtbrs  and  Wm.  FuujBRTON./or  A,  8.  ChmweB, 

i 

The  Surrogate. — The  decedent  died  on  the  7th  of 
April  last,  and  on  the  24th  of  that  month  an  instrument 
purporting  to  be  her  will  was  propounded  for  probate.  A 
contest  has  arisen  which  is  likely  to  cause  delay  in  grant- 
ing letters,  and  which,  therefore,  makes  advisable  the 
appointment  of  a  temporary  administrator  under  §  2GC8. 
Mr.  Jacob  W.  Cornwell,  who  is  named  in  the  alleged 
^viU  as  one  of  the  executors,  petitions  for  his  own  ap- 
pointment as  temporary  administrator.  This  application 
is  opposed  by  the  contestant,  who  charges  him  with  un- 
duly influencing  the  decedent  in  the  making  of  the  will. 
Under  such  circumstances  I  have  several  times  held,  in 
accordance  with  the  suggestion  in  Howard  v.  Dougherty 
{3  Red/.  J  6S5)y  that  ordinarily  the  person  named  as  execu- 
tor ought  not  to  be  appointed  temporary  administrator. 
There  are  exceptions  to  this  rule  of  exclusion,  but  the 
case  at  bar  comes  within  the  rule. 

I  am  the  more  disposed  to  this  view,  because  of  the  fact 
that  no  objection  is  urged  by  the  moving  party  to  the 
selection  of  Mr.  George  W.  Weeks,  who  is  named  in  the 
will  as  Mr.  Cornwell's  co-executor,  and  whose  appoint- 
ment would  be  satisfactory  to  the  contestant.  An  order 
appointing  Mr.  Weeks  as  temporary  administrator  may, 
tlierefore,  be  presented  for  settlement. 
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New  York  County.— Hon.   D.  G.  ROLLINS,  Surro- 

GATE. — ^June,  1882. 

Matter  of  Sexton. 
In  the  matter  of  the  estate  of  John  Sexton,  deceased. 

The  proTislons  of  Code  Civ.  Pro.,  §  8352,  and  of  L.  1880,  ch.  245,  g  3, 
Bubd.  2,  saving  rights  accrued  before  September  1st,  1880,  from  the 
effect  of  the  repeal  of  prior  statutes,  do  not  affect  a  claim  to  the  costs 
of  a  special  proceeding  commenced  in  a  surrogate's  court  before,  and 
terminating  after  that  date,  since  a  chiim  to  costs,  if  regarded  :is  a  right, 
does  not  accrue  until  the  termination  of  the  special  proceeding  to  vhich 
they  belong. 

Those  portions  of  CJode  Civ,  Pro.,  g§  2557-2567,  which  declare  under  what 
circumstances  costs  may  be  allowed,  and  what  shall  be  the  limits  of 
the  allowance,  are  not  regulations  of  the  proceedings  taken  in  a  special 
proceeding,  and  so  are  not  within  the  provisions  of  Code  Civ.  Pro.,  § 
3847,  subd.  11.  and  L.  1880,  ch.  245,  §  8,  subd.  5,  which  substantially 
declare  proceedings  taken  in  a  special  proceeding  commenced  before 
September  1st,  1880,  to  be  governed  by  priur  statutes. 

Hence  the  question  of  awarding,  and  the  determination  of  the  amount  of 
ooflts  in  a  special  proceeding  commenced  in  a  surrogate's  court  before 
and  terminating  after  September  1st,  1880,  depend  upon  the  rules  es- 
tablished by  the  Code  of  Civil  Procedure,  as  distinguished  from  the 
laws  which  it  has  replaced. 

Rich  ▼.  Husson,  1  2>tt^,  617— approved ;  Matter  of  Mace,  4  Eet(f.,  325--fol- 
lowed. 

Application  for  costs  and  allowances  in  a  special  pro- 
ceeding instituted  by  the  administrator  in  November, 
1879,  for  the  sale  of  decedent's  real  property.  Further 
facts  appear  su£Sciently  in  the  opinion. 

JoER  McEsoir,  for  the  administrator. 

Thos.  H.  Hublet,  a  creditor,  in  person. 

Wm.  RoTH8GRiLD,/7r  Ber^omin  Bpter,  a  creditor. 

JoBK  YiKcaEKT,  spedol  guardian  for  John  R,  8.  Eein,  an  infant  heir* 
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The  Surrogate. — This  is  an  application  for  costs  and 
allowances.  Proceedings  upon  a  petition  for  leave  to 
sell  decedent *s  real  estate  were  commenced  in  Novem- 
ber, 1879,  and  have  just  been  concluded.  In  the  interval, 
the  present  Code  of  Civil  Procedure  has  become  law. 
Upon  this  state  of  facts,  the  question  arises,  should  the 
costs  in  this  proceeding  be  adjusted  by  the  laws  which 
the  Code  has  replaced,  or  by  the  Code  itself?  Manifestly 
by  the  latter,  unless  the  former,  which  have  been  in  terms 
repealed,  still  survive  for  such  purposes  as  the  present. 

When  the  first  steps  were  taken  for  the  sale  of  this 
real  estate,  and  at  all  times  thereafter  until  September  1, 
1880,  there  were  in  force  two  statutory  provisions,  and 
two  only,  in  relation  to  costs  and  allowances  to  parties 
and  counsel  in  Surrogates'  courts. 

One  of  these  was  contained  in  Part  8,  chap.  2,  title  1, 
section  10  of  the  Revised  Statutes.  It  was  as  follows: 
*  T^n  all  cases  of  contest  before  a  Surrogate's  court,  such 
court  may  award  costs  to  the  party  in  the  judgment  of 
the  court  entitled  thereto,  to  be  paid  either  by  the  other 
party  personally  or  out  of  the  estate  which  shall  be  the 
subject  of  such  controversy."  The  other  statutory  pro- 
vision, in  force  when  this  proceeding  began,  was  section 
9,  chap.  359,  Laws  of  1870.  It  declared  that  the  Surro- 
gate of  New  York  county  might  * 'grant  allowances  in 
lieu  of  costs  to  counsel  in  any  proceeding  before  him,  in 
the  same  manner  as  ...  .  prescribed  by  the  Code  of 
Procedure  in  civil  actions.  " 

These  statutes  were  both  expressly  repealed  by  the 
General  Repealing  Act  which  took  effect  simultaneously 
with  Part  2  of  the  Code  of  Civil  Procedure  (Chap. 
245,  Laws  1880).  By  section  three  of  .that  act  it  was,  how- 
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ever,  declared  that  such  repeal  did  ^'not  affect  any  right 

lawfully  accrued  or  established  before"  that  act  took 

effect.   Section  3352  of  the  Code  also  contains  a  provision 

in  almost  precisely  the  same  words.    As  a  claim  for  costs 

and  allowances  may,  in  some  sense,  be  regarded  as  a 

* 

"fight,"  even  though  the  granting  or  withholding  them 
may  be  discretionary,  the  question  naturally  suggests 
itself^  whether,  by  this  saving  of  accrued  rights,  the  re- 
pealed statutes  still  furnish  the  standard  by  which  this 
application  must  be  tested. 

That  such  is  not  the  case  appears  from  a  great  multi- 
tude of  decisions.  The  doctrine  has  been  long  established, 
in  this  State  and  elsewhere,  that  costs  do  not  accrue  until 
the  termination  of  the  action  to  which  they  relate  (Su- 
pervisors V.  Briggs,  S  DerUy  173 ;  Rich  v.  Husson,  1  Drier ^ 
617;  Smith  v.  Castlers,5  PFend.,  81;  The  Brooklyn  Bank 
V.  Willoughby,  1  Sandf.,  669;  Scudder  v.  Gori,  18  Abb. 
Pr.y  S07;  Moore  v.  Wester velt,  U  Hmu.,  281;  Ackley  v. 
Tarbox,  19  Abb.  Pr.j  119;  Steward  v.  Lamoreaux,  5  J.66. 
iV.,  U;  Hunt  v.  Middlebrook,  U  How.  Pr.,  300;  Rader 
V.  Road  District,  36  N.  J.  Law,  282;  Theriot  v.  Prince, 
12How.Pr.,Ji61). 

There  is  one  other  provision  in  the  General  Repealing 
statute,  and  only  one»  which  is  claimed  to  have  a  bearing 
upon  the  present  contention.  Section  3  of  that  act  de- 
clares, in  its  subdivision  6,  that  the  repeal  **does  not 
afifect  any  future  proceeding  taken  pursuant  to  law  in  an 
action  or  special  proceeding. " 

Similar  words  of  •limitation  are  found  in  the  Code  it- 
self, which  provides  (sec.  3356)  that  chapter  18  (relating 
to  Surrogates'  courts,  and,  among  other  things,  to  costs 
and  allowances  therein,  §§  2557-2567)  shall  take  effect 
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September  1,  1880,  "subject  to  the  quaUfications "  con- 
tained in  certain  *' foregoing  sections." 

The  "  foregoing  sections  ^'  referred  to,  so  far  as  relates 
to  the  matter  under  discussion,  are  section  3352,  which 
has  already  been  discussed,  and  section  3347.  Section 
3347  declares  that  so  much  of  chapter  18  as  ^'regubtes 
the  proceedings  to  be  taken  in  an  action  or  a  special  pro- 
ceeding, "  and  the  ejffect  thereof,  applies  only  to  an  action 
or  a  special  proceeding  commenced  on  or  after  the  first 
day  of  September,  1880. 

[To  this  rule  certain  exceptions  are  specified,  but  the 
sections  referring  to  costs  in  Surrogates'  courts  (sec. 
2557  to  sec.  2567,  supra)  are  not  within  the  exceptions.] 

So  far,  therefore,  as  concerns  cases  originated  in  this 
court  before  September  1,  1880,  the  Code  provisions  au- 
thorizing costs  and  allowances,  and  fixing  the  standard  of 
taxation,  are  not  applicable,  if  it  can  justly  be  claimed 
that  those  provisions  are  ** regulations"  of  the  *' pro- 
ceedings to  be  taken  in  a  special  proceeding,"  and  of  "the 
effect  thereof." 

What  is  the  meaning  of  the  word  "proceedings,"  in 
the  phrase  just  quoted?  It  seems  to  me  that  the  term  is 
substantially  equivalent  to  the  expression  "modes  of 
procedure;"  and  that  the  whole  phrase  "proceedings  in 
a  special  proceeding"  means  the  forms  by  which  the 
various  steps  in  a  special  proceeding  are  conducted. 

As  applied,  for  example,  to  the  subject  of  taxation  of 
costs,  an  application  for  an  allowance  of  costs  in  this 
court  is  doubtless  "a  proceeding  in  a  special  proceeding." 
If  the  repealed  statutes  prescribed  any  forms  or  modes  of 
procedure  in  the  matter  of  applications  for  costs,  these 
forms  and  modes  must  still  prevail,  so  far  as  relates  to 
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cases  begun  on  or  before  the  31st  of  August,  1880.  But 
the  determination  of  the  question  whether  there  exists 
any  right  to  costs,  and,  if  any  are  to  be  accorded,  the 
ascertainment  of  their  amount — these  are  not  in  any 
sense  matters  of  procedure. 

And  the  provisions  of  the  present  Code  declaring  under 
what  circumstances  costs  may  be  allowed,  and  what  shall 
be  the  limits  of  such  allowance,  are  not  provisions  which 
regulate  the  proceedings  to  be  taken  in  a  special 
proceeding. 

I  hold,  therefore,  that,  ever  since  September  1,  1880, 
those  provisions  have  been  in  full  force,  and  applicable  to 
all  cases,  no  matter  when  this  court  first  acquired  jurisdic- 
tion in  the  premises.  This  view^  is  in  harmony  with  the 
decision  of  Judge  Duer,  in  Eich  v.  Husson  {1  Duer^  617), 
In  section  303  of  our  first  Code  of  Procedure,  there  was 
a  provision  in  the  following  words:  '*  All  statutes  estab- 
lishing or  regulating  the  costs  or  fees  of  attorneys,  etc., 
are  repealed." 

Unless  thede  words  had  been  somehow  restricted,  they 
would  manifestly  have  opei^ated  to  extinguish  aU  claim 
to  costs  based  upon  laws  in  force  before  the  Code  became 
effective.  Section  8  of  that  Code  declared  that  part  2 
(and  section  303  was  therein  included)  "relates  to  civil  ac- 
tions commenced  in  the  courts  of  this  State  after  the 
first  day  of  July,  184^8,  except  when  otherwise  provided 
therein."  The  significance  of  this  provision  was  indis- 
putable, though  it  was  awkwardly  worded.  It  meant 
that  the  Code  provisions  in  question  should  apply,  not 
only  to  actions  commenced  after  July  1,  1848,  but,  with- 
in certain  limitations,  to  actions  previously  commenced. 
Certain  of  those  limitations  were  set  forth  by  section  459, 
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as  amended  in  1861,  in  these  words:  "The  provisions  of 
this  act  apply  to  future  proceedings  in  actions  or  suits 
heretofore  commenced  and  now  pending  as  follows:  (1). 
Where  there  has  been  no  pleading  *to  the  pleadings  and 
all  subsequent  proceedings.'  (2).  Where  there  is  an  is- 
sue  to  be  tried  *to  the  trial  and  all  subsequent  proceed- 
ings.'" 

It  was  insisted,  in  the  case  of  Rich  v.  Husson,  supra^ 
that  the  entry  of  judgment  and  the  taxation  and  adjxist- 
ment  of  costs,  involving  of  course  the  questions  of  the 
right  to  costs  and  the  amount  thereof ,  were  "proceed- 
ings" in  the  cause,  and  that,  as  the  Code  provisions  were 
applicable  to  such  "proceedings,"  it  was  only  by  apply- 
ing those  provisions  that  the  questions  thereby  involved 
could  be  determined.  The  court  held  otherwise,  how- 
ever. Says  Judge  Duer:  "The  rules  by  which  proceed- 
ings are  governed  are  rules  of  procedure ;  those  by  which 
rights  are  established  and  defined  are  rules  of  law.  It  is 
the  law  which  gives  a  right  to  costs  and  fixes  their 
amount.  It  is  procedure  which  declares  when  and  by 
whom  the  costs    .     .     .     shall  be  adjusted  or  taxed." 

This  decision  was  at  once  accepted  as  a  correct  exposi- 
tion of  the  law,  has  since  been  repeatedly  cited,  and  al- 
ways with  approval  (Connoly'sN.  Y.  Citations,  748;  Mat- 
ter of  Mace,  4  Redf.,  3^5). 

The  costs  in  this  matter  must,  therefore,  be  adjusted 
according  to  the  provisions  of  the  present  Code. 

Ordered  accordingly. 


I 
* 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— June,  1882. 

Butler  v.  Perrott. 

In  the  matter  of  the  estate  of  John  Butler,  deceased. 

A  present  right  to  participate  in  the  distribution  of  the  personal  pn>perty  of 
an  intestate  is  not  an  essential  qualification  of  one  claiming,  as  a  rela- 
tive, letters  of  administration  on  his  estate.  Tiio  right,  to  such  letters, 
of  any  p(>rson  of  the  blood  of  the  intestate,  not  disqualified,  is  superior 
to  that  of  the  public  administrator. 

The  provisions  of  R  S.,  part  2,  ch.  6,  tit.  2.  §  27  (3  Banks,  7th  ed., 
23  K)),  enumerating,  in  order,  the  persons  entitled  to  letters  of  adminis- 
tration in  intestacy, — construed. 

This  was  an  application  in  behalf  of  Sarah  Butler  and 
others,  next  of  kin  of  decedent,  for  the  revocation  of  let- 
ters of  administration  issued  out  of  this  court  to  Richard 
Perrott,  nephew  of  decedent's  grandmother.  Further 
facts  appear  suiSiciently  in  the  opinion. 

Leo  0.  Dbssab,  for  Sarah  Butter  and  her  ckUdren, 
H.  T  .  Ketchak,  for  Rithard  Perrott, 

The  Surrogate. — ^The  decedent,  who  was  Iftte  a  resi- 
dent in  this  city,  died  intestate  in  Februaiy  last.  Letters 
of  administration  upon  his  estate  were  thereafter  issued 
out  of  this  court  to  his  grandmother's  nephew,  Richard 
Perrott.  I  am  now  asked  to  revoke  those  letters,  upon  the 
ground  that  Perrott  is  not  lawfully  entitled  to  them. 

Several  persons  have  survived  the  decedent,  who  were 
far  more  nearly  related  to  him  than  this  respondent — 
among  them  are  his  mother,  two  brothers  and  a  sister. 
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If  immediate  distribution  were  made  of  his  estate,  these 
near  relatives  would  be  entitled,  under  our  statute  of  dis- 
tribution, to  succeed  thereto,  to  the  entire  exclusion  of 
this  respondent  and  of  everybody  else.  But  it  happens 
that  none  of  these  persons,  thus  entitled  to  distributive 
shares,  are  citizens  of  the  United  States,  or  reside  within 
the  State  of  New  York.  They  are,  therefore,  legally  in- 
capable of  receiving  letters  of  administration  (Rev.  Stat., 
part  2,  chap.  6,  title  2,  sec.  82;  3  BankSy  7th  ed..  2^Si). 
With  the  exception  of  the  respondent's  mother,  Mrs. 
Ann  Perrott,  he  himself  is  the  nearest  relative  of  the  de- 
cedent who  is  not  disqualified  by  alienage  from  adminis- 
tering on  this  estate.  Mrs.  Perrott  has  filed  a  renuncia- 
tion of  her  claim,  so  that  her  son's  title  to  the  lettei-s  is 
undisputed,  so  far  as  relates  to  prior  rights  of  any  relatives 
of  the  decedent  nearer  of  kin  than  himself.  It  is  insisted, 
however,  that,  as  such  nearer  kindred  are  in  existence, 
and,  although  aliens,  are  entitled  to  this  estate  to  the  exclu- 
sion of  the  respondent,  he  has  no  lawful  right  to  the  let- 
ters which  have  been  granted,  and  should  be  required  to 
surrender  them  to  the  Public  Administrator.  The  claim 
rests  upon  a  disputed  construction  of  the  statutory  pro- 
vision relating  to  the  administration  of  estates  (Rev.  Stat., 
part  2,  diap.  6,  title  2,  sec.  27).  That  provision  is  as  fol- 
lows: '*  Administration  in  case  of  intestacy  shall  be 
granted  to  the  relatives  of  the  deceased  who  would  be  en- 
titled to  succeed  to  his  personal  estate,  if  they  or  any 
of  them  will  accept  the  same,  in  the  following  order: 
First,  to  his  widow;  second,  to  his  children;  third,  to  the 
father;  fourth,  to  the  mother;  fifth,  to  the  brothers;  sixth, 
to  the  sisters;  seventh,  to  the  grandchildren;  eighth  to 
any  other  next  of  kin  who  would  be  entitled  to  share  in 
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the  distribution  of  the  estate If  none 

of  the  said  relatives  .  •  .  will  accept  the  same,  then 
to  the  creditors  of  the  deceased  ....  In  the  city 
of  New  York,  the  Public  Administrator  shall  have  prefer- 
ence after  the  next  of  kin,  over  creditors  and  all  other 
persons." 

The  eighth  or  last  class,  whose  claim  is  prior  to  that  of 
the  Public  Administrator,  consists,  as  has  already  been 
stated,  of  "any  other  next  of  kin  who  would  be  entitled 
to  share  in  the  distribution  of  the  estate." 

The  petitioner  construes  the  words  "would  be"  as  equiv- 
alent to  the  word  "  is,"  and  insists  that  the  question 
whether,  in  any  given  case,  a  decedent's  kinsman  has  a 
better  right  than  a  stranger  to  administer  upon  his 
estate,  is  solved  by  ascertaining  whether,  at  that  very 
time,  such  kinsman  is  entitled  to  succeed  to  such  estate 
in  whole  or  in  part. 

The  respondent  maintains,  on  the  contrary,  that  the 
expression  *  'would  be"  should  be  construed  substantially 
as  if  the  words  "in  any  contingency"  immediately  fol- 
lowed, and  that  any  person  who  is  a  relative  of  the  de- 
cedent, and  who,  therefore,  would  be  entitled  to  some  dis- 
tributive share  in  his  estate,  if  all  nearer  kindred  were 
deceased,  is  for  that  reason  entitled  to  take  letters  of  ad- 
ministration, unless  they  are  solicited  by  or  on  behalf  of 
some  person  more  nearly  related  to  his  deceased  kinsman, 
and  having  therefore  pretensions  superior  to  his  own. 

In  other  words,  the  respondent  claims  that  the  right  of 
the  Public  Administrator  is  inferior  to  that  of  any  rela- 
tive of  the  decedent  who  asks  for  letters,  while  the  peti- 
tioner contends  that  if,  in  the  hst  of  persons  presently  en- 
titled to  succeed  to  the  estate,  no  one  is  found  who  can 
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and  will  administer,  the  Public  Administrator  has  a  right 
which  is  superior  to  that  of  any  other  person  whomso- 
ever. 

The  statute  in  question  is  awkward  in  its  phraseology, 
and  it  is  not  strange  that  there  have  been  conflicting 
opinions  as  to  which  of  these  two  interpretations  is  cor- 
rect. Some  of  its  language  seems  to  demand  one  con- 
struction, and  some  the  other. 

In  the  well  known  case  of  the  Public  Administrator  v. 
Watts  {1  Paige,  382),  decided  in  1829,  Chancellor  Wal- 
worth declared  that  a  person  had  no  claim  to  administra* 
tion  unless  he  had  an  immediate  interest  in  the  estate  as 
next  of  kin;  that  relationship  nearer  than  that  of  any 
other  person  residing  in  the  United  States  gave  him  no 
title  whatever,  if  it  fell  short  of  that  standard;  and  that  if 
the  next  or  nearest  of  kin  was  legally  disqualified  or  re- 
fused to  act,  the  claim  of  the  Public  Administrator  be- 
came paramount.  This  was  in  some  sense  an  obiter  de- 
cision, for  the  Chancellor  held  that  the  person  whose 
claim  to  letters  he  refused  to  recognize  was  not,  in  fact, 
the  decedent's  kinsman,  either  near  or  remote,  being  only 
distantly  connected  with  him  by  marriage. 

Surrogate  Bradford  passed  upon  the  same  question 
twenty  years  later  (in  1849),  holding,  in  the  case  of  The 
Public  Administrator  v.  Peters  {IBradf,,  100\  that  a  rel- 
ative of  a  decedent  had  no  better  claim  than  a  stranger, 
unless  his  interest  in  the  estate  was  such  that,  if  division 
should  be  made  at  once,  he  would  be  entitled  to  a  dis- 
tributive share.  This  decision  was  overruled  in  18G1,  by 
the  Supreme  Court,  General  Term,  in  the  Fifth  District, 
in  the  case  of  Lathrop  v.  Smith  {35  Barb.^  64).  The  con- 
trary doctrine  there  maintained  was  soon  afterward  re- 
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asserted  by  the  Court  of  Appeals  {S4  N.  F.,  ji£0),  and  it 
was  distinctly  declared  that  a  present  right  to  participate 
in  the  distribution  of  an  estate  was  not,  as  it  had  form- 
erly been  held,  an  essential  qualification  for  an  adminis- 
trator claiming  as  a  relative  of  the  decedent,  but  that  the 
right  of  any  person  who  was  of  the  decedent's  blood  was 
superior  to  that  of  the  Public  Administrator. 

I  do  not  find  that  this  doctrine  has  ever  since  been 
questioned.  On  the  contrary,  it  is  more  authoritative 
now  than  when  it  was  first  announced.  Within  a  few 
months  after  the  decision  of  the  Court  of  Appeals  was 
published,  the  Legislature  amended  that  provision  of  the 
Revised  Statutes  which  is  under  diiscussion,  by  adding  to 
it  the  following  words:  'This  section  shall  not  be  con- 
strued to  authorize  the  granting  of  letters  to  any  relative 
not  entitled  to  succeed  to  the  personal  estate  of  the  de- 
ceased as  his  next  of  kin  at  the  time  of  his  decease" 
(sec.  3,  chap.  362,  Laws  1863).  Four  years  later,  the 
Legislature  again  amended  this  same  section  of  the  Re- 
vised Statutes,  by  restoring  verbatim  its  original  words 
and  ehminating  all  those  which  had  been  inserted  in 
1863  (sec.  6,  chap.  782,  Laws  1867).  This  w^as  a  striking 
and  unequivocal  sanction  by  the  Legislature  of  that  con- 
struction which  the  provision  in  question  had  previously 
received  from  the  Court  of  Appeals  (People  v.  Green, 
56  N.  Y.,  466).  The  petition  for  revocation  of  letters 
must  therefore  be  denied. 

Ordered  accordingly. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 

aATE.--June,  1882. 

Hyatt  v.  Luknin. 

In  the  matter  of  the  probate  of  a  paper  propounded  as 
the  last  will  and  testament  of  Mary  Ann  Hyatt, 
deceased. 

Where  a  decedent,  at  the  time  of  the  alleged  ezecation  of  a  will,  is  shown 
to  have  been  aged,  ill,  physically  feeble,  and  with  impaired  senses, 
tbou<rh  of  unquestioned  mental  capacity,  mere  proof  of  the  due  ob- 
servance of  tlie  formalities  of  subscription  and  publication  will  not 
justify  a  decree  admitting  the  instrument  propounded  to  probate. 

The  possibility  that  even  the  falsest  witness  may  stumble  upon  the  truth 
renders  it  unsafe  to  infer,  merely  from  discredited  testimony,  the  ex- 
istence of  a  state  of  facts  diametrically  opposed  thereto. 

The  paper  propounded  as  decedent's  will  was  in  writing.  It  appeared 
that,  at  the  time  of  execution,  she  was  nearly  seventy  years  of  age, 
very  deaf,  of  impaired  vision,  able  to  read  only  print  and  to  write  only 
her  name,  debilitated  and  confined  to  her  bed  by  a  mortal  disease ;  on 
the  other  hand,  however,  also,  that  she  was  of  sound  mind,  complied 
with  all  the  prescribed  formalities  of  execution,  and  fully  believed  the 
instrument  subscribed  by  her  to  contain  the  expression  of  her  intentions 
with  respect  to  the  final  disposition  of  her  estate.  It  further  appeared 
that  one  of  the  three  subscribing  witnesses,  who  was  m  her  employ, was 
largely  concerned  in  the  preparation  of  the  paper  propounded,  and  en- 
joyed the  confidence  of  decedent.  This  witness  testified  that,  several 
weeks  befc^re  decedent's  death,  he  entered  into  and  carried  out  a  con- 
spiracy with  decedent's  son,  which  resulted  in  the  execution  of  the 
paper  propounded ;  that  he,  after  repeatedly  urging  upon  her  the  im- 
portance of  making  a  will,  at  length  obtained  from  her  suggestions  for 
its  contents,  and  an  incomplete  draft  as  an  outline;  whereupon  he 
caused  to  be  prepared  a  type-written  draft — of  which  the  paper  pro- 
pounded was  a  transcript — and  which,  through  his  intentional  modifi- 
cation and  distortion,  did  not  express  her  disclosed  testamentary  pur- 
poses; that  he  took  this  draft  to  decedent,  falsely  pretending  that  it  was 
in  consonance  with  her  expressed  wishes,  which  pretentions  he  sup- 
ported by  misreading  and  partial  suppression  of  its  contents;  that  she 
received  no  information,  save  that  which  he  hunself  gave,  as  to  the 


NEW  YORK  COUNTY",  JUNE,  1882.  15 


HYATT  V.  LtJNNIN. 


tenor  of  the  paper  which  she  mistakenly  supposed  to  be  her  will.  Hia 
character  as  a  witness  was  sliow^n  to  be  worthless. 
Meld,  that,  laying  aside  this  testimony  as  valueless,  either  for  or  agaiast  tlio 
alleged  wiil,  the  condition  and  circumstances  of  decedent  culled  for 
more  than  mere  formal  proof  of  execution,  in  order,  as  recjuircd  l»y 
Code  Civ.  Pro.,  §  2622,  to  satisfy  the  Surrogate  "of  the  ^nuinein  ssof 
the  will,  and  the  validity  of  its  execution/' viz. :  evidence  tlmt  dece- 
dent's mind  accompanied  the  will,  and  she  was  cognizant  of  its  provi- 
sions; and  that,  for  the  lack  of  such  evidence,  probate  must  be  refused. 

Application  for  the  probate  of  decedent's  will  by  John 
E.  Lunnin,  named  as  executor  therein;  opposed  by 
Washington  I.  Hyatt,  one  of  the  next  of  kin  of  decedent. 
The  facts  appear  sufficiently  in  the  opinion. 

TnonirroN,  Earlb  A  Eiekdl,  f&r  proponent, 

Walter  T.  Elliott,  for  contestant,  Washington  I.  Hyoitt, 

LuciUB  McADAif,  for  Edwin  F,  Hyatt 

The  Surrogate. — Should  the  paper  here  propounded 
as  the  will  of  the  decedent  be  admitted  to  probate?  It  is 
attested  by  three  witnesses — Ira  W.  Beers,  Warren  A. 
James  and  George  H.  Poole.  As  to  the  incidents  attending 
it«  execution,  their  statements  vary  in  some  particulars. 
It  is  established,  however,  to  my  satisfaction,  that,  at  the 
time  of  signing  this  paper,  the  decedent  was  of  sound  and 
disposing  mind;  that  she  executed  it  in  the  presence  of  the 
three  persons  above  named,  and  requested  them  to  act  as 
witnesses;  that  she  published  it  as  and  for  her  last  will 
and  testament,  firmly  believing  that  it  contained  such 
final  disposition  of  her  estate  as  she  desired  to  make,  in 
view  of  her  approaching  death. 

But  there  is  a  question  of  the  utmost  gravity,  which 
presents  itself  at  the  very  threshold  of  this  inquiry.  Did 
Mrs.  Hyatt  know  the  contents  of  this  instrument?    Does 
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it  declare  her  true  purpose,  or  is  it  the  product  of  treach- 
eiy  and  fraud? 

The  subscribing  witness,  Poole,  testified  that,  in  the  life- 
time of  the  decedent,  he  was  in  the  employ  of  herself  and 
her  son,  Edwin,  who  carried  on  a  patent  medicine  basi- 
ness  in  Grand  street;  that,  several  weeks  before  her  death, 
which  took  place  about  a  fortnight  after  the  execution  of 
the  instniment  in  question,  Edwin  requested  him  to  im- 
press upon  his  mother  the  importance  of  making  her 
will;  that  he  did  so  on  several  occasions,  and  with  such 
success  at  last,  that  Mrs.  Hyatt  yielded  to  his  importun- 
ity; that  she  suggested  to  him  certain  matters  which  she 
wished  incorporated  into  the  will;  that  she  gave  him  an 
incomplete  draft  prepared  about  a  year  previous,  as  the 
outline  of  a  proposed  wiU,  which  was  never  executed ; 
that,  with  the  assistance  of  Edwin,  these  various  sugges- 
tions, modified  and  distorted  as  hereinafter  stated,  were 
embodied  in  a  paper  whose  contents,  save  for  the  absence 
of  an  attestation  clause,  were  in  exact  conformity  with 
the  pai)er  here  propounded;  that  he  procured  two  copies 
thereof  to  be  prepared  by  the  type- writing  process,  from 
one  of  which  the  written  copy  afterwards  executed  as 
the  will  was  made  by  John  Lunnin,  who  is  named  as  its 
executor;  that  he  took  this  type- written  copy  to  Mrs. 
Hyatt,  falsely  pretending  that  it  was  in  full  consonance 
with  the  wishes  which  she  had  previously  expressed;  that, 
for  the  avowed  purpose  of  informing  her  of  its  contents, 
he  read  it  to  her  in  a  loud  voice,  but  that,  in  pursuance  of 
a  conspiracy  with  Edwin  Hyatt,  he  read  it  falsely,  insert- 
ing words  which  were  not  there,  and  suppressing  others 
which  were;  that  Mrs.  Hyatt,  for  example,  had  expressed 
to  him  her  desire  that  her  children  should  receive  only 
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the  income  of  her  estate,  and  that,  by  his  false  reading, 
he  led  her  to  believe  that  the  paper  corresponded  in  that 
regard  with  her  wishes,  whereas  in  fact  it  devised  and  be- 
queathed her  entire  estate  to  her  children  absolutely ;  that 
decedent  had  told  him  that  the  business  which  was  con- 
ducted in  Grand  street,  in  the  name  of  Hyatt  &  Hyatt, 
belonged  wholly  to  her,  but  that  by  a  certain  portion  of 
the  wiD,  which  he  did  not  read  to  h^r,  it  would  appear 
that  she  was  interested  only  to  the  extent  of  one  half 
part;  that,  so  far  as  he  knew,  Mrs.  Hyatt  could  not  read 
writing,  and  that  she  received  no  information  save  that 
which  he  himself  gave  her,  as  to  the  contents  of  the  paper 
which  she  mistakenly  supposed  to  be  her  will.    This  story 
of  his  own  infamy  was  recited  by  the  witness  with  the 
utmost  coolness  and  unconcern.    He  produced  one  of  the 
type-written  documents,  upon  which  there  appeared  cer- 
tain memoranda,  in  a  handwriting  which  he  said  was  his 
own.    When  or  where  these  memoranda  or  any  of  them 
were  made,  he  professed  to  be  unable  to  state  with  deflnite- 
ness,  but  said  that  the  last  of  them  was  written  within  a  few 
weeks  after  Mrs.  Hyatt's  death,  and  that,  since  that  time, 
so  far  as  he  knew  or  had  reason  to  believe,  the  paper  had 
always  remained  in  his  overcoat  pocket,  and  had  never 
been  seen  by  any  person  whomsoever,  until  after  the  com- 
mencement of  his  examination  in  court;  that  he  had  told 
nobody  of  its  contents,  or  even  of  its  existence,  or  of  the 
£act  that  he  had  treated  Mrs.  Hyatt  in  such  rascally 
fashion ;  and  that  he  had  not  given  the  slightest  intima- 
tion to  the  counsel  for  the  objector  as  to  the  nature  of 
the  testimony  which  he  was  able  to  give  upon  the  sub- 
ject of  this  controversy. 
It  is  needless  to  specify  the  many  particulars  wherein 
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these  statements  of  Poole  were  discovered  to  be  uutnie. 
No  person  connected  with  the  trial  would  dispute  that 
the  witness  indulged  himself  in  a  long  series  of  wilful 
and  deliberate  falsehoods.  His  whole  story  might  well 
be  discredited  and  discarded  for  that  cause.  Certainly, 
no  court  would  be  justified  in  reaching  any  conclusion 
which  rested  solely  on  such  tainted  testimony. 

But  what  is  the  posture  of  the  case,  if  Poole's  account 
of  his  behavior  is  tossed  aside  as  worthless?  The  ques- 
tion still  recurs:  Did  he  or  did  he  not  purposely  misread 
the  draft  of  the  will,  and  cheat  Mrs.  Hyatt  into  the  be- 
lief that  the  terms  of  that  paper  accorded  with  her 
wishes? 

I  cannot  find  that  he  did,  upon  his  unsupported  state- 
ment; nor  can  I,  on  the  other  hand,  upon  such  unsup- 
ported statement,  find  that  he  did  not,  but  that,  on  the 
contrary,  he  read  the  paper  correctly  or  did  not  read  it  at 
all,  and  that  in  truth  and  in  fact,  Mrs.  Hyatt  thoroughly 
knew  and  approved  its  contents.  There  is  a  possibihty 
that  even  the  falsest  witness  may  chance  to  stumble 
upon  the  truth,  and  this  circumstance  makes  it  unsafe 
to  hold  that  his  swearing  to  the  existence  of  a  given 
state  of  facts  is  sufficient  of  itself  to  establish  the  exist- 
ence of  a  state  of  facts  diametrically  opposite. 

As  the  honesty,  therefore,  of  Poole's  dealings  with  Mrs. 
Hyatt  cannot  be  justly  inferred  from  his  describing  them 
as  dishonest,  we  must  look  elsewhere  to  find  the  evi- 
dence, if  any  there  be,  which  shows  that  she  knew  the 
contents  of  the  paper  in  question.  At  the  time  of  its 
execution,  Mrs.  Hyatt  was  nearly  seventy  years  old.  Ac- 
cording to  the  testimony  of  Dr.  James,  she  was  suflFering 
from  cancer  of  the  womb;  was  confined  to  her  bed;  was 
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weak  and  debilitated,  and  was  dying  from  exhaustion. 
She  was  very  deaf,  and  her  eyesight  was  somewhat  im- 
paired. The  evidence  is  very  convincing  that  she  could 
read  nothing  but  print,  and  write  nothing  but  the  letters 
of  her  own  name. 

That  Poole  was  largely  concerned  in  the  preparation  of 
her  will,  is  a  fact  which  is  well  established  by  other  tes- 
timony than  his  own.  That  she  had  confidence  in  him, 
and  might  well  have  rested  content  with  any  statements 
he  chose  to  make  to  her,  there  is  no  room  to  doubt. 
Now,  no  witness,  except  Poole,  pretends  that  he  ever  read 
the  proi)osed  will  to  Mrs.  Hyatt,  or  informed  her  of  its 
provisions,  or  heard  her  say  anything  which  would  indicate 
that  she  knew  what  it  contained.  If  she  had  been  younger, 
in  better  health,  able  to  read  writing,  I  might  presume 
that  she  knew  not  only  the  general  character  of  the  in- 
strument which  she  executed,  but  the  terms  in  which  it 
was  couched.  But  it  seems  to  me  that,  upon  all  the  cir- 
cumstances of  the  present  case,  such  presumption  would 
be  wholly  unwarranted. 

On  the  one  hand,  is  the  shameless  testimony  of  the  only 
I)erson  to  whom  decedent  fully  disclosed  her  purposes, 
asserting,  in  the  most  positive  terms,  that  those  purposes 
have  not  found  expression  in  this  instrument. 

On  the  other  hand  is — nothing;  and  Poole,  though 
worthless  as  a  witness,  is  valuable  as  an  exhibit.  For 
when  it  is  considered  that  he  unquestionably  played  an 
active  part  in  the  preparation  of  the  so  called  will,  little 
reason  is  found  for  doubting  its  fraudulent  character, 
except,  possibly,  in  the  fact  that  he  swears  to  it. 

Now  the  judicial  decisions,  applicable  to  such  a  state  of 
facts  as  this,  all  declare  the  same  doctrine.    In  Fincham 
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V.  Edwards  {S  CurteiSj  6S),  the  court  held  that,  to  establish 
the  will  of  a  person  almost  blind,  proof  must  be  given 
that  it  was  read  to  him,  or  that  he  was  accurately  told 
what  it  contained,  and  that  '^  its  contents  were  conform- 
able to  his  instructions  and  intentions."  To  a  similar 
effect  is  the  decision  in  Hostile w  y.  Stobie  {1  Law  Rep., 
P.  <SrD.y64). 

Says  Surrogate  Bradford,  in  Weir  v.  Fitzgerald  {9 
Bradf.y  4^:  **  Something  more  than  formal  proof  of  ex- 
ecution is  necessary  to  establish  the  validity  of  a  will, 
when,  from  the  infirmities  of  the  testator,  or  the  circum- 
stances attending  the  transaction,  the  usual  inference 
cannot  be  drawn  from  the  execution  itself."  Additional 
evidence  is  then  required,  that  the  testator's  mind  accom- 
panied the  will,  and  that  he  was  cognizant  of  its  provi- 
sions. 

In  Burritt  v.  SiUiman  {16  J5or6.,  198),  it  was  held  that, 
in  the  absence  of  evidence  that  a  testator  had  anything 
to  do  with  the  preparation  of  the  will,  or  that  he  ever 
read  it,  or  heard  it  read,  it  was  imperative  that  there 
should  be  some  proof  of  his  familiarity  with  its  contents 
before  it  could  be  admitted  to  probate.  To  the  same  effect 
are  Chaffee  v.  Missionary  Con.  {10  Paige,  85);  Van  Pelt 
V.  Van  Pelt  {30  Barb,,  134);  Barry  v.  Boyle  {1  Thomp.  d; 
Cook,  4^S);  Lake  v.  Ranney  {33  Barb.,  Ji9). 

Many  of  the  significant  propositions  which,  at  page 
66  of  the  case  last  cited,  the  court  lays  down  as  facts  es- 
tablished by  the  evidence,  might,  by  a  singular  coinci- 
dence, be  adopted,  word  for  word,  as  applicable  to  the 
case  at  bar. 

It  is  provided,  by  section  2622  of  the  Code,  that  'Tbefore 
admitting  a  will  to  probate,  the  Surrogate  must  inquire 
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particularly  into  all  the  facts  and  circumstances,  and 
must  be  satisfied  of  the  genuineness"  of  the  document 
propounded. 

My  inquiries  in  the  present  case  have  not  satisfied  me 
that  the  document  here  offered  for  probate  is  the  will  of 
Mary  Ann  Hyatt. 

A  decree  must,  therefore,  be  entered  adjudging  its  re- 
jection. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Sureo- 

GATB. — ^June,  1882. 

Shaw  v.  Shaw. 

In  the  matter  of  the  probate  of  the  will  of  AaNSS  Shaw, 

deceased. 

Hie  pofwer  of  revokiDg  wills  by  nuncupation  neither  has,  nor  ought  to 
have,  any  wider  range  than  that  of  making  them  in  the  same  manner. 
Where  a  party,  attacking  a  will  on  the  ground  of  undue  influence,  does 
not,  at  the  trial,  practically  question  the  decedent's  mental  capacity, 
though  the  same  is  technically  put  in  issue  by  the  pleadings,  and  the 
only  evidence  of  such  hifluence  is  declarations  of  decedent,  tending  to 
impeach  the  integrity  of  the  will  by  ascribing  its  contents  to  the  im- 
proper interference  of  others,  such  evidence  is  not  admissible  for  any 
purpose. 

Ab  to  whether  incompetent  evidence,  which  has  been  admitted  in  the  ab- 
sence of  objection,  may  be  safely  disregarded  by  the  court  in  arriving 
at  Its  conclusions,  quare. 

The  will  of  decedent  was  executed  by  her,  with  the  requisite  formalities, 
more  than  two  years  before  her  death,  when  at  an  advanced  age,  but 
in  poflsesaion  of  her  mental  faculties,  and  was  admitted  to  probate  in 
1S81.  On  an  application  by  a  son  of  decedent,  against  whom  the  will 
discriminated,  to  revoko  the  probate  thereof,  substantially  the  only  sup- 
port to  the  assault  on  the  will  was  the  testimony  of  the  wife  of  a  son 
preferred  in  the  will,  as  to  parol  declarations  of  decedent,  to  the  effect 
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that  she  regretted  haTing  made  it ;  'that  she  could  have  peace  in  no  other 
way;  that  her  daughter  Helen  was  cranky  by  spells,  and  would  have 
made  decedent  uncomfortable  if  she  had  insisted  on  an  equal  distribu- 
tion. It  appeared  that  this  witness  was  biased  against  her  husband 
and  the  other  supporters  of  the  will. 
Held,  tliat,  decedent's  capacity  not  having  been  substantially  questioned  on 
the  hearing,  this  evidence  must  have  been  rejected  on  objection  made, 
and  that  it,  at  any  rate,  furnished  no  sufficient  ground  for  revoking  the 
decree  of  probate. 

Petition  by  Robert  Shaw,  a  son  of  decedent,  for  revo- 
cation of  the  probate  of  her  will.  Opposed  by  Matthew 
Shaw  and  William  Shaw,  executors,  and  Helen  Shaw, 
legatee.    The  facts  api)ear  sufficiently  in  the  opinion, 

A.  Shiland,  Jr.,  and  J.  H.  Y*  Asanouy,  for  petUian&r. 
E.  Terby,  for  respondents. 

The  Surrogate. — The  paper  which  has  been  admitted 
to  probate  as  the  last  will  of  Mrs.  Shaw  was  executed  by 
her  on  the  6th  day  of  March,  1878,  more  than  two  years 
before  her  death.  It  bequeaths  to  her  son  Robert  the  sum 
of  five  hundred  dollars;  makes  equal  division  of  her  real 
estate  among  her  three  other  children,  Matthew,  William 
and  Helen,  and  gives  to  the  latter  the  residue  of  the  per- 
sonalty. This  seems  to  be  a  discrimination  in  favor  of 
Helen  and  against  Robert,  though  whether  to  a  large  or 
an  inconsiderable  extent  does  not  appear  by  the  evidence, 
as  the  value  of  the  property  is  not  disclosed.  The  will 
was  proved  in  February,  1881;  nearly  a  year  thereafter, 
proceedings  for  its  revocation  were  instituted  by  Robert 
Shaw,  who  filed  a  petition  stating  divers,  grounds  upon 
which  he  contested  its  validity. 

Only  one  of  the  grounds  seems  sufficiently  serious  to 
require  discussion.    The  deceased,  when  she  executed  this 
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instrument,  had  reached  an  advanced  age,  but  she  had 
such  possession  of  her  mental  faculties  as  fully  to  qualify 
her  for  making  testamentary  disposition  of  her  estate. 
There  is  no  reason  to  doubt  that  the  f  ormaUties,  prescribed 
by  law  for  the  execution  of  wills,  were  substantially  ob- 
served by  herself  and  her  witnesses;  these  things,  indeed, 
are  scarcely  disputed  by  contestant's  counsel.  But  it  is 
claimed  that  the  will  does  not  really  speak  the  purpose  of 
the  testatrix;  that  it  is  the  offspring  of  undue  influence 
exerted  upon  her  by  her  sons  Matthew  and  William,  and 
her  daughter  Helen.  Nothing  in  the  evidence  tends  seri- 
ously to  establish  this  fact,  except  the  testimony  of  Mrs. 
Margaret  Shaw,  wife  of  decedent's  son  Matthew.  This 
lady  testified  to  the  following  declarations  of  the  testa- 
trix: that  she  had  made  a  will  giving  Robert  only  $500; 
that  she  was  sorry  she  had  thus  discriminated  between 
him  and  the  other  children,  but  that  she  was  getting  old 
and  wanted  peace,  and  could  have  it  under  no  other  con- 
ditions; that  her  daughter  Helen  was  * 'cranky  by  spells," 

and  would  have  made  her  uncomfortable,  if  she  had 
insisted  upon  an  equal  distribution  of  the  estate.  The 
same  witness  also  stated  that,  on  various  occasions,  she 
had  heard  the  brothers  and  sister  of  Robert  say  harsh 
things  about  his  wife,  sometimes  in  their  mother's  hear- 
ing; and  that  once  William  had  declared  with  bitter 
words,  that  he  could  not  bear  the  thought  of  Robert  and 
his  wife  having  any  of  the  property,  and  that  he  would 
strive  to  prevent  it. 

Upon  the  cross-examination  of  this  witness,  it  appeared 
that  she  had  been  the  wife  of  Matthew  Shaw  for  eight 
years,  and  that  her  married  life  had  been  very  unhappy. 
Matthew  had  ill- treated  her,  she  said,  and  driven  her  from 
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his  bouse,  claiining  that  she  had  robbed  him,  and  she  had 
comnjenced  proceedings  for  a  divorce,  which  were  still 
pending.  The  testimony  and  demeanor  of  the  witness 
showed  that  she  was  animated  by  the  sentiments  which 
such  a  state  of  things  would  naturally  arouse  in  her 
mind.  I  do  not,  for  this  cause,  feel  at  hbeity  to  discard 
her  testimony  as  wholly  untrustworthy,  but  I  accept  it 
with  some  grains  of  allowance.  And,  as  it  furnishes 
substantially  the  sole  support  to  the  assault  upon  the 
will,  I  cannot,  upon  the  faith  of  it,  revoke  the  decree 
which  has  pronounced  that  will  valid.  Very  Uttle  of 
the  testimony  given  by  this  witness  was  competent. 
The  court  would  have  been  bound,  under  the  rules  of 
evidence,  to  exclude  the  bulk  of  it,  if  objection  had  been 
made,  as  it  ought  to  have  been  made,  to  its  admission. 
For  in  view  of  the  fact  that  the  mental  capacity  of  the 
decedent,  though  technically  put  in  issue  by  the  plead- 
ings, was  not  practically  questioned  at  the  trial,  and  that, 
aside  from  her  declarations,  there  was  really  no  proof  of 
the  fact  of  undue  influence,  those  declarations  tending 
to  impeach  the  integrity  of  her  will,  and  to  ascribe  its 
contents  to  the  improper  interference  of  her  children, 
were  not  admissible  in  evidence  for  any  purpose.  Thoy 
were  pi'oved,  however,  without  objection,  and  will 
accordingly  be  considered  by  the  court,  although  they 
might,  perhaps,  be  safely  disregarded,  in  view  of  the 
decision  in  Hamilton  v.  N.  Y.  Central  R.  R.  Co.  {51  N. 
F.,  106). 

In  determining  the  legitimate  force  and  effect  of  this 
evidence,  regard  may  very  justly  be  had  to  the  grounds 
upon  which  its  exclusion  might  have  been  successfully 
requested.    The  Supreme  Court,  many  years  since,  se- 
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verely  criticised  evidence  of  this  character,  in  the  case  of 
Jackson  v.  Kniffen  (S  Johns,  y  31).  The  question  was 
tiiere  presented  for  review,  whether  the  trial  court  had 
erred  in  excluding  certain  declarations  of  a  decedent 
impeaching  his  will.  These  declarations  had  heen 
rejected  imder  the  following  circumstances:  Counsel  had 
proposed  to  show  that  the  decedent  had  frequently  and 
emphatically  asserted  that  he  executed  the  instrument 
in  question  against  his  will,  and  through  fear  that  a 
refusal  would  endanger  his  Uf e.  There  was  also  an  offer 
to  show  that,  scarcely  an  hour  before  he  died,  the 
decedent,  with  great  earnestness  and  solemnity,  had 
invoked  all  who  heard  him  to  bear  witness  that  he 
repudiated  the  instrument  which  was  called  his  will, 
because  it  was  extorted  from  him  by  menace  and  duress. 

In  sustaining  the  decision  below,  the  learned  Judge 
who  pronounced  the  opinion  of  the  Supreme  Court  says: 
"To  permit  wills  to  be  defeated,  or  in  any  manner  what- 
ever impeached,  by  the  parol  declarations  of  a  testator, 
appears  to  me  repugnant  to  the  very  genius  and  spirit  of 
the  statute." 

Best,  C.  J.,  in  Pro  vis  v.  Beed  (5  Bing.y  j^SS),  in  a  case 
similar  to  the  present,  says:  "We  shall  not  establish  a 
doctrine  which  would  render  useless  the  precaution  of 
making  a  will."  And,  in  the  same  case.  Park,  J.,  adds: 
"The  evidence  of  declarations  of  the  testator  incompat- 
ible with  the  validity  of  the  will  was  properly  rejected. 
It  would  be  most  mischievous,  and  a  violation  of  all 
estabUshed  principle,  to  allow  such  declarations  to  be 
received  in  evidence." 

Similar  views  have  since  been  repeatedly  expressed  in 
the  comi»  of  this  country  (Waterman  v.  Whitney,  11 
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N.  F.,  167;  Neiheisel  v.  Toerge,  4  Bedf.y  332;  Cudney 
V.  Cudney,  68  N.  Y.y  H8;  Sisson  v.  Conger,  1  Thomp. 
&  Cook,  509.  See  also  GriflBth  v.  Diffenderfer,  5  Md.y 
480;  Hayes  v.  West,  37  Ind.^  H;  Dickie  v.  Carter,  42 
m,  388). 

The  slightest  reflection  shows  the  folly  and  injustice  of 
departing  from  this  well  settled  doctrine.  A  wide  door 
would  at  once  be  opened  for  those  very  mischiefs,  whose 
prevention  was  one  of  the  most  important  aims,  and  has 
been  one  of  the  most  satisfactory  results  of  our  statute 
of  wills.  If  a  written  instrument,  duly  signed,  attested 
and  published  as  a  will,  can  be  denied  probate  upon  the 
mere  disclosure  of  its  maker's  verbal  declarations  assail- 
ing its  validity,  the  legal  formalities  attending  the  execu- 
tion of  such  an  instrument  are  robbed  of  their  serious- 
ness and  significance. 

The  power  of  making  nuncupative  wills  is  now  limited 
by  law  to  soldiers  in  service  and  mariners  at  sea.  The 
power  of  revoking  wills  by  nuncupation  neither  has  nor 
ought  to  have  any  wider  range.  Our  statutes  expressly 
prescribe  the  formaUties  by  which  alone,  except  by  its 
actual  destruction,  a  testator  who  has  once  made  a  vahd 
will  can  deprive  it  of  vahdity.  And  it  would  be  a  prac- 
tical violation  of  the  letter,  as  well  as  of  the  spirit  of  that 
statute,  to  sustain  the  claim  of  the  petitioner  in  the  case 
at  bar. 

I  find,  therefore,  in  the  absence  of  evidence  establish- 
ing that  Mrs.  Shaw  was  led  by  any  restraint  or  undue 
influence  to  execute  this  instrument,  that  it  is,  as  it  pur- 
ports to  be,  her  last  will  and  testament. 

Decreed  accordingly. 
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New  York  County.— Hon.  D.  G.  EOLUNS.  Subro- 
gate.—June,  1882. 

MUMFORD  V.  CODDINGTON. 

In  the  matter  of  the  estate  of  Benjajon  A.  Mumfobd,  de- 
ceased. 

upon  an  application,  under  Code  Civ.  Pro.,  §§  2717,  2718,  by  the  admin- 
istrator of  a  deceased  legatee,  for  the  payment  of  the  legacy,  the  execu- 
tor filed  an  answer  alleging  that  the  legatee  in  his  lifetime  had  as- 
signed his  legacy,  and  that  the  assignee  had  received  from  the  estate 
the  amount  applicable  thereto. 

MM,  a  sufficient  denial,  under  the  statute,  of  the  validity  and  legality  of 
petitioner's  claim,  and  that  the  petition  must  be  dismissed. 

Application  for  an  order  directing  the  payment,  by 
T.  B.  Coddington,  surviving  executor  of  decedent's  will, 
of  a  legacy  to  Benjamin  C.  Mumford,  administrator  of 
the  estate  of  decedent's  son  and  legatee,  Frederick  A. 
Mumford.    The  facts  appear  sufficiently  in  the  opinion. 

Samubl  J.  Crooks,  for  the  applicant. 
Nabh  &  KiK08FORD,/or  (he  executor. 

The  Surrogate. — The  decedent  died  in  1864,  leaving  a 
will  by  which  a  portion  of  his  estate  was  given  to  his  son 
Frederick.  In  1871,  Frederick  made  to  one  Melick  an  as- 
sigrunent,  under  seal,  of  his  interest  in  his  father's  estate 
to  the  extent  of  $1,500.  Notice  of  this  assignment  was 
seasonably  given  to  the  executors.  Frederick  died  in- 
testate in  1879.  During  the  next  year,  the  executors 
came  into  possession  of  certain  moneys  (less  than  the 
assigned  $1,600),  which  formed  a  part  of  Frederick's 
share  under  his  father's  will.    These  moneys  the  assignee 
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demanded  of  the  executors,  but,  pending  the  negotiations 
about  the  matter,  Melick  assigned  his  claim  to  another. 
To  this  second  assignee  has  recently  been  transferred  the 
sum  of  $1,379,  being  the  precise  amount  in  the  hands  of 
the  surviving  executor,  payable  to  Frederick's  representa- 
tives or  assigns. 

In  this  condition  of  affairs,  Frederick's  widow,  who  has 
intervened  herein,  asks  that  Benjamin's  executor  be 
directed  to  pay  to  the  administrator  of  Frederick's  estate 
a  like  amount  of  $1,379,  upon  the  ground  that  the  trans- 
fers above  named  were  practically  worthless,  in  view  of 
the  fact  that,  when  Frederick  executed  the  first  assign- 
ment, he  had  really  nothing  to  assign.  It  might  well  be 
doubted,  even  in  the  absence  of  the  statutory  restrictions 
to  which  I  shall  presently  refer,  whether  the  Surrogate 
had  the  authority  in  a  proceeding  like  the  present  to  de- 
termine a  controversy  between  one  claiming  to  hold  an 
assignment  from  a  legatee,  and  the  legatee  Himself. 
Decker  v.  Morton  (i  Redf.y  4B4). 

But,  however  this  may  be,  the  provisions  of  the  Code 
eeem  to  be  conclusive  in  the  matter.  Section  2718  de- 
clares that  a  proceeding,  such  as  this,  must  be  dismissed, 
**  where  the  executor  files  a  written  answer  duly  verified, 
setting  forth  facts  which  show  that  it  is  doubtful  whether 
the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality,  absolutely  or  upon  information  and 
belief."  Now,  the  answer  of  the  executor  herein  substan- 
tially denies  the  validity  of  the  administrator's  claim,  and 
discloses  the  facts  which  have  been  already  specified,  and 
which  certainly  create  serious  doubts  whether  that  claim 
is  well  founded.    The  motion  must  be  denied. 

Ordered  accordingly. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Subbo- 

GATB.— June,  1882. 

Lb  Count  v.  Le  Count. 

In  the  matter  of  the  estate  of  Zosisi  R  Lb  Count,  de- 
ceased. 

Hie  aooounting  which  a  surrogate's  court  maj  exact,  under  Code  Civ.  Flo., 
g  2606,  from  the  personal  representative  of  a  deceased  executor  or  ad- 
ministrator, upon  the  petition  of  the  latter*s  successor,  does  not  extend 
to  all  the  property  of  the  first  decedent  which  came  into  the  XK)6session 
or  under  the  control  of  petitioner's  predecessor,  but  only  to  such  of  the 
trast  property  as  has  come  into  the  possession  or  is  under  the  control  of 
the  accounting  party. 

Accordingly,  where,  pending  an  accounting  under  that  section,  the  succes- 
sor of  the  deceased  executor  asked  that  the  accounting  party  be  re- 
quired to  produce  and  discover  certain  books  and  vouchers  under  her 
control,  upon  an  allegation  that  the  deceased  executor  kept  such  books 
and  voucliers,  and  that  an  inspection  thereof  would  show  what  amount 
was  due  from  him  as  executor,  at  the  time  of  his  death,  which  amount 
petitioner  alleged  to  be  $20,000, 

BM,  that  the  allegations  did  not  justify  the  issuance  of  the  order  prayed 
for,  since  the  accounting  party  could  not  be  held  responsible,  in  that 
proceeding,  for  her  testator's  indebtedness  as  executor,  and,  it  was, 
therefore,  fruitless  to  inquire  into  the  nature  and  extent  thereof. 

Application  by  Sarah  Le  Count,  the  successor  of  de- 
cedent's executor,  to  compel  the  production  of  books  and 
papers  by  Mary  H.  Le  Count,  the  executrix  of  such  ex- 
ecutor.   The  facts  appear  sufficiently  in  the  opinion. 

yfvL  L.  CowDRBT,  for  Sarah  Le  Omint, 
John  H.  Parsons,  for  Mary  H.  Le  Count, 

The  Surrooatb. — By  the  will  of  the  decedent,  who 
died  in  1850,  William  V.  Le  Count  was  named  as  his 
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executor,  and  this  petitioner,  Sarah  Le  Count,  as  his 
executrix.  The  former  qualified  at  once,  and  he  alone 
managed  the  affairs  of  the  estate  until  his  death  in  1880, 
after  which  letters  testamentary  were  granted  to  this 
petitioner  as  his  successor.  The  respondent,  Mary  H.  Le 
Count,  wife  of  William,  qualified  as  executrix  of  her 
husband  in  May,  1881.  She  has  been  recently  cited  by 
the  petitioner,  in  accordance  with  the  provisions  of  section 
2606  of  the  Code  of  Civil  Procedure,  ''to  account  for  and  de- 
liver over  any  of  the  trust  property"  {i.  c,  any  property 
belonging  to  John  R.  Le  Count's  estate)  ''which  has 
come  to  her  possession  or  is  under  her  control."  Pro- 
ceedings upon  this  accounting  are  pending. 

The  court  is  now  asked  by  the  petitioner  to  require 
William's  executrix  to  produce  and  discover  certain  books 
and  vouchers,  of  which  she  has  control,  and  to  deposit  the 
same  with  th.e  referee.  It  is  not  alleged  that  these 
documents  contain  the  record  of  any  transactions  of  the 
respondent,  or  that  they  disclose  what  assets  of  John,  Le 
Count's  estate,  if  any,  have  *'come  to  her  possession  or 
are  under  her  control."  The  petition  simply  declares  that 
William,  as  executor,  kept  these  books  of  account  and 
vouchers  showing  his  management  of  his  testator's  estate, 
and  that  an  inspection  thereof  will  show  what  amount 
was  due  from  him  as  executor  at  the  time  of  his  decease. 

Now,  these  allegations  do  not  seem  to  me  to  justify  the 
issuance  of  the  order  prayed  for.  So  far  as  relates  to  any 
proceedings  now  pending  in  this  court,  it  is  quite  imma- 
terial whether,  at  the  end  of  his  thirty  years'  stewardship, 
Wniiam  Le  Count  was  or  was  not  indebted  to  the  estate 
in  the  sum  of  $20,000,  as  the  petition  declares  him  to 
have  been,  and  whether  any  evidence  of  such  indebted- 
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ness  would  or  would  not  be  afforded  by  inspecting  the 
books  and  vouchers  in  question. 

Section  2606,  upon  which  these  proceedings  are  based, 
does  not  empower  the  Surrogate  to  exact  from  this  re- 
spondent an  accounting  for  all  the  property  which  came 
into  tho  possession  or  under  the  control  of  her  testator  as 
executor  of  John  Le  Count.  By  that  section,  as  has 
been  already  observed,  the  accounting  which  the  Surro- 
gate can  order,  in  a  case  like  the  present,  extends  only  to 
such  property  as  has  come  into  the  respondent's  own  pos- 
session, or  is  under  her  own  control. 

As  she  cannot  be  held  accountable  in  this  proceeding, 
for  the  indebtedness  of  her  husband  in  his  capacity  as 
eiecutor,  it  is  profitless  to  inquire  what  is  the  nature  and 
extent  of  such  indebtedness.  If  it  exists,  it  affords  the 
basis  for  a  claim  upon  her  husband's  estate,  for  which 
she,  as  his  executrix,  may  be  cited  to  an  accounting  in 
the  Surrogate's  court  of  Kings  county. 

As  an  incident  to  such  a  proceeding,  this  application 
for  discovery  might  very  properly  be  granted,  and  the 
documents  whose  production  is  here  sought  might  afford 
pertinent  and  important  evidence.  But  they  would 
throw  no  light  upon  the  question  now  at  issue  before  the 
referee,  and  I  must,  therefore,  deny  this  application 
(Montrose  v,  Wheeler,  4  Lans.y  99;  Dakin  v.  Demming, 
6  Paige,  95). 

Ordered  accordingly.  i 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.—June,  1882. 

Thompson  v.  Mott. 

In  the  matter  of  the  estate  of  Adelaide  Thompson,  de* 

ceased. 

upon  an  accounting  by  one  executor,  who  had  exclusive  possession  of  all 
the  funds  and  property  of  the  estate,  his  co-executor  objected  to  the 
accounts  and  asked  the  court  to  direct  the  accounting  party  to  transfer 
to  him  so  much  of  the  funds  as  would  enable  him  to  comp<  nsate  his 
counsel  for  their  services  in  the  contest. 

Held,  that  the  Surrogate's  power  "to  direct  and  control  the  conduct  of  ex- 
ecutors" (Code  Civ.  Pro.,  §  2472,  subd.  8)  being  allowed  to  be  exer- 
cised only  "in  the  cases  and  in  the  manner  prescribed  by  statute"  (Id., 
%  2472),  the  application  must  be  denied,  as  not  coming  within  the 
purview  of  any  statutory  provision. 

It  seems,  thskt  \he  applicant  might  obtain  relief  under  Code  Civ.  Pro.,  § 
2602,  providing  for  the  case  of  a  disagreement  between  executors,  by 
applying  for  an  order  to  place  the  money  or  property  in  the  joint  cus- 
tody of  the  executors,  and  subject  to  their  joint  disposition;  or  (he 
being  also  a  legatee  under  the  will)  by  applying,  under  Code  Civ.  Pro., 
§§  2717.  ?718,  for  an  advance  upon  his  legacy,  paying  counsel  fees 
therefrom,  and  ultimately  obtaining  the  allowance  of  a  reasonable 
disbursement  for  such  purpose,  on  his  own  accounting. 

Application  by  Frank  G.  A.  Thompson,  one  of  dece- 
dent's executors,  to  coD3pel  his  co-executor,  Henry  A. 
Mott,  to  pay  him  certain  funds  of  the  estate.  The  facts 
appear  sufficiently  in  the  opinion. 

Frakk  a.  Raksom,  for  F,  O,  A,  Thompson, 

CusHMAN  <&  Vajr  Pelt  and  Jamsb  M.  Yabkum,  for  Benrv  A,  Mott. 

The  Surrogate. — The  applicant,  decedent's  son,  is  one 
of  the  executors  of  her  will.    His  co-executor,  who  has 
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the  exclusive  possession  of  all  the  funds  and  property  of 
the  estate,  has  filed  his  accounts,  and  this  applicant  has 
interposed  certain  objections  thereto. 

The  matters  at  issue  are  pending  before  a  referee. 
There  is  likely  to  be  delay  in  this  litigation,  and  I  am 
now  asked  to  direct  the  accounting  executor  to  transfer 
to  his  associate  such  portion  of  those  funds  as  will  enable 
the  latter  to  compensate  counsel  for  their  services  in  con- 
testing the  accounts.  I  doubt  my  authority  to  order  such 
transfer.  The  power  **to  direct  and  control  the  conduct 
of  executors"  (which  is  given  to  the  Surrogate  by  subd. 
3  of  sec.  2472  of  the  Code)  can  only  be  exercised,  as  the 
last  subdivision  declares,  in  the  cases  and  in  the  manner 
prescribed  by  the  statute  (Bevan  v.  Cooper,  72  N,  F.,  328). 

Now,  such  an  application  as  this  does  not  seem  to  me  to 
be  within  the  purview  of  any  provision  of  the  statutes. 
Section  2602  of  the  Code  empowers  the  Surrogate,  in  case 
of  a  disagreement  between  executors  resi)ecting  the  cus- 
tody of  the  money  ox  property  of  an  estate,  to  order  the 
same  to  be  placed  in  their  joint  custody,  and  to  be  subject 
to  their  joint  disposition.  The  very  existence  of  this  sec- 
tion furnishes  strong  argument  for  claiming  that,  without 
it,  the  Surrogate  would  have  no  such  control  over  an  ex- 
ecutor as  is  here  invoked.  And  in  this  regard,  also,  Mr. 
Throop's  note  referring  to  the  decision  in  Burt  v.  Burt 
iJf.1  N.  F.,  46)  is  worthy  attention. 

If  the  objecting  executor  desires,  therefore,  he  can, 
upon  the  unreasonable  refusal  of  his  associate  to  put  es- 
tate funds  within  his  control,  avail  himself  of  the  relief 
afforded  him  by  this  provision  of  the  Code. 

There  is  another  proceeding  by  which  the  applicant 
may,  perhaps,  accomplish  the  same  result.    Sections  2717 
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and  2718  provide  that  the  Surrogate  may,  under  certain 
circumstances,  direct  the  payment  or  satisfaction  of  a 
legacy,  or  part  thereof,  at  any  time  after  a  year  has  ex- 
pired since  the  granting  of  letters.  This  applicant,  being 
a  legatee  imder  the  will  as  well  as  an  executor,  would  be 
entitled,  on  making  a  proper  case  within  those  sections, 
to  receive  an  advance  on  account  of  this  bequest.  This 
he  could  apply  toward  paying  his  counsel,  and,  if  the  dis- 
closures of  the  accounting  should  show  that  he  had  good 
grounds  for  interposing  his  objections,  any  reasonable 
sum  which  he  might  thus  expend  would  be  ultimately 
allowed  in  the  settlement  of  his  own  accounts  as  execu- 
tor. The  application  must  be  denied. 
Ordered  accordingly. 


New  York  County.— Hon.  D.  G.  .  ROLLINS,  Surro- 
gate.—Jime,  1882. 

Smith  v.  Murray. 

In  the  matter  of  the  estate  ofjAi^^  M.  Charock,  deceased. 

The  mere  gift  of  a  legacy  is  not  a  manifestation  of  testator's  intent  to  remit 
a  debt  due  from  the  legatee. 

An  executor  is  justified  in  refusing  payment  to  a  legatee  indebted  to  testator 
in  a  sum  greater  than  the  legacy,  and  applying  the  same  in  part  satis- 
faction of  the  debt. 

Upon  a  proceeding  under  Code  Civ.  Pro.,  §§  2717, 2718,  to  procure  a  decree 
for  the  payment  of  a  legacy,  an  answer  of  the  executor  that,  at  the 
time  of  testator's  death,  the  legatee  was  mdebted  to  him  in  a  sum  greater 
than  the  legacy,  is  a  sufficienl  denial  of  tlie  validity  and  legality  of 
petitioner's  claim,  within  the  meaning  of  the  latter  section,  and  necessi- 
tates a  dismissal  of  the  petition. 
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Petition  by  Abigail  A.  Smith,  a  legatee  tinder  dece- 
dent's will,  for  a  decree  directing  Jane  A.  Murray  and 
Jessie  Reynolds,  the  executrices,  to  pay  her  legacy.  The 
facts  appear  sufficiently  in  the  opinion. 

T.  Abtlbt  Atkik8»  fffr  peHUoner^ 
O.  U.  EsLiiOao,  for  execulricet. 

The  Surrogate. — ^The  petitioner,  who  is  a  legatee  un- 
der decedent's  will,  makes  application,  under  section  2717 
of  the  Code,  for  a  decree  directing  the  executor  to  pay 
her  legacy.  By  the  express  provisions  of  section  2718, 
such  a  petition  must  be  dismissed  if  the  executor  in  a 
sworn  answer  denies  the  validity  and  legality  of  the 
claim,  and  alleges  facts  which  support  his  denial. 

The  answer  which  has  been  interposed  in  the  present 
case  alleges  that,  at  the  time  of  decedent's  death,  the  leg- 
atee was  indebted  to  her  in  a  larger  sum  than  the  amount 
bequeathed  to  her  by  the  will.  It  is  claimed  in  opposition 
that  no  such  indebtedness  existed,  and  that,  within  the. 
meaning  of  section  2718,  the  averment  that  it  did  exist 
and  still  exists  does  not  tend  to  impeach  the  validity  and 
legality  of  petitioner's  claim. 

I  cannot  so  construe  the  statute.  Nobody  would  con- 
tend that  the  mere  gift  of  a  legacy  is,  of  itself  and  neces- 
sarily, a  manifestation  of  an  intent  on  the  part  of  the 
testator  to  remit  a  debt  due  him  from  the  legatee. 
Assuming  in  this  case,  therefore,  that  the  alleged  indebt- 
edness existed  and  has  not  been  extinguished  (and  clearly 
I  have  no  jurisdiction  to  find  the  contrary  to  be  true), 
the  executor  is  justified  in  refusing  to  pay  the  legacy, 
and  in  applying  it  in  part  satisfaction  of  the  debt  (Clarke 
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V.  Bogardus,  12  Wend.,  67;  Jeffs  v.  Wood  2  P.  Wms.^ 
129;  Ranking  v.  Barnard,  5  Haddock,  SS;  Courtenay  v. 
Williams,  3  Hare,  639;  Wright  v.  Austin,  66 Barb.,  17; 
Close  V.  Van  Husen,  19  Barb.,  609;  Rickets  v.  livings- 
ton,  8  Johns.  Cos.,  100;  Smith  v.  Kearney,  S  Barb.  Ch., 
633;  Smith  v.  Smith,  3  Giffard,  260;  Coates  v.  Coates, 
33  Beavan,  249).  The  answer,  therefore,  very  distinctly 
denies  the  validity  of  the  petitioner's  claim,  and  the  ap- 
plication must  be  dismissed  without  prejudice  to  any 
action  which  she  may  see  fit  to  bring  elsewhere. 
Ordered  accordingly. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—July,  1882. 

Hauselt  v.  Gano. 

In  the  matter  of  the  estate  of  John  H.  McCunn,  deceased. 

Where  a  petitioner,  imder  Code  Civ.  Pro.,  §  1825,  for  leave  to  issue  execu- 
tion on  a  judgment  rendered  against  an  executor  In  his  representative 
capacity,  omits  to  allege  the  possession  of  assets  applicable  to  the  judg- 
ment, and  the  executor  swears  that  there  nowhere  exists  any  property 
belonging  to  decedent's  estate,  the  proceeding  should  be  dismissed. 

Although  the  Code  of  C/lvil  Procedure  does  not  absolutely  require  a  direction 
to  account  upon  the  filing  of  such  an  application,  the  allowance  of  an 
execution,  before  ascertaining  the  executor's  ability  to  pay  the  judg- 
ment from  the  funds  of  the  estate,  would  be  utterly  unjustifiable.* 

*  See  Code  Civ.  Pro.,  §  1826,  limiting  the  amount  directed  to  be  collected 
by  the  execution  to  the  "plaintiJOTs  just  proportion  of  the  assets,"  as  ap- 
peving. 
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Appucation  by  Charles  Hauselt  for  leave  to  issue  ex- 
ecution upon  a  judgment  recovered  against  decedent's 
executors,  James  M.  Gano  and  others,  in  their  represen- 
tative capacity.  The  facts  appear  suflSciently  in  the 
opinion. 

Kauffmann  &  Sanders,  far  petUumer, 
Thohas  W.  Pittmak,  for  exeeuton. 

The  Surrogate. — The  petitioner,  as  assignee  of  a  judg- 
ment which  has  been  recovered  against  decedent's  ex- 
ecutors, asks  leave  to  issue  execution  thereon.  He  does 
not  allege  that  the  executors,  or  any  of  them,  are  in 
possession  of  assets  applicable  to  such  judgment.  On  the 
other  hand,  one  of  the  executors  swears  by  his  answer 
that  there  nowhere  exists  any  property  whatever  belong- 
ing to  decedent's  estate. 

It  was  decided  by  my  predecessor,  in  the  case  of  Melcher 
V.  Fisk  (4  Redf.j  22\  that,  in  view  of  certain  restrictions 
of  the  Revised  Statutes,  the  Surrogate  ought  not  to  direct 
the  issue  of  an  execution  upon  a  judgment  against  execu- 
tors, without  informing  himself,  by  an  accounting  or 
otherwise,  that  they  possessed  assets  of  the  estate  which 
could  be  lawfully  applied  to  the  satisfaction  of  such  judg- 
ment. See,  also,  St.  John  v.  Voorhies  (i5  ^166.  Pr., 
5S). 

All  the  provisions  of  the  Revised  Statutes  upon  which 
these  decisions  depend  have  been  since  repealed,  but  others 
of  similar  import  have  been  embodied  in  the  Code  of  Civil 
Procedure.  By  one  of  those  repealed  provisions,  it  was 
made  the  duty  of  the  Surrogate,  upon  presentation  of  an 
application  such  as  this,  to  issue  a  citation  requiring  the 
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executor  **to  appear  and  account;"  and  it  was  further 
declared  that  if,  upon  such  accounting,  it  should  appear 
that  the  executor  held  assets  properly  applicable  to  the 
payment  of  the  judgment,  an  order  should  be  entered  for 
the  issuance  of  execution  {Rev,  Stat,,  sec.  21,  title  5, 
chap.  6,  part  2;  3  Banks j  6th  6d.,  125).  There  is  no 
similar  provision  in  the  Code  which  absolutely  requues  a 
direction  to  account  upon  the  filing  of  a  creditor's  appU- 
cation,  or  which  makes  such  a  course  essential  as  a  means 
of  ascertaimng  the  possession  of  assets.  But  it  is  declared 
by  section  2552  that  *'an  order  permitting  a  judgment 
creditor  to  issue  an  execution  against  an  executor  or  ad- 
ministrator is,  except  upon  an  appeal  therefrom,  conclu- 
sive evidence  that  there  are  sufficient  assets  in  his  hands  to 
satisfy  the  sum for  which  the  order  per- 
mits the  execution  to  issue."  And,  by  the  sections  im- 
mediately succeeding,  modes  of  procedure  are  established 
for  enforcement  of  decrees  and  for  punishment  of  con- 
temptuous disobedience. 

This  is  the  clearest  possible  intimation,  that,  without 
first  ascertaining  the  ability  of  an  executor  to  pay,  from 
the  funds  of  his  testator's  estate,  the  judgment  upon 
which  execution  is  prayed  for,  the  allowance  of  such  an 
execution  would  be  utterly  unjustifiable  (Matter  of  Clai-k, 
2Ahh.N,  C.,208). 

It  is  provided,  by  section  2723,  that,  in  certain  contin- 
gencies, including  such  a  case  as  the  present,  the  Surro- 
gate ''may  in  his  discretion  make  an  order  requiring  an 
executor  to  render  an  intermediate  account."  But  such  an 
order  seems  to  be  here  unnecessary,  in  view  of  the  fact 
that  the  petition  does  not  aver,  even  upon  information 
and  belief,  that  any  assets  are  in  the  hands  of  the  exec- 
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utors,  while  the  answer  distinctly  asserts  the  contrary. 
The  proceeding  must  be  dismissed. 
Ordered  accordingly. 


New  York  County.— Hon.  D.  G.   ROLLINS,  Surro- 
gate.— July,  1882. 

SCHERRER  V.    KaUFMAN. 

In  the  matter  of  the  probate  of  a  paper  propounded  as 
the  last  will  and  testament  of  Michael  Scherrer,  de- 
ceased. 

The  interest  in  the  event  of  a  special  proceeding,  ^which  will,  under  Code 
Civ.  Pro.,  §  829,  disqualify  a  witness  from  testifying  ss  therein  speci- 
fied, must  be  a  present,  certain  nnd  vested,  as  distinguished  from  a  re- 
mote, uncertain  or  contingent  intcest.  The  test  is  that  the  witness 
will  gain  or  lose  by  the  direct  legal  operation  of  the  decree,  or  that  the 
record  will  be  legal  evidence  for  or  against  him  in  some  olhi recuse. 

The  possible  right  of  dower  of  the  wife  of  a  son  of  a  deceased  owner  of  real 
property,  in  such  of  the  property  as  the  son  might  inherit  if  decedent 
should  be  adjudged  to  have  died  intestate,  not  being  an  interest  of  the 
requisite  character,  does  not  disqualify  her,  in  a  special  proceeding  for 
the  probate  of  decedent's  will,  from  testifying  against  the  executor,  to 
a  personal  transaction  or  communication  between  herself  and  dece- 
dent. 

Authorities,  upon  the  question  of  disqualification  of  a  witness  by  virtue  of 
the  possession  of  a  dower  interest, — compared. 

Motion  to  expunge,  as  incompetent  under  Code  Civ. 
Pro.,  §  829,  testimony  given  in  proceedings  instituted  by 
Catharine  Kaufman  for  the  probate  of  decedent's  will. 
The  facts  appear  sufficiently  in  the  opinion. 


4bu      CASES  IN  THE  SURROGATES*  COURTS. 


8CHBRRBR  Y.  KA17FMA2T. 


A.  W.  NicoLL,  S<^  ^^^  Bcherrer  and  another ^  contutanU, 
H.  Q1VEAYK8,  for  proponent 

The  Surrogate. — The  decedent  died  possessed  of  both 
real  and  personal  property.  A  paper  has  been  offered 
for  probate,  which  purports  to  be  his  will  and  to  dispose 
of  his  entire  estate.  A  contest  has  arisen  as  to  the  gen- 
uineness and  validity  of  this  instrument,  in  the  course  of 
which  the  wife  of  one  Peter  Scherrer,  a  son  of  the  dece- 
dent, has  been  examined  as  a  witness.  She  has  been 
pemiitted  to  give  in  evidence  certain  conversations  be- 
tween herself  and  her  father-in-law,  under  objection 
that  the  reception  of  such  testimony  was  in  violation 
of  section  829  of  the  Code  of  Civil  Procedure.  The  court 
has  reserved  until  now  its  decision  upon  a  motion  to 
strike  out  this  evidence  as  incompetent.  The  language 
of  the  section  in  question  is  as  follows : 

*'  Upon  the  trial  of  an  action  or  the  hearing  upon  the 
merits  of  a  special  proceeding,  a  party  or  person  inter- 
ested in  the  event  .  .  .  shall  not  be  examined  as  a 
witness  in  his  own  behalf  or  interest  .  .  .  against 
the  executor  of  a  deceased  person  .  .  .  concerning  a 
personal  transaction  or  communication  between  the  wit- 
ness and  the  deceased  person  "    .    •    • 

To  this  rule  of  exclusion  there  is  an  exception,  which  is 
not  pertinent  to  the  present  inquiry.  As  to  the  nature  of 
Mrs.  Scherrer's  testimony,  it  suffices  to  say  that  it  admit- 
edly  falls  under  the  ban  of  the  section  above  quoted.  But 
is  she,  within  the  meaning  of  that  section,  "a  person  in- 
terested in  the  event "  of  this  proceeding,  simply  because 
of  the  fact  that  she  is  the  wife  of  an  heir  at  law  of  the 
decedent,  and  as  such  nas  a  right  of  dower  in  any  real 
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estate  which  he  may  inherit,  if  the  alleged  will  of  his 
father  be  refused  probate? 

This  precise  question  has  never,  so  far  as  I  have  dis- 
covered, been  judicially  determined.  Until  recently,  it 
could  scarcely  have  arisen  in  this  State,  for  the  common 
law  doctrine  has  here  obtained  that,  whenever  the  hus- 
band was  a  party  or  was  interested,  the  testimony  of  his 
wife  was,  for  that  cause,  inadmissible.  The  present  Code 
originally  contained,  in  its  830th  section,  a  distinct  pro- 
vision to  that  effect,  but  by  chapter  166  of  the  Laws  of 
1878  that  provision  was  repealed  ;  and  it  is  declared  by 
section  828  that,  with  exceptions  which  need  not  be  here 
considered,  the  fact  that  one  is  the  wife  of  a  party,  or  of 
a  person  in  whose  behalf  a  suit  is  prosecuted  or  defended, 
does  not  render  her  testimony  inadmissible.  The  ques- 
tion then  recurs,  is  Mrs.  Scherrer,  by  her  interest  in  the 
event  of  this  controversy,  disqualified  from  disclosing 
personal  transactions  and  communications  between  her- 
self and  the  decedent? 

In  the  case  of  Hobart  v.  Hobart  {62  N.  F.,  80),  the 
Court  of  Appeals  approvingly  cites  a  passage  from  Green- 
leaTs  Evidence,  touching  the  kind  of  interest  which 
makes  a  witness  incompetent.    It  is  as  follows: 

*'  The  true  test  of  the  interest  of  a  witness  is  that  he 
will  either  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment,  or  that  the  record  wiU  be  legal 
evidence  for  or  against  him  in  some  other  action." 

*'  It  must  be  a  present,  certain  and  vested  interest, 
and  not  an  interest  uncertain,  remote  or  contingent." 

See  also  Van  Nuys  v.  Terhune  (5  Johns.  Cos.,  8S); 
Jackson  v.  Eumsey  (3  Johns.  Cos.,  i37)\  Reynolds  v. 
Mynard  {Howard's  Cos.,  6^). 
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It  may  well  be  doubted  whether  the  *'  direct  legal 
operation  and  effect"  of  whatever  judgment  may  be  en- 
tered in  this  proceeding  can  result  in  either  gain  or  loss 
to  the  witness.  It  is  very  certain  that  the  record  cannot 
be  *' legal  evidence  for  or  against"  her  in  another  pro- 
ceeding; and,  so  far  as  relates  to  real  estate,  no  decree  of 
this  court,  whether  the  instrument  here  in  dispute  be 
granted  or  refused  probate,  will  be  conclusive  upon  the 
parties  (Code,  §  2627). 

In  Jackson  v.  Van  Dusen  {5  Johns.  ^  IJU)^  it  was  held 
that  deceased's  widow  was  a  competent  witness  in  an 
action  of  ejectment  brought  to  recover  the  possession  of 
lands  claimed  under  her  husband,  and  in  which  she  would 
be  entitled  to  dower.  To  a  somewhat  similar  effect  is 
the  decision  of  Jackson  v.  Bard  (^  Johns. ^  £30).  The 
case  of  Babbott  v.  Thomas  {31  Barb.,  £77)  is  also  in  point. 
It  must  be  borne  in  mind  that  this  was  decided  at  a  time 
when  the  Code  of  1849  was  in  operation.  The  courts  had 
held  that,  although,  under  the  provisions  of  that  Code,  in- 
terest in  the  event  did  not,  except  in  certain  specified 
cases,  disqualify  a  person  as  a  witness,  yet  the  husband 
or  wife  of  a  person  so  interested  stiU  remained,  by  virtue 
of  the  marital  relation,  under  the  same  disqualification 
which  existed  at  the  common  law.  The  case  just  cited 
was  an  action  brought  by  husband  and  wife,  to  cancel  a 
bond  and  mortgage,  which,  as  they  claimed,  had  been 
executed  by  them  upon  a  usurious  consideration.  At 
the  trial  before  a  referee,  the  husband  was  called  as  a 
witness.  That  he  w^as  competent  to  testify  on  his  own 
behalf  was  not  disputed,  but  his  testimony  was,  neverthe- 
less, excluded  upon  the  groimd  that  his  wife,  by  reason 
of  her  inchoate  right  of  dower  in  the  mortgaged  prem- 


NEW  YORK  COUNTY,  JULY,  1882.  43 


SHBBBSR  V.  KAUFB1AJ7. 


ises,  was  interested  in  the  event  of  the  action.  On  appeal, 
this  exclusion  was  declared  erroneous  by  the  Supreme 
Court,  General  Term,  the  court  holding  that  the  wife's 
interest  was  so  remote  and  contingent  as  not  to  render 
her  own  testimony  incompetent  and  therefore  not  to  dis- 
quahfy  the  husband. 

There  are  two  reported  cases  which  are  somewhat  at 
variance  with  those  above  cited. 

In  Eckf ord  v.  De  Kay  [6  PaigCy  S66),  it  was  held  that 
a  widow  entitled  to  dower  in  the  real  estate  of  her  de- 
ceased husband  was  not  competent  to  establish  the  fact 
that  a  deed  which  they  had  executed,  though  absolute 
on  its  face,  was  intended  only  as  a  mortgage.  In  this 
case,  however,  the  wife  was  a  party  to  the  action,  and 
its  direct  and  sole  object  was  to  change  to  a  mortgage 
what  purported  to  be  a  deed,  and  thereby  to  restore  her 
right  of  dower  which  was  else  extinguished. 

My  attention  has  also  been  called  to  the  case  of  Fams- 
worth  V.  Ebbs  (^  Hun,  Ji38).  The  suit  was  brought  to  fore- 
close a  mortgage  given  by  a  person  who  had  died  before 
the  trial  took  place.  Two  of  the  parties  defendant  were 
husband  and  wife.  The  former  set  up  the  defense  of 
usury,  and  the  wife  appeared,  but  did  not  answer.  She 
was  examined  as  a  witness  before  a  referee,  and  testified 
to  a  conversation  between  herself  and  the  decedent,  tend- 
ing to  support  her  husband's  defense.  On  motion  of  the 
plaintiff,  this  testimony  was  subsequently  stricken  out, 
and  upon  appeal  the  action  of  the  referee  was  sustained 
by  the  Supreme  Court.  It  does  not  distinctly  appear 
whether  the  wife  was  held  incompetent  on  account  of 
her  interest  in  the  event,  or  because  of  her  being  a  party 
to  the  action.    The  latter  circumstance  worked,  of  itself, 
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a  disqualification,  by  the  clear  and  unequivocal  terms  of 
the  statute.  AUusion  is  made,  in  the  opinion  of  the  court, 
to  the  fact  that  the  wife  had  an  inchoate  right  of  dower 
in  the  estate  which  was  the  subject  of  the  litigation,  and 
an  intimation  is  given  that  such  right  was  an  "interest 
in  the  event"  sufficient  to  demand  the  rejection  of  her 
testimony.  As  its  rejection,  however,  was  not  distinctly 
put  upon  that  ground,  and  was  plainly  defensible  upon 
another  which  I  have  already  specified,  this  decision 
should  not  be  deemed  authoritative  upon  the  question 
under  discussion. 

The  case  at  bar  differs,  from  any  to  which  reference 
has  been  made,  in  one  particular  which  is  discovered  to 
be  of  signal  importance,  in  view  of  the  decision  of  the 
Court  of  Appeals  that  an  interest,  sufficient  to  disqualify 
a  witness,  must  be  "present,  certain  and  vested,"  as  dis- 
tinguished from  "uncertain,  remote  and  contingent." 

The  husband  of  the  witness  is  not  now  seized  of  the 
real  estate  to  which  the  present  contention  in  part  relates. 
And  he  may  never  become  seized  of  the  same  or  of  any 
part  of  it.  For  aught  that  has  yet  appeared,  it  may 
hereafter  be  necessary,  indeed,  to  devote  the  entire  estate 
of  the  decedent  to  the  payment  of  his  debts.  Now,  there 
are  three  things  necessary  to  consummate  a  right  of 
dower — marriage,  seizin  and  survivorship.  A  wife's 
dower  interest  attaches  when  the  husband  becomes 
seized  of  real  property,  and  not  before.  It  cannot  be 
said  with  propriety  that  she  has,  until  then,  even  an 
inchoate  right.  She  simply  enjoys  the  possibility  of 
being  thereafter  endowed  (Wait  v.  Wait,  Ji>N.  F.,  99). 
K  any  interest  may  be  aptly  described  as  "vmcertain, 
contingent  and  remote/'  it  would  seem  to  be  the  interest 
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of  Mi's.  Scherrer  in  the  present  controversy.     In  view  of 
these  considerations,  I  must  deny  the  motion  to  strike 
out  her  testimony. 
Ordered  accordingly. 


New  York  County.— Hon.  D.  Q.  EOLUNS,  Surbo- 

GATE.— July,  1882. 

Greene  v.  Day. 

In  the  matter  of  the  estate  of  Theodore  Martinb,  de- 
ceased. 

The  rule  still  prevails,  tinder  the  Code  of  Civil  Procedure  (§  2748),  which 
must  be  deemed  to  have  been  substantially  deduced,  by  the  adjudica- 
tions, from  the  former  statute  {fi,  S,,  part  2,  ch.  6,  tit.  8,  §  71),  viz. :  1st. 
That  the  delegation,  to  Surrogatea,  of  authority  to  decree,  upon  the  final 
accounting  of  an  executor  or  administrator,  a  distribution  to  claimants 
"according  to  their  respective  rights,"  gave  them  no  power  to  ascertain 
and  determine  what  those  rights  were,  except  in  cases  where  they  were 
conceded  to  exist.  2d.  That  the  imposition,  upon  the  Surrogate,  of  th« 
duty  "to  settle  and  determine  aZl  questions  concerning  any  debt,  claim, 
legacy,  bequest  or  distributive  share,"  empowered  him  to  settle  and  de- 
termine such  quuiwns,  amd  such  <mly  m  uere  not  a  matter  of  dispute  be- 
tween the  parties,  or  in  simpler  phroM,  such  questions  as  there  was  no  ques- 
tion about. 

The  Surrogate's  court  being  utterly  devoid  of  jurisdiction  to  adjudicate 
finally  upon  the  validity  of  an  alleged  creditor's  disputed  claim  against 
a  decedent's  estate,  an  allegation  by  any  person  that  he  is  a  creditor  of 
the  estate  is  conclusive  for  the  purpose  of  entitling  him,  under  Code 
Civ.  Pro..  §  2731,  to  become  a  party  to  a  contest  over  the  correctness  of 
its  executor's  accounts. 

A  creditor  does  not  lose  his  right  to  intervene,  under  the  last  named  section, 
and  be  treated  as  a  party  to  an  accounting,  by  omitting  to  present  his 
claim  to  the  personal  representative,  in  pursuance  of  a  notice  requiring 
presentation  of  demands  against  his  decedent's  estate. 
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It  ieems,  that  the  only  effect  of  the  publication  of  such  a  notice  is  that  (1)  if 
a  creditor  clioo^es  to  present  his  claim  and  it  is  rejected »  he  must,  un- 
less it  is  referred,  commence  an  action  thereon  wittiin  six  months  or  ab- 
solutely forfeit  his  rit;ht  of  recovery;  while  (2)  if  he  does  not  choose  to 
present  his  claim  at  all  he  m«y,  nevertheless,  seek  his  remedy  by  action 
at  any  time  before  it  is  barred  by  the  Statute  of  LimiUitions,  though  in 
that  event  he  can  have  no  costs,  and  can  ordinarily  recover  from  the  ex- 
ecutor or  administnitor  only  such  sum  as  was  in  bis  hands,  applicable 
to  the  claim  at  the  commencement  of  the  action. 


Motion  to  confirm  referee's  report  on  accounting  of 
Elizabeth  il.  Day  and  R.  B.  Martine,  executrix  and  ex- 
ecutor of  the  will  of  decedent.  John  W.  Greene,  as  ad- 
ministrator  of  a  deceased  alleged  creditor  of  said  decedent, 
interposed  written  exceptions  to  the  report,  which,  it  was 
claimed,  should  be  ignored.  Further  facts  appear  suffi- 
ciently in  the  opinion. 

G.  TiLLOTSOH,  for  John  W.  G^tmim. 
C.  A.  Jackson,  for  exe4mUfr$. 

The  Surrogate. — In  the  year  1856,  Margaret  Greene, 
as  executrix  of  her  deceased  husband  David,  com- 
menced against  this  decedent,  who  was  then  living,  an 
action  for  an  accounting.  An  answer  was  interposed, 
and  the  case  sent  to  a  referee  to  hear  and  determine. 
During  the  pendency  of  the  proceedings,  the  referee  died, 
and  another  was  appointed  in  his  place.  The  death  of 
the  plaintiff  followed  in  1863,  and  that  of  the  defendant 
in  1877.  In  1878,  John  Greene,  a  son  of  David,  was 
granted  letters  of  administration,  with  the  will  annexed, 
upon  his  father's  estate.  He  thereupon  took  such  steps 
to  revive  the  original  action  as  resulted  in  sending  it 
again  before  the  referee,  where  it  is  still  pending.  Mean* 
time,  the  executors  of  Theodore  Martine  had  presented 
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their  accounts  for  judicial  settlement,  and,  objections  hav- 
ing been  interposed,  the  matters  thus  put  in  issue  had 
been  ordered  to  a  reference.  John  Greene,  administrator, 
appeared  before  the  referee,  and,  through  his  counsel, 
was  permitted,  though  not  without  some  protest,  to  take 
part  in  the  proceedings  as  a  contesting  party.  No  objec- 
tions to  the  account  have  ever  been  filed  in  his  behalf. 
He  has  taken  no  steps  before  the  referee  to  prove  a  claim 
against  the  estate,  and  has  never  formally  asked  leave  to 
intervene  and  make  himself  a  party.  But,  now  that  the 
referee's  report  has  been  submitted  to  the  court,  he  has 
interposed  thereto  certain  exceptions  in  writing. 

It  is  insisted  that  these  exceptions  should  be  ignored, 
and  that  he  should  be  denied  a  hearing  upon  the  question 
of  confirming  the  report.  In  one  of  the  schedules  which 
forms  a  part  of  the  account  filed  by  the  executors,  men- 
tion is  made  of  this  action,  now  pending  between  them- 
selves and  Greene,  as  an  action  arising  from  a  disputed 
demand  against  the  estate  of  their  testator.  It  is  urged 
against  them,  and  with  some  show  of  reason,  that,  by 
thus  recognizing  the  existence  of  Greene's  claim,  the  ex- 
ecutors have  waived  their  right  to  object  that  he  has  no 
standing  as  a  creditor  in  this  proceeding.  Aside  how- 
ever from  any  consideration  of  waiver,  has  he  not  a  right 
to  be  treated  as  a  party  to  the  accounting?  Section  2731 
of  the  Code  declares  that  '''a  creditor,  although  not  cited, 
shall  be  entitled  to  appear  upon  the  hearing,  and  thus 
make  himself  a  party."  It  is  urged,  in  behalf  of  the 
executors,  that,  before  according  to  a  person  not  conceded 
to  be  a  creditor,  any  rights  as  such,  it  should  be  first  as- 
certained and  determined  that  his  demand  is  well 
founded;  that  he  not  only  claims  to  be,  but  that  he  is,  a 
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creditor.  This  procedure  seems  to  have  been  adopted  in 
some  cases  by  Surrogate  Bradford  (Burw^ell  v.  Shaw,  ^ 
Bradf.,  322),  But  it  very  manifestly  involved  the  theory 
that  the  Surrogate's  court  was  vested  by  the  Revised 
Statutes  with  authority  to  determine  absolutely  and 
finally  (save  for  the  right  of  appeal)  the  nature  and  ex- 
tent of  all  claims,  disputed  and  undisputed,  against  a 
decedent's  estate.  Judge  Bradford  stoutly  maintained 
that  doctrine,  and  it  naturally,  therefore,  seemed  to  him 
a  wise  and  sensible  course  to  determine,  at  the  very 
threshold  of  an  accounting,  whether  a  person  who  pre- 
tended to  be  a  creditor  and  who  was  not  recognized  as 
such  by  the  executor  had,  in  fact  and  in  law,  any  just 
claim  against  the  estate.  The  views  of  Surrogate  Brad- 
ford,  as  to  the  true  construction  of  the  statutory  provis- 
ions defining  the  jurisdiction  of  this  court,  are  clearly  and 
forcibly  expressed  in  Campbell  v.  Bruen  {1  Bradf.y  ^24); 
Jennings  v.  Phelps  {Id.,  435)  and  Babcock  v.  Lillis  {4 
Bradf.y  218).  But  from  these  views,  which  were  in  accord 
with  those  previously  expressed  by  the  Chancellor,  many 
judges  of  the  common  law  courts  were  swift  to  dissent; 
and,  for  more  than  forty  yeara,  the  question  to  which 
they  relate  has  been  a  topic  of  frequent  discussion  in  the 
courts  of  this  State. 

Those  who  care  to  examine,  in  chronological  order,  the 
various  decisions  pertinent  to  the  subject  may  be  inter- 
ested in  the  following  list:  1836,  Payne  v.  Matthews  (6 
Paige,  19);  1838,  Gardner  v.  Gardner  (7  Paige,  116);  1844, 
Fitzpatrick  v.  Brady  {6  Hill,  681);  1844,  James  Kent's  es- 
tate {Dayton  on  Surrogates,  2d  ed.,  607);  1846,  In  re  Jones 
(i  Bed/.,  263);  1847,  Kidd  v.  Chapman  {2  Barb.  Ch.,  4^3); 
1849,  Magee  v.  Vedder  {6  Barb.y  362);  1860,  Campbell  v. 
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Bruen  (/  Bradf.,  22J,):  1851,  HaU  v.  Bruen(i  Bradf.,  J^o); 
1851,  Jennings  V.  Phelps  (i  Bradf.,  4^5);  1851,  WiJson  v. 
Education  Society  {10  Barb.j  308)\  1857,  Babcock  v.  Lillis 
(^  Bradf.,  ^218);  1857,  Disosway  v.  Bank  (^^  Barh.,60)\ 
1850,  Andrews  v.  Wallege  {8  Abb.,  4^6);  1860,  Curtis  v. 
Stilwcll  {32  Barb.,  364);  1863,  Euthven  v.  Patten  {IRobt, 
423);  1868,  Tucker  V.Tucker,  {^  Abb.  Ct.  App.  Dec.,  4^8); 
1869,  In  re  Shaw  {1  Tucker,  362);  1872,  In  re  Glann  (« 
Redf.,  76);  1872,  Cooper  v.  Felter  {6  Lans.,  4S5);  1875, 
Stilwell  V.  Carpenter  (55 iV".  F.,  4^4)\  1875,  Same  case — re- 
arguraent  {2  Abb^N.  C,  268);  1877,  Shakespeare  v.  Mark- 
ham  {10  Hun,  311);  1876,  Kyle  v.  Kyle  {67  N.  F.,  400); 
1878,  Shakespeare  V.  Markham  {72 N.  F,  407);  1878,  Bevan 
V.  Cooper  {72  N.  F,  317);  1878,  McNulty  v.  Hurd  (7^  N. 
F,  618);  1879,  Leviness  v.  Cassebeer  {3  Redf.,  4^1);  1S81, 
Neilly  v.  Neilly  {23  Hun,  661). 

The  provisions  of  the  Revised  Statutes,  to  which  the 
foregoing  cases  refer,  remained  unchanged  until  the  adop- 
tion of  the  present  Code  of  Civil  Procedure.  They  were  as 
follows:  "Whenever  an  account  shall  be  rendered  and 
finally  settled  ....  if  it  shall  appear  to  the  Surrogate 
that  any  part  of  the  estate  remains  to  be  paid  or  distrib- 
uted, he  shall  make  a  decree  for  the  payment  and  distri- 
bution of  what  shall  so  remain  to  and  amongst  the  credit- 
ors, legatees,  widow  and  next  of  kin  of  the  deceased,  ac- 
cording to  their  respective  rights;  and  in  such  decree  shall 
settle  and  determine  all  questions  concerning  any  debt, 
claim,  legacy,  bequest  or  distributive  share;  to  whom  the 
same  shall  be  payable,  and  the  sum  to  be  paid  to  each 
person." 

The  controversy  which  this  section  provoked  seems  to 

have  culminated  in  the  determination  that  (so  far  at 
Vol  I. 
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least  as  concerns  the  precise  question  under  discus- 
sion): 

1st.  The  delegation  to  Surrogates  of  authority  to  de- 
cree, upon  the  final  accounting  of  an  executor  or  admin- 
istrator, a  distribution  to  claimants  '^according  to  their 
respective  rights,"  gave  them  no  power  to  ascertain  and 
determine  what  those  rights  were,  except  incases  where 
they  were  conceded  to  exist. 

2d.  The  imposition  upon  the  Surrogate  of  the  duty 
**to  settle  and  determine  all  questions  concerning  any 
debt,  claim,  legacy,  bequest  or  distributive  share,"  em- 
powered him  to  settle  and  determine  such  questions,  and 
such  only  as  were  not  a  matter  of  dispute  between  the  par- 
tieSj  or^  in  simpler  phrase^  such  questions  as  there  was 
no  question  about. 

I  think  that  this  interpretation  of  the  statute  must 
always  seem  a  little  starthng,  when  one's  attention  is  first 
called  to  it,  but  the  weight  of  authority  is  so  overwhelm- 
ingly in  its  favor,  that  it  would  be  idle  to  gainsay  its  correct- 
ness. And,  besides,  the  theory  which  it  establishes 
respecting  the  proper  metes  and  bounds  of  a  Surrogate's 
authority  has  apparently  been  incorporated  by  the  Legis- 
lature into  the  present  Code  of  Civil  Procedure.  Mr.  Com- 
missioner Throop  intimates,  in  a  note  to  his  edition  of  the 
Code,  that  sections  2742  and  2743  have  been  so  carefully 
phrased  as  to  put  forever  at  rest  the  questions  which  have 
hitherto  vexed  the  courts,  touching  the  jurisdiction  of  the 
Surrogate  over  disputed  claims.  The  latter  section  pro- 
vides for  the  judicial  settlement,  upon  final  accounting, 
of  only  thosedebts,  claims  and  distributive  shares,  *  Vhose 
validity  is  not  disputed  or  has  been  established." 

In  view  of  the  decisions  which  have  been  cited,  and  of 
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the  legislation  tc»  which  they  have  given  origin,«it  is 
evident  that  this  court  is  utterly  without  jurisdiction 
either  to  allow  or  to  reject  any  claim  whose  validity,  not 
having  been  established  in  some  competent  tribunal,  is 
disputed  by  the  executor  or  administrator.  It  seems  to 
follow,  as  a  necessary  corollary  from  this  proposition, 
that,  whenever  any  person  claims  to  be  a  creditor  of  an 
estate,  and  as  such  insists  upon  his  right  to  become  a 
party  to  a  contest  over  the  correctness  of  its  executor's 
accounts,  that  right  should  be  accorded  him  as  of  course. 
Possibly  the  presentation  of  a  demand  which,  upon  its 
face,  is  discovered  to  be  absurd,  illegal,  or  for  any  reason 
worthless,  may  furnish  an  exception  to  this  rule.  But  as 
the  Surrogate  has  no  authority  to  adjudicate  finally  upon 
the  validity  of  an  alleged  creditor's  disputed  claim,  it 
seems  little  short  of  absurdity  to  contend  that  he  may 
adjudicate  preliminarily,  so  far  as  to  shut  out  such  a 
claimant  from  taking  any  part  in  a  contested  accounting; 
and  to  hold  that  the  mere  refusal  of  the  executor  to 
recognize  one  as  a  creditor  is  necessarily  a  bar  to  his 
participating  in  such  a  contest  is  absurdity  itself. 

One  other  question  remains  to  be  considered.  It  is 
suggested  that,  by  failing  to  present  his  claim  to  the  ex- 
ecutor for  acceptance  or  rejection,  Mr.  Greene  has  lost  his 
right  to  be  treated  as  a  party  to  these  proceedings.  Such  is 
not  the  case.  Neither  the  provisions  of  the  Revised  Stat- 
utes nor  those  of  the  Code  of  Civil  Procedure,  by  which 
the  former  have  to  some  extent  been  superseded,  make 
it  the  duty  of  a  creditor  to  submit  his  claim  to  the 
executor  or  administrator  in  pursuance  of  the  notice  re- 
quiring presentation  of  demands  against  his  decedent's 
estate.    If  a  creditor  chooses  to  present  his  claim  and  it 
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is  rejected,  he  must,  unless  it  is  referred,  commence  an 
action  thereon  within  six  months,  or  absolutely  forfeit 
his  right  of  recovery.  But  if  he  does  not  choose  to  present 
his  claim  at  all  he  may,  nevertheless,  seek  his  remedy  by 
action  at  any  time  before  it  is  barred  by  the  Statute  of 
Limitations,  though  in  that  event  he  can  have  no  costs, 
and  can  ordinarily  recover  from  the  executor  or 
administrator  only  such  sum  as  was  in  his  hands  appli- 
cable to  the  claim  at  the  commencement  of  the  action 
(Jennings  v.  Phelps,  1  Bradf,^  487;  Tindal  v.  Jones,  11 
Abb.  Pr.,  258;  Baggott  v.  Boulger,  2  Duer,  160). 

I  hold,  therefore,  that  John  Greene,  as  administrator  of 
his  father's  estate,  must  be  deemed  a  party  to  these  pro- 
ceedings, and  that  his  objections  to  the  account  are 
entitled  to  be  considered.  As  to  what  provision,  if  any, 
should  be  made  for  his  protection  in  the  decree  of  distri- 
bution, a  question  may  hereafter  arise,  but  it  need  not 
now  be  determined. 

Ordered  accordingly. 


New  York  County.— Hon   D.  G.  ROLLINS,  Subbo- 

GATE.— July,  1882. 

TooKER  v.  Bell. 

In  the  matter  of  the  probate  of  the  will  of  Charlotte  A. 

Pepoon,  deceased. 

Code  Oiv.  Pro.,  g  2668  restricts  the  Surrogate's  power  to  appoint  a  tem- 
porary administrator  of  a  decedent's  estate  to  cases  where  delay  necos- 
sarily  occurs  in  granting  letters  testamentary  or  of  general  adininiBtra- 
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tion,  being  in  this  respect  narrower  than  L.  1870,  eh.  359,  §  18,  which 
gave  the  court  in  New  York  county  power  "in  coses  where  contest  is 
made  ....  to  the  probate  of  any  will  relating  to  real  estate, ''  to 
appoint  a  receiver  thereof,  pending  such  contest. 

A  Surrogate's  court  has  no  power  to  determine,  upon  the  admission  to  pro- 
bate of  a  will  of  realty,  the  question  of  ownership  or  even  of  right 
of  possession  in  the  rents  and  profits  of  the  property  devised,  as  between 
the  devisees  and  the  heirs  at  law. 

Decedent's  alleged  will  contained  no  disposition  except  a  devise  of  real 
property,  and  named  no  executor.  Pending  a  contest  over  its  probate, 
and  »ifter  September  1st,  1880,  an  order  was  made  by  the  Surrogate's 
court  of  New  York  county,  on  consent  of  all  parties,  authorizing  a 
trust  company  to  collect  the  rents  of  the  devised  premises.  During 
the  pendency  of  an  appeal  to  the  Court  of  Appeals  from  a  judgment  of 
the  Supreme  Court  affirming  a  decree  admitting  the  will  to  probate,  the 
alleged  devisee  petitioned  the  Surrogate's  court  for  an  order  directing 
said  trust  company  to  pay  over  to  herself  the  rents  collected  by  it — 
Hdd, 

1.  That  the  original  order,  authorizing  the  collection  of  the  rents,  was  void. 

there  being  no  possibility  of  the  delay,  specified  in  the  statute  as  the 
necessary  condition  of  its  issuance. 

2.  That,  though  the  court  might  vacate  its  void  order,  it  had  no  power, 

under  any  provision  of  the  statute  book,  to  supplement  such  vaca- 
tion by  granting  the  petition,  and  that  the  prayer  thereof  must  be  de- 
nied. 


Application  by  Margaret  A.  Tooker,  a  devisee  under 
decedent's  will,  for  an  order  directing  the  Union  Trust 
Company  to  account  for  and  pay  to  petitioner  rents  of 
real  property  belonging  to  decedent's  estate,  collected  by 
it;  opposed  by  Marshall  Bell,  an  heir  at  law  of  decedent, 
contestant.     The  facts  appear  sufficiently  in  the  opinion. 

Miller  &  Peckhah,  for  peUtkmer, 
Mabshall  Bell,  in  person. 

The  surrogate. — A  paper  purporting  to  be  the  last 
will  of  the  decedent  was  propounded  in  this  court  in 
1880.  The  respondent,  who  is  one  of  her  heirs  at  law, 
opposed  its  admission  to  probate.    It  purports  to  devise 
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to  the  petitioner  in  this  proceeding  certain  i^eal  estate  in 
New  York  city,  but  contains  no  other  disposition  of 
either  real  or  personal  property  and  names  no  executor. 
During  the  pendency  of  the  controversy  over  the  pro- 
bate, the  Surrogate,  with  the  consent  of  all  the  parties, 
made  an  order  authorizing  the  Union  Trust  Company  to 
collect  and  receive,  as  they  became  due,  the  rents  of  the 
premises  whereof  this  petitioner  claimed  to  be  the  dev- 
isee. 

On  the  2Sth  of  July,  1S81,  a  decree  was  entered  admit- 
ting the  alleged  will  to  probate,  and  the  same  was  subse- 
quently affirmed  by  the  Supreme  Court.  An  appeal  was 
thereupon  taken  to  the  court  of  last  resort,  where  pro- 
ceedings are  still  pending.  By  her  present  application, 
the  petitioner  applies  for  an  order  directing  the  Union 
Trust  Company  to  account  for  all  the  rents  which  it  has 
collected,  and  to  pay  over  the  same  to  hereelf  as  the  per- 
son lawfully  entitled  thereto. 

It  is  claimed  that  the  order  of  my  predecessor,  where- 
by the  Union  Trust  Company  received  its  appointment 
as  receiver,  was  coram  non  jiidice  and  void.  That  order 
seems  to  have  been  based  upon  a  mistaken  interpretation 
of  the  statute  wlych  was  supposed  to  justify  its  issuance. 
The  parties  and  the  court  must  either  have  overlooked 
the  fact  that  the  13th  section  of  chapter  359  of  the  Laws 
of  1870  was  repealed  at  the  time  the  Code  was  adopted, 
or  they  nmst  have  assumed  that  sections  2668  and  2676 
of  the  Code  itself  gave  a  new  lease  of  Ufe  to  that  which 
such  repeal  had  extinguished. 

Now,  upon  careful  comparison,  the  two  provisions, 
though  probably  intended  to  be  co-extensive  (as  Mr. 
Throop  indeed  asserts  in  one  of  his  notes),  are  found  to 


NEW  YORK  COUNTS,  JULY,  1882.  66 

TOOKBR  Y.  BELL. 

differ  in  an  essential  particular.  Section  13  declares  that 
"in  cases  where  contest  is  made  ....  to  the  probate 
of  any  will  relating  to  real  estate,  the  Surrogate  shall  have 
j)ower  to  appoint  some  suitable  person  as  receiver  of  such 
real  estate  pending  the  contest." 

It  will  be  seen  that,  while  this  statute  was  in  force,  the 
mere  existence  of  the  contest  justified,  of  itself,  the  ap- 
pointment of  a  receiver.  Section  2675  provides  that 
*  'where  a  temporary  administrator  is  appointed  in  conse- 
quence of  a  contest  respecting  a  will  of  real  property,  the 
order  appointing  him  may  confer  upon  him  authority 
.  .  .  to  receive  the  rents  and  profits  thereof."  This 
section  contains  no  grant  of  authoi  ity  to  appoint  a  tem- 
porary administrator,  but  simply  prescribes  certain  of 
his  powers  and  duties  when  he  shall  have  received  his 
letters. 

The  circumstances  under  which  such  letters  may  be 
granted  are  fully  set  forth  in  section  2668.  They  can  is- 
sue where  such  a  course  is  necessary  for  the  protection  of 
the  property  of  one  who  has  disappeared  under  certain 
specified  circumstances.  With  this  exception,  they  are 
only  allowable  *'  where  delay  necessarily  occurs  in  the 
granting  of  letters  testamentary  or  lejtters  of  adminis- 
tration." It  is  clear  that  the  jurisdiction  thus  accorded 
is  not  enlarged  in  the  least  by  section  2675,  which  simi)ly 
establishes  a  mode  of  exercising  authority,  of  which  it 
does  not  pretend  to  be  the  source. 

In  the  present  case,  the  decedent  died  intestate,  as  to  all 
her  estate  except  the  real  property  devised  by  the  will. 
The  controversy  over  the  probate  of  that  instniment  did 
not,  and,  in  the  nature  of  things,  could  not,  occasion  de- 
lay in  the  granting  of  letters  of  administration.    No  let- 
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ters  testamentary  can  ever  issue.  The  will  names  no  ex- 
ecutor, and,  as  it  contains  simply  an  absolute  devise  of 
real  estate,  will  never  need  an  administrator.  The  order, 
therefore,  which  empowered  the  Union  Trust  Company 
*' to- collect  and  receive  the  rents"  of  the  property  in 
question  was  unauthorized  and  void. 

That  the  court  which  issued  it  may  lawfully  set  it 
aside  is  not  open  to  dispute  (Vreedenburgh  v.  Calf ,  9  Paige^ 
l^S;  Sipperly  v.  Baucus,  i?^  N.  F.,  i6;  Seaman  v.  White- 
head, 78  N.  Y,,  308).  But  have  I  authority  to  supple- 
ment the  vacation  of  that  order  by  requiring  the  Union 
Trust  Company  to  pay  to  the  petitioner  the  moneys  which 
it  has  thus  far  collected  ? 

This  court  has  only  such  jurisdiction  as  the  Legislature 
has  expressly  confen*ed.  In  the  absence  of  any  statu- 
tory authority  it  will  scarcely  be  claimed  that  the  Surro- 
gate, at  the  time  he  appointed  the  receiver,  could  have 
lawfully  directed  the  rents  in  question  to  be  paid  directly 
to  the  devisee,  or  that  he  received  such  accession  of  juris- 
diction by  the  mere  issuance  of  a  void  order  that  he 
could  do  thereafter  what  he  could  not  have  done  there- 
tofore. 

To  grant  the  prayer  of  this  petition  would  involve  an 
assertion  that  this  court  is  empowered  to  determine,  upon 
the  admission  to  probate  of  a  will  of  realty,  the  question 
of  ownership  or  at  least  of  right  of  possession  in  the 
rents  and  profits  of  the  property  devised,  as  between  the 
devisees  and  the  heirs-at-law.  No  such  authority  can  be 
spelled  out  of  any  provision  of  the  statute  book  to  which 
my  attention  has  been  called,  and  so,  without  passing 
upon  the  question  whether  the  appeal  from  the  decree 
admitting  the  will  to  probate  is  or  is  not  effectual  of  it- 
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self  to  stay  such  action  as  is  here  invoked^  I  deny  the 
petitioner's  application. 
Ordered  accordingly. 


New   York  County.— Hon.  D.    G.  ROLLINS,  Surro- 
gate.—July,  1882. 

Bbittin  V.  Phillips. 

In  the  matter  of  the  estate  of  Benjamin  L.  Brittin, 

deceased. 

Testator,  by  his  will,  gave  to  P.  one  fourth  of  his  residuary  estate,  and  a 
like  share  in  certain  real  property,  "to  have  and  to  hold  the  same  to 
and  for  his  own  use,  benefit  and  behoof  forever,  subject,  however,  to 
and  charged  with  the  payment  by  him  out  of  the  same/*  so  soon  as  prac- 
ticable, and  within  two  year's  after  testator's  death,  of  specified  sums 
of  money  to  certain  persons  mentioned.  The  two  years  having  ex- 
pired and  P.  having  died  before  payment,  upon  an  accounting  of 
testator's  executors,  on  which  the  sub-legatees  demanded,  and  P.'s  ad- 
ministratrix resisted,  payment  of  those  sums  to  them, 

EM,  that  the  testator^s  disposition  was  a  bequest  to  P.,  burdened  with  sub- 
legacies  in  the  nature  of  a  condition  subsequent;  that  the  executors' 
duty  would  be  discharged  by  payment  to  the  primary  legatee;  and  that 
the  surrogate's  power  was  limited  to  enforcing  the  performance  of  that 
duly. 

A  surrogate's  court  is  not  a  court  of  equity,  and  has  only  such  stinted 
authority  as  has  been  conferred  upon  it  by  statute.  The  limitation  of 
its  jurisdiction,  under  Code  Civ.  Pro.,  §  2472,  with  respect  to  enforcing 
**the  payment  of  debts  and  legacies,''— declared. 

DeWitt  V.  bchoonmaker,  2  Johns.,  244 — compared-  Wheeler  v.  Lester,  1 
Bradf,,  213 — distinguished. 

This  was  a  hearing  of  exceptions  filed  by  Helen  and 
William  M.  B.  Brittin,  sub-legatees  under  decedent's  will, 
to  referee's  report  on  the  accounting  of  William  A.  Sale 
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and  Aaron  G.  Byram,  the  executors.    The  facts  appear 
sufficiently  in  the  opmion. 

N.  &  M.  NiLES,  fcT  exceptanti. 

E.  C.  DKLAYAKffor  Ellen  E,  Phillips,  adtninutratriec. 

Man  &  Paiisons,  for  exeeuton. 

The  Surrogate.— By  the  will  of  the  testator,  one  fourth 
of  his  residuary  estate  was  given  to  one  Theodore  C. 
Phillips,  as  was  also  a  like  share  in  certain  real  property, 
"  to  have  and  to  hold  the  same  to  and  for  his  own  use, 
benefit  and  behoof  forever,  subject,  however,  to  and 
charged  with  the  payment  by  him  out  of  the  same,^^  and 
so  soon  as  practicable,  and  within  two  years  after  the 
death  of  the  testator,  of  certain  sums  of  money  to  divers 
persons,  among  whom  are  the  present  claimants.  Phillips 
died  in  1874,  and  his  wife,  as  his  administratrix,  repre- 
sents his  interest  in  the  personalty  now  ready  for  dis- 
tribution. 

The  executors'  accounts  have  been  submitted  to  a  ref- 
eree whose  report  is  on  file.  Two  of  the  sub-legatees,  to 
whom  Mr.  Phillips  was  directed  by  the  will  to  pay  certain 
moneys,  have  filed  exceptions  to  this  report,  insisting 
that  it  is  erroneous  because  it  contains  no  finding  as  to 
the  rate  of  interest  which  they  should  be  allowed  on  their 
legacies,  or  as  to  the  period  for  which  such  interest  should 
be  computed,  or  indeed  as  to  whether  they  are  entitled  to 
interest  at  all. 

The  administratrix  of  Mr.  Phillips  not  only  opposes 
the  allowance  of  any  interest,  but  insists  that  such  decree 
of  distribution  as  may  be  entered  upon  the  referee's  re- 
port ought  not  to  direct  the  payment  of  any  sum  what- 
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ever  by  the  executors  to  any  of  these  sub-legatees.  As 
the  will  enjoins  upon  Phillips  the  payment  of  the  except- 
ant's claims  within  two  years  from  the  death  of  the  tes- 
tator, and  as  those  two  years  have  long  since  elapsed,  this 
court,  if  it  possessed  general  equity  powers,  might  per- 
haps protect  the  interests  of  these  sub  legatees  by  requir- 
ing the  executors  to  retain  for  their  use  that  portion  of 
the  share  applicable  to  the  discharge  of  the  PhiUips 
legacy,  to  which  they  are  entitled  under  the  will.  And 
especially  might  such  a  course  be  pursued,  if  it  appeared 
(as  it  does  not  appear  in  the  present  case),  that  there  were 
grounds  for  distrusting  the  solvency  or  integrity  of  the 
principal  legatee  or  his  representative  (De  Witt  v.  Schoon- 
maker,  Q  Johns. ,  ^H)-  This  court,  however,  has  only  such 
stinted  authority  as  the  statutes  have  conferred,  and  it 
seems  to  me  that  the  question,  whether  it  has  power  to 
order  the  executors  to  make  direct  payment  to  the  sub- 
legatees,  differs  in  no  wise  from  the  question  whether  the 
executors,  in  the  absence  of  such  an  order,  are  bound  by 
the  terms  of  the  will  to  make  distribution  in  such  fashion. 
It  will  be  noticed  that  the  testator  makes  no  direct  be- 
quest to  these  claimants.  He  does  not  provide  that  their 
legacies  shall  be  made  payable  primaiily,  or,  indeed,  at 
all,  out  of  the  general  personalty.  It  was  his  evident 
intention  that  the  provision  made  for  Mr.  Phillips  should 
be  the  exclusive  source  from  which  these  sub-bequests 
should  be  satisfied.  He  thereby  exonerated  the  rest  of 
the  estate  from  liabihty  to  discharge  them  (Salisbury  v. 
Morss,  7  Lans.,  369;  66  N.  F.,  676;  Taylor  v.  Dodd,  68 
N,  F.,  336). 

The  provision  in  favor  of  Phillips  was  concededly  ac- 
cepted  by  him,  and  the  bequests  to  these  claimants  and 
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others  similarly  situated,  were,  and  continue  to  remain, 
a  charge  upon  the  estate  which  he  acquired.  And  be- 
sides, he  became  by  such  acceptance  personally  liable  for 
the  payment  of  such  bequests,  and  that  liability  can  now 
be  enforced  by  action  against  his  representatives  (Dodge 
V.  Manning,  1  N.  Y.,  298;  Kelsey  v.  Western,  ^  N.  F., 
600;  Larkin  v.  Mann,  63  Barb.,  S67;  Salisbury  v.  Morss, 
7  Lans.y  359;  Gridley  v.  Gridley,  ^^  N.  Y.,  135;  Brown  v. 
Knapp,  79  N.  Y.,  IJtS).  A  fund  appHcable  to  the  payment 
of  Phillips'  share  in  the  testator's  estate,  and  more  than 
sufficient  to  discharge  the  sub-legacies,  is  now  in  the 
hands  of  the  executors.  But  are  they  at  liberty  to  make 
any  disposition  of  such  fund,  except  to  pay  it  in  toto  to 
Phillips'  representatives? 

The  testator's  provision  for  these  claimants  is  doubtless 
of  a  legatory  character  (Wheeler  v.  Lester,  1  Bradf.y  213; 
Orton  V.  Orton,  3  Keyes,  438);  and  by  section  2472  of  the 
Code  of  Civil  Procedure  the  Surrogate  is  invested  with  au- 
thority to  *'  enforce  the  payment  of  debts  and  legacies." 
This  jurisdiction,  however,  is  not  without  its  limitations. 
The  Court  of  Appeals  has  held,  for  example,  that,  in  the 
case  of  a  bequest  charged  on  real  estate,  the  Surrogate  is 
powerless  to  afford  relief  to  a  legatee  (Bevan  v.  Cooper, 
72  N.  Y. ,  317).  To  ascertain  whether,  in  any  particular 
case,  such  jurisdiction  exists,  it  is  necessary  to  consider  the 
nature  of  the  legatory  disposition  and  the  apparent  in- 
tention of  the  testator  respecting  it;  whether  the  will 
devolves  upon  the  executor  the  duty  of  discharging  the 
gift  directly,  or  whether  that  charge  is  imposed  on  some 
third  person.  It  seems  to  me  that,  where  neither  the  vest- 
ing nor  the  right  of  possession  of  a  bequest  depends  upon 
the  fulfillment  of  a  condition  precedent,   but  where  its 
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beneficiary  by  condition  subsequent  is  required  to  make 
some  provision  for  another,  the  Surrogate's  court  is  not 
a  tribunal  in  which  that  other's  rights  can  be  enforced. 
And  it  does  not  matter  whether  such  provision  is  to  be 
made  by  such  beneficiary  out  of  the  interest  acquired 
under  the  will,  or  whether  the  will  is  silent  on  the 
subject. 

The  duty  of  the  executor  in  either  case  is  discharged 
when  he  has  made  payment  to  the  primary  legatee,  and 
the  power  of  the  Surrogate  is  limited  to  enforcing  the 
performance  of  that  duty.  By  the  express  terms  of  the 
will,  the  legacies  of  these  exceptants  are  made  payable  by 
the  immediate  beneficiary  out  of  his  own  interest  in  the 
estate.  Upon  his  accepting  that  bequest,  he  became  ab- 
solutely entitled  to  the  property  burdened  with  the  sub- 
legacies.  Indeed,  the  will  made  his  possession  of  such 
property  essential  for  enabling  him  to  comply  with  its 
directions,  and  thus  precluded  the  notion  that  any  pre- 
cedent condition  was  annexed  to  the  bequest. 

I  hold,  therefore,  that  the  executors  are  solely  respon- 
sible to  the  representative  of  the  primary  beneficiary  for 
the  funds  in  their  hands  applicable  to  the  discharge  of  his 
claim,  and  that  payment  to  the  administratrix  will  release 
them  from  further  liability  in  the  premises  (Cooper  v. 
Thornton,  S  Bravm  Oh.,  5^  188;  DeWitt  v.  Schoonmaker, 
2  Johns.,  2U). 

The  facts  of  the  case  last  cited  were  very  similar  to 
those  which  are  here  disclosed.  The  property  was  given 
to  a  residuary  legatee,  subject  to  a  certain  sub-legacy 
which  he  was  directed  to  pay  within  one  year  after  the 
death  of  the  testator's  widow,  and  the  consequent  ex- 
tinguishment of  a  life  interest  which  was  granted  her  by 
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the  will.  The  sub-legatee  brought  an  action  against  the 
executors  for  his  legacy  and  was  non-suited.  Said  Judge 
Tompkins,  pronouncing  the  opinion  of  the  court:  *'Upc»n 
her  (the  widow's)  death,  it  was  clearly  the  duty  of  the 
execfutors  to  pay  over  and  deliver  the  personal  estate  to 
the  residuary  legatee.  Indeed,  he  had  a  right  to  require 
this  of  them  for  the  express  purpose  of  enabUng  him  to 
pay  this  legacy  which  was  charged  upon  the  estate  be- 
queathed and  devised  to  higi." 

The  decision  of  Surrogate  Bradford,  in  Wheeler  v.  Les- 
ter {1  Bradf.,  213),  may  seem  at  first  to  be  in  conflict  with 
these  views;  but  careful  comparison  between  that  case 
and  the  present  will  show,  I  think,  that  such  is  not  the 
fact. 

In  Wheeler  v.  Lester,  a  bequest  was  given  to  A. ,  bur- 
dened with  what  the  testator  styled  * 'certain  conditions 
and  regulations,"  one  of  which  was  that  the  beneficiary 
**give  to  J.  the  sum  of  one  thousand  five  hundred  dollars." 
A.'s  right  to  the  possession  of  his  own  legacy  was  held, 

• 

under  all  the  circumstances,  to  be  dependent  upon  his 
first  making  payment  of  the  subsidiary  bequest  to  J. 
-And  the  Surrogate  deemed  it  the  duty  of  the  executor, 
who  was  himself  the  primary  legatee^  to  discharge  the 
sub-legacy  before  claiming  his  own  interest  under  the 
will.  There  is  nothing  in  this  decision  which  impairs  the 
authority  of  DeWitt  v.  Schoonmaker. 

A  decree  may  be  entered,  directing  the  executor  to  pay 
over  to  the  administratrix  of  Theodore  C.  Phillips  the 
full  amount  of  his  share,  subject  to  and  charged  with  the 
payment,  out  of  the  same,  of  the  sums  bequeathed  to 
these  claimants  and  to  others  in  the  same  category. 
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New  York  County.— Hon.  D.  Q.  EOLUNS,  Surro- 
gate.— July,  1882. 

Stapler  v.  Hoffman. 

In  the  matter  of  the  estate  of  Catharine  Kolb,  deceased. 

The  widow  of  a  son  of  decedent's  husband,  by  a  former  wife,  has  no  stand- 
ing in  coart  to  petition  for  the  revocation  of  letters  granted  upon  de- 
cedent's will. 

It  mems,  that  a  creditor  of  a  decedent  cannot,  as  such,  make  himself  a  party 
to  a  contest  over  the  probate  of  his  will  (Code  Civ.  Pro.,  §  2514,  subd. 
11 ;  §  2617). 

The  passing  upon  the  sufficiency  of  evidence  in  support  of  an  alleged  will 
is  a  purely  judicial  act,  which  the  court  cannot  delegate  to  any  person. 

A  party  who  has  successfully  taken  steps  to  obtain  letters  on  a  will,  before 
procuring  a  decree  admitting  it  to  probate,  is  not  entitled  to  the  entry 
of  such  a  decree,  nunc  pro  tunc,  since  he  cannot  comply  with  the  rule 
requiring  an  applicant  in  such  a  case  to  show  that  the  omission  to  enter 
was  due  not  to  his  own  carelessness  or  misapprehension,  but  to  some 
act  or  omission  of  the  court. 

Petitiox  by  Henry  B.  B.  Stapler,  in  behalf  of  the  widow 
of  Jacob  Kolb,  for  the  revocation  of  letters  of  administra- 
tion, with  the  will  of  decedent  annexed,  issued  to  Nicholas 
Hoffman,  legatee  thereunder. 

8tafl£B  &  Wood,  for  petitioner, 
Michael  C.  Gross,  for  y.  Ebffman, 

The  Surrogate. — The  decedent  was  the  second  wife 
of  Peter  Kolb  and  survived  him.  By  his  first  wife,  Peter 
had  a  son  Jacob,  now  deceased,  to  whom,  by  his  will,  he 
gave  <*^rtain  real  estate,  after  the  termination  of  a  life  in- 
terest which  he  devised  to  this  decedent.    A  paper,  pur- 
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porting  to  be  the  will  of  Catharine,  was  offered  for  probate 
in  this  court  in  November  last.  The  subscribing  wit- 
nesses to  this  instrument  were  examined  by  one  of  the 
clerks  in  the  Surrogate's  office,  and  blank  forms,  such  as 
are  ordinarily  used  when  there  is  no  contest  over  the  pro- 
bate of  a  will,  were  duly  filled  up,  in  accordance  with  the 
statements  made  by  such  witnesses.  After  this  had  been 
done,  the  attorney  for  one  Nicholas  Hoffman,  claiming 
to  be  the  decedent's  sole  legatee,  applied  to  another  clerk 
for  letters  of  administration  with  the  will  annexed,  being 
assured  that,  as  the  proofs  of  the  will  seemed  abundant, 
and  as  no  objections  thereto  had  been  interposed,  a  decree 
admitting  the  same  to  probate  would  be  straightway  en- 
tered in  due  course  of  business.  The  letters  were  pre- 
pared in  proper  form,  were  signed  by  the  late  Surrogate, 
and  were  issued  to  the  applicant.  But  the  instrument 
propounded  as  the  will  has  never  been  admitted  to  pro- 
bate. It  appears  that,  after  its  subscribing  witnesses  had 
been  examined,  notice  of  an  intention  to  contest  its  val- 
idity was  sent  to  the  Surrogate's  office,  and  a  memoran- 
dum of  that  fact  was  made  upon  the  papers.  The  depo- 
sitions of  the  witnesses  do  not  purport  to  be  sworn  to, 
though  it  is  alleged,  and  is  not  disputed,  that  oaths  were 
in  fact  administered  by  the  assistant  of  the  Surrogate 
who  customarily  attends  to  that  duty.  Neither  the  ad- 
ministrator nor  his  counsel  were  advised  of  the  fact  that 
no  decree  had  been  entered  admitting  the  will  to  probate, 
or  that  any  person  intended  to  contest  its  validity  until 
June  last,  when  the  present  Surrogate  ordered  the  holder 
of  the  letters  to  show  cause  why  the  same  should  not  be 
revoked.  This  order  was  issued  upon  the  petition  of  the 
widow  of  Jacob,  who  seems  to  claim,  as  such,  an  interest 
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in  the  estate,  though  neither  she  nor  her  husband  were 
of  kin  to  the  decedent  in  any  degree.  It  is  evident  that 
she  has  no  standing  in  coui't  to  contest  either  the  will  or 
the  grant  of  letters.  It  was  not  necessary  to  cite  her 
upon  the  petition  for  probate  (Code,  §  2615),  and  she 
is  not  included  among  those  who,  though  not  d  ted,  may 
make  themselves  parties  (Code,  §  2617).  Her  petition 
must  therefore  be  dismissed. 

In  behalf  of  Hoffman,  who  holds  letters  of  adminis- 
tration, I  am  asked  to  enter  a  decree  nunc  pro  tunc,  ad- 
mitting the  alleged  will  to  probate.  If  the  facts  other- 
wise justified  me  in  so  doing,  I  should  not  be  deterred  by 
the  objections  which  have  been  interposed  by  Henry 
Jacobi,  who  claims  to  be  a  creditor  of  decedent.  A 
creditor  cannot  as  such  make  himself  a  party  to  a  contest 
over  the  probate  of  a  will  (Menzdes  v.  Pulbrook,  ^  CurteiSy 
84S;  Elme  v.  DaCosta,  1  PhiL^  173;  Dabbs  v.  Chisman, 
1  Phil,  166;  Taff  v.  Hosmer,  U  Mich.,  2^9).  Besides,  it 
is  expressly  provided  by  section  2514,  subdivision  11  of 
the  Code,  that  the  expression  ''  person  interested,"  where 
it  is  used  in  connection  with  an  estate  or  fund,  does  not 
include  creditors.  And  it  is  only  "peraons  interested," 
who  can  become  parties  (Code,  §  2617).  But,  even  in 
the  absence  of  any  opposition  on  the  part  of  a  lawful  con- 
testant, I  cannot  grant  this  motion.  There  are  well 
known  limitations  upon  the  authority  of  a  court  to  enter 
a  judgment  nunc  pro  tunc.  The  party  who  asks  it,  in  a 
case  like  the  present,  must  show  that  he  was  absolutely 
entitled  to  its  entry  at  the  earlier  date,  and  that  the  delay 
in  entering  it  has  been  due,  not  to  his  own  negligence, 
carelessness  or  misapprehension,  but  to  some  act  or  omis- 
sion of  the  court  (Fishmonger's  Co.  v.  Robertson,  3  Com. 

Vol  I.— 5 
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Benchy  970;  Freeman  v.  Tranah,  1^  Com,  Bench,  406; 
Evans  v.  Rees,  J2  AdoL  &  Ellis,  176;  Gray  v.  Brignar- 
dello,  1  Wall.,  627),  Such  is  not  the  case  here.  At  the 
time  when  an  application  was  made  tor  the  preparation 
of  letters  of  administration,  no  decree  had  been  signed 
admitting  the  will  to  probate.  And  the  Surrogate,  until 
such  decree  was  signed,  had  of  course  no  authority  to 
issue  letters.  The  passing  upon  the  sufficiency  of  evi- 
dence in  support  of  an  alleged  will  is  a  purely  judicial 
act,  which  cannot  be  delegated  by  the  court  to  any  other 
person.  Neither  the  applicant  for  letters  nor  his  counsel 
was  justified  in  assuming,  in  advance,  the  determination 
which  the  court  would  make  in  the  premises.  And  no 
steps  should  have  been  taken  to  procure  the  letters  until 
such  determination  was  had.  It  does  not  appear  that  the 
depositions,  which  attest  the  due  execution  of  the  paper 
offered  as  a  will,  were  even  seen  by  the  late  Surrogate. 
And  if  they  were,  it  is  not  to  be  presumed  that,  in  the 
absence  of  jurats,  he  regarded  them  as  satisfactory  evi- 
dence to  support  a  decree.  If  the  alleged  will  were  to- 
day, for  the  first  time,  offered  for  probate,  these  deposi- 
tions would  not,  in  their  present  condition,  warrant  my 
giving  it  admission.  While  I  might  feel  justified  in 
allowing  the  oflBcer  who  administered  the  oaths  to  affix 
his  jurat,  the  practical  situation  would  remain  unchanged. 
I  cannot  hold  that,  with  these  papers  before  him,  even  in 
their  corrected  form,  the  Surrogate  would  in*  November 
last  have  granted  probate  to  this  will,  or  that  he  ought  to 
have  done  so.  The  motion  to  enter  a  decree  nunc  pro 
tunc  is,  therefore,  denied. 

The  proofs  should  be  again  presented  to  the  Surrogate, 
and  if  the  instrument  here,  propounded  is  decreed  to  be 
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the  last  will  of  decedent,  new  letters  can  be  applied  for,  in 
behalf  of  the  present  administrator,  whose  claim  thereto 
is  declared  by  section  2643  of  the  Code  to  be  paramount 
to  that  of  any  other  person. 
Ordered  accordingly. 


Nbw  Tobk  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—July,  1882. 

FoRSTER  V.  Kane. 

In  the  matter  of  the  probate  of  the  wiU  of  John  J.  A. 

Bristed,  deceased. 

The  value  of  the  professional  services  rendered  ,by  counsel  to  the  special 
guardian  of  an  infant,  opposing  the  probate  of  a  will,  does  not  furnish 
the  correct  standard  for  tlie  allowance  of  contestant's  costs. 

€Hiice  8epteml>cr  Ist,  1880.  the  sole  source  of  the  authority  of  a  Surro- 
gate's court  to  allow  compensation  to  special  guardians  in  probate  pro- 
ceedings has  been  the  Code  of  Civil  Procedure. 

Where  probate  is  opposed  in  behalf  of  an  infant,  and  granted,  his 
special  guardian  is  an  "unsuccessful  contestant  of  the  will,"  within  the 
meaning  of  section  2558  of  that  act;  and  2561  prescribes  the  narrow 
limits  within  which  the  court  may  exercise  its  discretion  as  to  the 
amount  to  be  awarded — vie. :  not  exceeding  seventy  dollars,  and  ten  dol- 
lars per  day,  in  addition,  for  all  the  days  less  two,  necessarily  occupied 
in  the  trial. 

Application  by  Frederick  P.  Forster,  the  special 
guardian  of  Charles  H.  M.  Bristed,  an  infant,  contesting 
the  probate  of  decedent's  will,  for  compensation  out  of 
the  estate;  opposed  by  Edith  Kane,  legatee.  The  facts 
appear  sufficiently  in  the  opinion. 


it 
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George  H.  Forster,  for  special  guardicm, 
Stearns  &  Curtis,  for  Edith  Kane, 

The  Surrogate. --The  will  of  the  testator  was  pro- 
pounded before  September  1,  1880,  when  the  provisions 
of  the  present  Code  of  Civil  Procedure  became  effective. 
Its  admission  to  probate  was  resisted  in  behalf  of  the  in- 
fant half-brother  of  decedent,  who  was  his  only  heir- 
at-law  and  next  of  kin.  The  contest  terminated  in  favor 
of  the  proponents,  and  a  decree  was  entered  accordingly, 
which  reserved  for  future  determination  the  settlement 
of  costs  and  allowances. 

The  special  guardian  of  the  contestant  has  applied  to 
the  Surrogate  for  compensation  out  of  the  estate,  and  has 
suggested  the  granting  of  a  certain  allowance,  which, 
according  to  the  affidavits  accompanying  his  application, 
is  commensurate  with  the  value  of  his  own  services  and 
those  of  his  counsel.  In  the  view,  however,  which  I  feel 
compelled  to  take  of  a  legal  question  here  involved,  the 
value  of  the  professional  assistance  rendered  to  the  con- 
testant does  not  furnish  the  correct  standard  for  the  ad- 
justment of  costs  and  allowances. 

In  a  case  which  was  recently  decided,  I  had  occasion  to 
inquire  what  laws  are  now  in  force  for  the  taxation  of 
costs,  in  proceedings  which  were  commenced  in  this  court 
before  September  1,  1880,  and  which  have  been  finished 
since  that  date.  I  reached  the  conclusion  that  the  pro- 
visions of  the  present  Code  of  Civil  Procedure  are  ap- 
plicable under  all  circumstances  (Matter  of  Sexton, 
antCy  3). 

It  has  been  urged  by  contestant's  counsel,  in  the  present 
case,  that  the  Surrogate's  authority  to  allow  compensation 
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to  special  guardians  previously  to  the  date  when  the  Code 
went  into  effect,  was  quite  independent  of  those  pro- 
visions of  the  Revised  Statutes,  and  of  the  act  of  1870, 
which  were  abrogated  by  the  repeahng  act  of  1880, 
and  which  had,  theretofore,  admittedly  been  the  sole 
sources  of  the  power  of  this  court  to  grant  costs  and 
allowances  to  parties  and  their  counsel.  It  has  been 
insisted,  indeed,  that  the  statutes  have  never  made 
express  provision  for  the  compensation  of  a  special 
guardian,  but  that  this  court  has,  nevertheless,  been 
vested  with  authority  to  recompense  such  an  officer  out 
of  the  funds  of  the  estate  with  which  he  has  been  con- 
nected. 

Whatever  may  have  been  the  generad  jurisdiction  of 
the  Surrogate  in  this  regard,  or  whatever  it  may  now  l)e, 
under  circumstances  differing  from  those  which  surround 
the  present  case,  it  seems  to  me  that  the  right  to  allow 
compensation  to  special  guardians,  in  such  a  proceeding  as 
the  one  in  which  the  services  were  here  rendered,  has 
been,  since  September  1,  1880,  solely  derived  from  the 
Code  of  Civil  Procedure,  and  that  sections  2558  and  2561 
prescribe  the  narrow  Umits  within  which  he  is  at  hberty 
to  exercise  his  discretion.  By  the  third  subdivision  of 
the  former  section,  it  is  provided  that  **whena  decree  is 
made  upon  a  contested  appUcation  for  probate  of  a  will, 
costs,  payable  out  of  the  estate  or  otherwise,  shall  not  be 
awarded  to  an  unsuccessful  contestant  of  the  will,  unless 
he  is  a  special  guardian  for  an  infant. ^^  The  reason  for 
the  adoption  of  this  provision  is  apparent  on  its  face. 
The  authority,  wherewith  this  court  was  vested  by  the 
act  of  1870,  of  awarding  fees  to  coimsel  whether  success- 
ful or  unsuccessful,  was  an  enormous  incentive  to  reck- 
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less  litigation.  It  was  to  prevent  this  mischief  that  the 
legislature  adopted  the  present  rule,  which  forbids  any 
allowance  whatever  to  any  party  fruitlessly  opposing  the 
probate  of  a  will,  except  the  special  guardian  of  an  in- 
fant. Now,  in  whatever  light  a  special  guardian  may 
under  other  circumstances  be  r^arded,  it  seems  to  me 
that,  within  the  meaning  of  this  section,  and  in  his  rela- 
tion to  this  proceeding,  that  oflScer  must  be  regarded  as  an 
unsuccessful  party  to  the  contest  over  the  probate  of  this 
will.  As  such  party,  he  is  entitled  to  those  costs,  and  to 
those  only,  which  this  court  is,  by  Section  2561,  au- 
thorized in  its  discretion  to  allow.  The  amount  cannot 
exceed  seventy  dollars,  and  ten  dollars  per  day,  in  addition, 
for  all  the  days,  less  two,  necessarily  occupied  in  the 
trial. 

I  fuUv  realize  that  the  maximum  sum  which  can  thus 
be  awarded  is  but  sorry  recompense  to  counsel  on  either 
side  for  the  skill,  learning  and  industry  with  which  this 
contest  has  been  conducted.  I  regret  that  the  statute 
constrains  rae  within  such  narrow  Umits.  But  I  cannot 
interpret  the  provisions  of  the  Code  as  permitting  me  to 
reward  the  efforts  of  an  unsuccessful  suitor  with  a  liber- 
ality which  they  unequivocally  forbid  my  extending  to 
the  successful  party  in  the  very  same  proceeding. 

It  is  purely  a  question  of  law  whether  the  correct  basis 
has  been  chosen  for  the  taxation  of  these  costs,  and  I  pur- 
posely refrain  from  intimating  what  sum  would  be  al- 
lowed in  the  exercise  of  a  wider  discretion,  that  the 
special  guardian  may  be  unembarrassed  in  submitting 
the  matter,  should  he  desire  to  do  so,  to  the  judgment  of 
an  appellate  tribunal. 

Ordered  accordingly. 
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NbwYork   County.— Hon.  D.  G.  ROLLINS,  Surro- 

GATE.— July,  1882. 

MoYER  V.  Weil. 

In  the  matter  of  the  estate  of  Fsux  Heyman,  deceased. 

A  Surrogate's  court  has  no  jurisdiction  of  an  independent  proceeding  in- 
stituted to  compel  payment  of  a  debt  alleged  to  be  owing  to  an  execu- 
tor from  his  decedent's  estate  ;  its  power,  in  such  a  case,  being  solely 
derived  from  Code  Civ.  Pro.,  §  2739,  which  permits  the  representative 
to  prove  Uie  debt  on  a  judicial  settlement  of  his  account — differing  in 
this  respect  from  the  former  statute  (L.  1837,  ch.  460,  §  37),  which  al- 
lowed, also,  a  special  citation  for  that  purpose. 

The  chief  object  of  our  statute  as  to  ancillary  administration  of  estates 
(Code  Civ.  Pro.,  §  2695,  etc.)  is  to  protect  the  cliums  of  creditors  resid- 
ing ill  this  Suite. 

As  to  whether,  in  cases  of  such  administration,  a  Surrogate's  court  of  this 
State  has  jurisdiction  to  pass  upon  or  direct  payment  of  the  claims  of 
foreign  creditors,  or  of  legatees  or  distributees,  quare. 

Petition  of  Michael  Moyer,  ancillary  executor  of  de- 
cedent's will,  for  the  allowance  of  a  claim  of  about  $15,000, 
against  decedent's  estate.  Opposed  by  Sarah  Heyman 
Weil  and  others,  next  of  kin  of  decedent.  The  facts  ap- 
pear suflBciently  in  the  opinion. 

H.  A.  Kingsbury,  and  Sxbrn  &  Mybrs,  for  petitioner. 
BsNNO  LoBWT,  for  Sarah  H,  Weil  and  others^  respondents. 

The  Surrogate.— In  January,  1881,  the  will  of  the 
decedent  was  admitted  to  probate  in  Philadelphia,  Penn- 
sylvania, where  he  died.  This  petitioner  was  named  as 
executor,  and  letters  testamentary  were  issued  to  him 
accordingly.  In  April  of  the  same  year,  he  was  granted 
ancillary  letters  by  this  court.    In  the  present  proceed- 
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ing,  he  alleges  that  he  is  a  creditor  of  decedent's  estate  in 
the  sum  of  $15,000,  and  he  asks  for  the  allowance  of  that 
claim  by  this  tribunal.  The  petitioner  is  a  resident  of 
Philadelphia,  as  was  the  decedent  at  the  time  of  his  death, 
and  it  is  not  disputed  that  the  cause  of  action  in  the  plain- 
tiff's favor  arose,  if  at  all,  in  that  city.  In  one  of  the 
papers  presented  upon  this  motion,  the  total  value  of  the 
estate  is  mentioned,  but  there  is  no  averment  as  to  the 
value  of  the  assets  which  are  within  this  State,  nor  does 
it  appear  what  ratio  such  assets  bear  to  the  entire  prop- 
erty. 

This  application  has  been  opposed  on  various  grounds: 
1.  It  is  claimed  to  be  barred  by  the  Statute  of  Limita- 
tions. In  the  view  which  I  take  of  the  case,  that  objec- 
tion need  not  be  considered.  2.  It  is  insisted  that,  in  such 
a  proceeding  as  has  here  been  instituted,  this  court  has 
no  jurisdiction  to  grant  the  reUef  prayed  for. 

I  am  disposed  to  think  that  this  claim  is  well  founded. 
The  Surrogate's  power  in  the  premises  seems  to  be  solely 
derived  from  section  2739  of  the  Code  of  Civil  Procedure. 
That  section  declares  that  a  debt  from  a  decadent  to  an 
executor  may  be  proved  upon  a  judicial  settlement  of  the 
executor's  account.  There  is  no  statutory  authority  for 
making  such  proof  at  any  other  time,  and  the  decisions 
cited  by  counsel  for  the  executor,  in  support  of  his  conten- 
tion that  the  matter  may  be  determined  in  a  proceeding 
commenced  for  that  very  purpose,  are  not  applicable  to  a 
case  like  this. 

He  refers  to  Barras  v.  Barras  (^  Redf.yS63\  and  Kearney 
V.  McKeon  {85  N.  F.,  137).  These  cases  both  arose  before 
the  adoption  of  the  Code,  and  while  chapter  460  of  the 
Laws  of  1837  was  in  force.    Section  37  of  that  act  (which 
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appears  as  section  44  of  title  3,  chapter  6,  part  2,  Revised 
Statutes,  in  S  Banks,  6th  erf.,  96)  expressly  provided  that 
the  claim  of  an  executor  might  be  proved,  either  on  the  re- 
turn of  a  citation  for  that  purpose,  or  on  final  accounting. 
But  that  act  was  repealed  by  chapter  245  of  the  Laws  of 
1880.  I  am,  therefore,  disposed  to  think  that  this  court 
has  no  jurisdiction  to  entertain  petitioner's  application,  as 
it  is  here  presented. 

Even  if  I  thought  otherwise,  however,  upon  this  ques- 
tion, I  should  feel  bound  to  deny  the  petition. 

The  chief  object  of  the  provision  in  our  statutes  as  to 
ancillary  administration  of  estates  is,  as  it  has  always 
been,  to  preserve  and  protect  the  claims  of  creditors  re- 
siding in  this  State.  Section  2698  of  the  Code  requires 
that  citation  must  issue  to  aU  such  creditors,  before  ancil- 
lary letters  can  be  granted.  And  section  2699  provides 
that  the  penalty  of  the  bond  which  must  be  executed  be- 
fore the  issuance  of  the  letters,  may,  in  the  Surrogate's 
discretion,  be  limited  to  a  sum  sufficient  to  secure  the 
amount  which  seems  to  be  due  to  residents  of  this  State. 
Indeed,  the  only  authority  which  is  expressly  given  to 
the  Surrogate,  to  direct  any  other  disposition  of  funds  in 
the  hands  of  one  holding  letters  ancillary,  than  the  trans- 
mission of  the  same  to  the  State  or  country  where  the 
principal  letters  were  granted,  relates  solely  to  domestic 
creditors.  Section  2701  gives  this  court  discretionary 
power  to  direct  the  payment,  out  of  moneys  received  in 
this  State,  of  such  debts  as  the  decedent  owed  to  our  own 
residents,  but  there  is  no  similar  provision  for  the  dis- 
charge of  any  other  demands. 

It  may  well  be  doubted,  therefore,  whether,  in  cases  of 
ancillary  administration,  claims  of  foreign  creditors,  or 
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leaving  a  daughter,  Anna  Louise  Rieck,  about  twelve 
years  of  age.  In  June,  1882,  James  D.  Fish  presented  a 
petition  to  the  Surrogate  of  New  York  county,  for  leave 
to  render  his  final  account,  and  a  citation  was  accordingly 
issued,  iipon  the  return  of  which  a  special  guardian  was 
appointed  for  said  infant.  Shortly  afterwards,  James  G. 
Rieck,  her  father,  was  appointed,  by  the  Surrogate  of 
Rockland  county,  general  guardian  of  her  property,  up- 
on the  execution  of  a  bond,  in  the  penalty  of  one  hun- 
dred and  twelve  thousand  dollars,  guaranteed  by  the 
Fidelity  and  Casualty  Company  as  surety.  Counsel  for 
the  accounting  trustee  objected  that  the  action  of  the 
Surrogate  of  Rockland  county  was  void,  because  the 
general  guardian's  bond  had  not  been  signed  by  two  per- 
sonal sureties,  as  required  by  the  Code  of  Civil  Proce- 
dure. The  first  section  of  Laws  1881,  chapter  486,  under 
which  the  bond  was  guaranteed,  reads: 

§  1.  Whenever  any  person,  who,  now  or  hereafter,  may 
be  required  or  permitted  by  law  to  make,  execute  and 
give  a  bond  or  undertaking  with  security  conditioned  for 
the  faithful  performance  of  any  duty,  or  for  the  doing  or 
not  doing  of  anything  in  said  bond  or  undertaking  speci- 
fied, any  head  of  department,  surrogate,  judge,  sheriff, 
district-attorney,  or  any  other  oflBcer,who  is  now  or  shall 
hereafter  be  required  to  approve  the  suflSciency  of  any 
such  bond  or  undertaking,  may,  in  the  discretion  of  such 
oflScer,  accept  such  bond  or  undertaking,  and  approve  the 
same  whenever  the  conditions  of  such  bond  or  undertak- 
ing are  guaranteed  by  a  company  duly  organized  or 
authorized  to  do  business  under  the  laws  of  this  State, 
and  authorized  to  guarantee  the  fidelity  of  persons  hold- 
ing positions  of  public  or  private  trust,  and  all  such  cor 
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porations  are  hereby  vested  with  full  power  and  authority 
to  guarantee  such  bonds  and  undertakings.  But  this  act 
shall  not  prevent  a  justification  on  the  part  of  such  com- 
pany through  its  officers  as  required  by  law  of  other 
sureties. 

ALEXAimsB  &  Qreen  and  Dahibl  Whitford,  for  general  gfiardian. 

£.  M.  DAiOELtfor  JaiMM  D.  FUh,  trustee^ 

David  Paton,  apeeial  guardian  far  Anna  Louise  Bieck, 

The  Surrogate. — It  is  declared  by  section  2830  of  the 
Code  of  Civil  Procedure  that,  before  letters  of  guardian- 
ship of  an  infant's  property  are  issued  by  the  Surro- 
gate's court,  the  person  appointed  must  execute  to  the 
infant,  and  file  with  the  Surrogate^  a  bond  with  two 
sureties  in  a  certain  specified  sum. 

In  1881,  after  the  foregoing  provision  went  into  eflfect, 
the  Legislature  passed  an  act  entitled  ''  An  act  to  facili- 
tate the  giving  of  bonds  required  by  law  "  (chap.  486). 
It  provided  that,  in  cases  where  a  person  was  required  by 
law  to  give  a  bond  with  security  for  the  faithful  pef orm- 
ance  of  any  duty,  an  officer  authorized  to  accept  such 
bond  and  to  pass  upon  its  sufficiency  might,  in  his  dis- 
cretion, approve  the  same  "whenever  the  conditions  of 
such  bond  should  be  guaranteed  by  a  company  duly  or- 
ganized and  authorized  to  guarantee  the  same." 

A  question  has  arisen  whether  it  is  still  necessary  that 
a  guardian's  bond  should  bear  the  names  of  two  sureties, 
or  whether  such  a  bond  is  in  conformity  with  law,  though 
signed  by  the  guardian  only,  if  it  is  approved  by  the  Sur- 
rogate and  is  guaranteed  by  such  a  corporation  as  is  re- 
ferred to  in  the  act  of  1881. 
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Either  view  seems  to  be  in  harmony  with  the  language 
of  that  act.  But  as  to  the  meaning  and  intent  of  its  pro- 
visions, whatever  doubts  may  at  first  suggest  themselves 
will  disappear,  I  think,  upon  careful  examination  of  cer- 
tain of  its  terms  to  which  reference  has  not  yet  been 
made. 

For  example,  upon  reading  the  statute  as  a  whole,  it  is 
discovered  that  it  does  not  expressly  relieve  an  officer, 
who  takes  a  guaranteed  bond,  from  the  duty  of  examin- 
ing and  determining  the  sufficiency  of  sureties.  Indeed, 
the  very  absence  of  any  distinct  provision  for  such  relief 
is  urged  as  an  argument  against  the  acceptance  of  such 
bond  without  such  sureties.  But  if  it  is  still  incumbent 
upon  the  officer  to  whom  a  bond  is  submitted  for  approv- 
al,  to  require  justification  of  sureties  in  all  cases,  or  by 
some  inquiry  to  ascertain  their  responsibility,  it  was  very 
absurd  to  provide  that  he  might  accept  bonds  whenever 
they  were  guaranteed  by  a  duly  authorized  corporation. 
Of  course,  he  might,  if  the  bonds  were  otherwise  in  con- 
formity with  law,  and  consistent  with  the  proper  exercise 
of  his  discretion.  No  legislation  was  necessary  to  assure 
him  of  that,  for  nobody  can  ever  have  supposed  that 
even  a  worthless  guaranty  could  invalidate  a  bond  which 
was  duly  executed,  and  secured  by  the  sufficiency  of  its 
sureties. 

It  must  assuredly  have  been  intended  that  the  guaran- 
ty of  the  coiTporation,  if  satisfactory  to  the  officer  to 
whom  a  bond  was  offered  for  approval,  should  supply 
the  place  of  justification  of  sureties,  and  obviate  the 
necessity  of  any  inquiry  into  their  sufficiency,  or,  indeed, 
of  any  pecuniary  responsibility  on  their  part.  But,  in 
view  of  this  destruction  of  the  substance  of  suretyship 
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upon  guaranteed  bonds,  there  was  manifestly 'no  advan- 
tage in  retaining  its  form,  and  herein  lies  an  argument  of 
some  force,  in  favor  of  the  view  that  a  bond,  which  is 
guaranteed  as  required  by  the  statute,  and  is  duly 
approved,  is  effectual  without  bearing  any  name  as 
surety. 

This  view  is  also  supported  by  another  consideration. 
Section  2  of  the  act  provides  that  the  guaranty  of  an 
authorized  company  * 'shall  not  be  accepted  whenever  its 
liabilities  shall  exceed  its  assets." 

Now,  unless  it  is  intended  that  the  guaranty  may  sup- 
ply the  place  of  the  surety,  this  singular  anomaly  pre- 
sents itself,  that,  upon  a  bond  which  scrupulously  com- 
plies with  the  requirements  of  law,  and  bears  the  names 
of  the  requisite  number  of  responsible  sureties,  the  offi- 
cer to  whom  it  is  submitted  is  absolutely  forbidden  to 
accept  the  guaranty  of  any  company  whose  liabilities 
exceed  its  assets. 

Many  absurdities  seem  to  result  from  any  other  inter- 
pretation  of  the  statute  than  that  which  vests  discretion- 
ary authority  in  the  Surrogate,  in  passing  upon  the  suffi- 
ciency of  a  bond  under  circumstances  like  the  present, 
to  dispense  with  sureties  upon  the  due  execution  of  a 
guaranty.  I  hold,  therefore,  that,  even  without  sureties, 
a  bond  so  guaranteed  is  valid  and  legal. 


Upon  the  settlement  of  the  decree,  on  the  accounting, 
petitioner's  counsel  contended  that,  before  the  decree  was 
entered,  the  general  guardian  should  give  an  additional 
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bond  in  New  York  county,  under  the  provision  of  the 
Revised  Statutes  (part  2,  ch.  6,  tit.  3,  §  47;  3  Banks^  7th 
ed  y  230 1\  to  the  effect  that,  *4f  the  legacy  be  of  the 
value  of  fifty  dollars  or  more,  the  same  may,  under  the 
direction  of  the  Surrogate,  be  paid  to  the  general  guar- 
dian of  a  minor;  who  shall  be  required  to  give  security 
to  the  minor,  to  be  approved  by  the  Surrogate,  for  the 
faithful  application  and  accounting  for  such  legacy. " 

The  Surrogate. — The  general  guardian  has  already 
given  security  in  Rockland  county,  in  the  sum  of  one 
hundred  and  twelve  thousand  dollars,  double  the  amount 
of  the  legacy,  which  is  all  the  property  the  infant  has; 
still,  I  think  that  the  Code  of  Civil  Procedure  has  not 
changed  the  sections  of  the  statute  to  which  my  atten- 
tion has  been  called,  and  I  will  order  that  the  general 
guardian  execute  and  file,  in  the  Surrogate's  olBBce  of  this 
county,  a  bond  in  the  penalty  of  one  hundred  and  twelVe 
thousand  dollars  for  the  faithful  application  of  the  legacy. 


— ♦« 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—August,  1882. 

Dennis  v.  Jones. 

In    the   matter   of   the   estate   of    Joss   F.  Colliks, 

deceased. 

Testator's  estate  consisted  solely  of  real  property.  By  his  will  be  gave 
certain  legacies,  directed  the  payment  of  all  his  debts  and  funeral 
expenses  as  soon  as  possible  after  his  death,  and  provided  that  hia 
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entire  estate  should  be  sold  and  turned  into  cash  as  soon  after  his 
death  as  his  executors  deemed  it  advisable. 

BMt  that,  under  the  will,  the  real  property  was  **  subject  to  a  valid  power 
of  sale  for  the  payment"  of  debts  (Code  Civ.  Pro.,  §  2759,  subd.  4), 
and,  in  the  absence  of  proof  of  the  impracticability  of  executing  the 
power,  and  its  relinquishment  by  the  creditor,  not  subject  to  disposition 
under  Code  Civ.  Pro.,  eh.  18,  tit.  5. 

The  allegations  prescribed  by  Code  Civ.  Pro.,  §  2752,  for  the  petition  in  a 
special  proceeding  to  dispose  of  decedent's  real  property,  are  jurisdic- 
tional, and  a  provision,  in  an  order  of  reference,  for  amending  such  a 
petition  by  supplying  a  material  omission,  is  wholly  ineffectual. 

As  to  whether  such  a  special  proceeding  is  invalidated  by  non-appointment 
of  a  special  guardian  for  decedent's  infant  child,  for  whom  no  general 
guardian  appears,  though  the  infant  is  regularly  served  with  process, 
quart. 

Roflsell  Y.  Russell,  86  N.  T.,  681— distinguished. 

MonoK  to  confinn  referee's  report  in  a  special  proceed- 
ing instituted  by  George  F.  Jones,  one  of  the  executors 
of  decedent's  will,  for  the  disposition  of  decedent's  real 
property;  opposed  by  Joseph  F.  Dennis  and  others, 
creditors.    The  facts  appear  sufficiently  in  the  opinion. 

Stbbne  Chtttendek,  /9r  eucMJUyr. 

Isaac  Fbommb,  for  J,  F,  Denim  and  othen. 

The  Surrogate. — This  is  a  motion  to  confirm  the  ref- 
eree's report  in  a  proceeding  brought  by  decedent's  ex- 
ecutor, pursuant  to  title  5  of  chapter  18  of*  the  Code  of 
Civil  Procedure,  for  disposing  of  certain  real  property 
whereof  he  died  seized.  One  of  the  creditors  objects  to 
the  confirmation  of  the  report,  and  denies  the  authority 
of  the  Surrogate  to  make  any  decree  in  this  proceeding, 
directing  the  disposition  of  the  property.  The  following 
are  among  the  grounds  of  his  objections: 

First.— ThsAy  by  the  will  of  the  testator,  the  real  estat-e 

in  question  is  made  subject  to  a  valid  power  of  sale  for 
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the  payment  of  debts  and  funeral  expenses,  and  that  a 
decree  for  the  disposition  of  the  property  is,  therefore, 
unnecessary  and  unlawful. 

Second. — That  the  petition  of  the  executor  is  so  de- 
fective as  to  confer  no  jurisdiction  upon  the  Surrogate. 

Third. — That  the  steps  thus  far  taken  are  ineffectual, 
because  no  special  guardian  has  been  appointed  for  the 
testator's  infant  child,  and  no  general  guardian  has  ap- 
peared in  her  behalf. 

These  objections  will  be  considered  in  the  order  above 
mentioned.  Section  2769  of  the  Code  provides  that  no 
decree  can  be  made  directing  the  disposition  of  real 
property,  or  of  an  interest  in  real  property,  unless,  after 
due  examination,  certain  facts  have  been  established  to 
the  satisfaction  of  the  Surrogate.  One  of  the  facts 
which  must  be  so  established  is  the  following:  "That  the 
property  directed  to  be  disposed  of  was  not  effectually 
devised  expressly  charged  with  the  payment  of  debts  or 
funeral  expenses,  and  is  not  subject  to  a  valid  power  of 
sale  for  the  payment  thereof;  or,  if  so  devised  or  subject, 
that  it  is  not  practicable  to  enforce  the  charge  or  to  exe- 
cute the  power,  and  that  the  creditor  has  effectually  re- 
linquished the  same."  Although  section  2749,  which  de- 
clares  what  property  may  be  disposed  of  for  the  payment 
of  debts  and  funeral  expenses,  excepts  from  such  disix)- 
sition  only  such  property  as  is  effectually  devised  expressly 
charged  with  the  payment  of  debts  or  funeral  expenses, 
it  is  evident  that  section  2759,  just  cited,  exempts  also 
such  property  as  is  subject  to  a  valid  power  of  sale  for 
the  payment  of  such  debts  or  expenses.  Before  the 
petitioner,  therefore,  can  entitle  himself  to  a  decree  in 
this  proceeding,  it  is  incumbent  upon  him  to  satisfy  the 
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Surrogate  that  there  is  no  such  devise  and  no  such  power 
of  sale  affecting  this  property;  for  if  either  exists,  this 
oourt  is  powerless  to  make  the  decree.  The  language  of 
the  Code  seems  to  me  to  express  this  meaning  clearly,  and 
to  be  susceptible  of  no  other.  The  question  arises,  there- 
fore, whether  the  will  of  the  decedent  contains  a  valid 
power  of  sale  of  the  premises  in  question,  for  the  pay- 
ment of  debts  and  funeral  expenses.  I  think  that  it 
does.  It  provides  that  all  such  debts  and  expenses  shall 
be  paid  as  soon  as  possible  after  the  testator's  death.  It 
gives  certain  legacies  to  his  wife,  his  infant  child  and 
others,  and  it  further  directs  as  follows:  "That,  as  soon 
after  my  death  as  my  executors  hereinafter  named  may 
deem  it  advisable,  all  the  estate  of  which  I  may  die  pos- 
sessed, of  whatever  kind  or  nature,  shall  be  sold  and 
turned  into  cash."  It  is  plain  that  the  direction  for  the 
execution  of  this  power  of  sale  is  imperative,  and  in  no 
sense  discretionary.  The  estate  consisted  solely  of  the 
real  property  which  decedent  occupied  at  his  death,  and 
this  provision  of  the  will  operated,  for  all  purposes,  as 
an  equitable  conversion  thereof  into  personalty  (Van 
Vechten  v.  Van  Veghten,  8  Paige^  lOi.;  Martin  v.  Sher- 
man, 2  Sandf.  Ch,,  3Jfi;  Power  v.  Cassidy,  79  N.  F.,  60S). 
It  was  the  evident  purpose  of  the  testator  to  enable  the 
executor,  by  a  sale  of  this  property,  to  satisfy  all  the  re- 
quirements of  his  will,  including  the  payment  of  debts 
and  funeral  expenses.  I  can  see  no  foundation  for  the 
claim  that  this  power  was  granted  for  the  benefit  of  the 
l^atees  alone,  and  have  no  doubt  that  the  creditors  may 
insist  on  its  execution  in  their  interest,  and  may,  if  its 
exercise  is  unreasonably  delayed,  appeal  to  the  proper 
tribunal  for  relief. 


84      CASES  IN  THE  SURROGATES'  COURTS. 

DENN18  V.  JONES. 

The  case  of  Russell  ^.  Russell  {36  N.  F.,  5^/)  has  been 
cited  in  support  of  the  claim  that,  while  this  testator^s  real 
estate  may  be  justly  regarded  as  subject  to  a  valid  i)ower 
of  sale  for  the  payment  of  legacies,  it  cannot,  without  re- 
sort to  a  proceeding  like  the  present,  be  sold  for  the 
satisfaction  of  funeral  expenses  and  debts. 

But  the  present  case  differs  very  essentially  from  that 
of  Russell  V.  RusselL  There,  the  power  of  sale  was  ex- 
pressly conferred  for  the  benefit  of  the  legatees,  and  for 
their  benefit  solely.  And,  besides,  in  that  case  the  person- 
alty was  indisputably  sufficient  for  the  jKiyment  of  debts, 
so  that  no  occasion  had  arisen  for  the  exercise  of  the 
power  in  behalf  of  creditors,  even  if  that  power  had  been 
clearly  accorded  by  the  will.  Here,  on  the  other  hand, 
the  power  is  general,  and,  as  has  been  stated  already, 
there  is  no  personalty  from  which  legacies,  debts  or 
funeral  expenses  can  be  paid. 

In  the  absence  of  any  evidence  that  it  is  impracticable 
to  execute  the  power  of  sale  in  the  present  case,  and  that 
the  creditors  have  relinquished  their  right  or  claim  to  its 
exercise,  I  am  forced  to  the  conclusion  that  the  present 
proceedings  are  not  only  needless,  but  invalid. 

Second, — This  petition  is  defective,  on  account  of  its 
unexplained  omission  to  make  certain  allegations  re- 
quired by  law.  It  does  not,  for  example,  disclose  the  age 
of  the  infant  child  of  the  testator,  or  whether  the  prop- 
erty which  is  the  subject  of  the  application  is  or  is  not 
improved,  or  whether  it  is  or  is  not  occupied.  While  it 
specifies  certain  debts  and  gives  the  names  of  certain 
creditors,  it  neglects  to  state  whether  the  debts  which 
are  enumerated  constitute  all  the  indebtedness  of  the 
deceased,  and  whether  the  creditors  mentioned  indude  all 
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his  creditors.  Section  2752  of  the  Code  declares  that,  in  a 
proc-eeding  such  as  this,  the  petition  must  set  forth, 
among  other  things,  the  matters  here  omitted.  Section 
2753  provides  that  if  any  of  these  matters  cannot,  upon 
diligent  inquiry,  be  ascertained  by  the  petitioner,  that 
fact  must  be  shown  to  the  satisfaction  of  the  Surrogate. 
It  does  not  appear  that  the  particulars  wherein  this  peti- 
tion is  defective  might  not  have  been  readily  ascertained. 
Indeed,  they  are  fully  disclosed  in  the  order  of  reference, 
which,  by  one  of  its  provisions,  attempts  to  supply  the 
omissions  of  the  petition.  This  attempt,  however,  is 
ineffectual,  as  the  omissions  constitute  a  jurisdictional 
defect  (§§  2752,  2753  and  2754  of  the  Code;  Mead  v.  Sher- 
wood, i  Red/,,  352;  Ackley  v.  Dygert,  33  Barb  ,  176; 
Kelley  s  Estate,  1  Abb,  N.  C,  J02). 

It  goes  without  saying  that,  if  the  Surrogate  acquired  no 
jurisdiction  in  the  first  instance,  the  provision  in  the 
order  of  reference  for  amending  the  petition  by  the  in- 
sertion of  the  omitted  matters  is  wholly  ineffectual  to 
cure  its  deficiencies. 

Tliird.  —The  proceedings  are  also  jeoparded,  if  not  in- 
validated, by  reason  of  the  non-appointment  of  a  special 
guai'dian  for  the  infant  child  of  the  testator  and  of  the 
non-appearance  of  any  general  guardian  to  look  after  and 
protect  her  interests.  The  infant  seems  to  have  been  re- 
gularly served.  The  court  thereby  acquired  jurisdiction 
of  the  person  (Ingersoll  v.  Mangam,  8^  N.  F.,  620).  It 
may  be,  therefore,  that  the  appointment  of  a  special 
guardian,  even  at  this  stage  of  the  proceedings,  might 
obviate  the  objection  raised  on  this  ground;  but  the  dis- 
position of  the  other  questions  renders  a  decision  upon 
this  point  unnecessary. 

Ordered  accordingly. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—August,  1382. 

RiEGELMANN  V.  McCOY. 

In  the  matter  of  the  estate  of  John  Riegelmann,  de- 
ceased, 

Jl  seems,  that,  while  any  controversy  over  the  genuineness  and  validity  of  a 
will  is  pending  in  a  Surrogate's  court,  or  upon  an  appeal  therefrom, 
the  Surrogate  has  no  authoriiy  to  direct  the  payment  of  any  IcAracy  ex- 
cept in  such  continirencies  as  arc  expressly  provided  for  by  the  statutes; 
in  interpreting  which,  it  is  immaterial  whether  they  have  or  have  not 
failed  to  provide  for  cases  more  deserving  of  favorable  consideration 
than  those  to  which  they  expressly  relate. 

Decedent's  will  having  been  admitted  to  probate  in  December,  1881.  and 
an  appeal  from  the  decree  having  been  taken  and  perfected,  his 
widow,  being  also  the  executrix,  and  a  principal  legatee,  applied,  during 
the  pendency  of  the  appeal,  for  an  advance  to  her  of  some  portion  of 
the  estate,  not  exceeding  in  value  the  amount  to  wliieh  she  wi>uld 
be  entitled,  if  decedent  should  be  finally  adjudged  to  have  died  intea- 
tate. 

SM,  that  the  prayer  of  the  petition  must  be  denied,  the  statute  conferring 
upon  the  Surrogate  no  authority  to  grant  the  same. 

No  inference  can  be  drawn  from  the  language  of  Code  Civ.  Pro.,  §§2717- 
2719,  of  an  intention  to  depart  from  the  doctrine  and  practice  prevail- 
ing under  the  Revised  Statutes  (part  2,  ch.  6,  tit.  3,  g§  45.  82,  83),  ac- 
cording to  which,  it  setms,  such  an  advance  under  the  circumstances 
would  have  been  refused. 

Riegelman  y.  Riegelman,  4  liedf.,  492 — compared. 

Petition  by  Rosina  Riegelmann,  decedent's  widow  and 
executrix,  for  payment  of  a  legacy;  opposed  by  Rosina 
McCoy,  decedent's  daughter,  and  others.  The  facts  ap- 
pear sufficiently  in  the  opinion. 

BOARDMAN  &  BOABDMAN,  fOT  exeCUtriX, 

EvARTs,  SouTHMAYD  &  Choate,  foT  Bosiua  McCoy  and  others, 
Frederick:  R.  Sherman,  guardian  ad  litem. 
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The  Surrogate. — This  decedent  died  in  May,  1880, 
leaving  a  widow  and  several  children.  In  the  same 
month,  an  instrument  purporting  to  be  his  will  was  pro- 
pounded in  this  court.  Three  of  his  surviving  children 
filed  objections  thereto,  and,  in  December,  1881,  the  issues 
thus  raised  were  decided  by  my  predecessor  in  favor  of 
the  proponents.  An  appeal  was  t^ken,  and  proceedings 
thereon  were  pending  in  the  Supreme  Court  when  this 
petition  was  filed,  and  when,  after  argument,  it  was  sub- 
mitted for  my  determination.  The  decree,  by  which 
the  will  was  admitted  to  probate,  has  been  since  re- 
versed. 

During  the  pendency  of  the  contest  in  this  court,  an 
application  similar  to  that  which  is  now  presented  was 
made,  in  behalf  of  the  decedent's  widow,  who  is  one  of 
the  principal  legatees.  She  asked  for  an  advance  of  some 
portion  of  the  estate,  not  exceeding  in  value  the  amount 
to  which  she  would  be  entitled,  if  the  decedent  should  be 
finally  ascertained  to  have  died  intestate.  The  18th 
chapter  of  the  present  Code  of  Civil  Procedure  had  not 
then  gone  into  effect.  The  application  was  based  .  ^jon 
a  provision  of  the  Revised  Statutes  to  which  I  shall  more 
particularly  refer  hereafter.  The  Surrogate  dismissed 
the  petition  upon  two  grounds: 

First.  Because  it  could  not  appear,  until  the  admission 
of  the  will  to  probate,  that  the  decedent's  widow  was  en- 
titled to  a  legacy^  while,  on  the  other  hand,  it  could  not 
appear  that  she  was  entitled  to  a  distributive  share  of 
the  estate,  until  the  alleged  will  had  been  rejected  and 
the  decedent  had  been  adjudged  intestate. 

Secondly.  Because  the  estate  was  at  the  time  in  charge 
of  a  temporary  administrator  or  collector,  as  such  an  offi- 
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cer  was  then  styled,  to  whom  the  Surrogate  could  give 
no  such  authority  as  the  petitioner  invoked  (Riegelman 
V.  Riegelman,  U  Redf.,  4^2). 

Neither  of  the  grounds  upon  which  this  motion  was 
formerly  denied  now  exists,  as  the  will  has  been  ad- 
mitted to  probate,  and  the  estate  is  in  the  hands  of  this 
petitioner  as  its  executrix.  But  the  respondents  in  this 
proceeding  claim  that,  by  their  appeal  to  the  General 
Term  from  the  decree  granting  probate,  the  right  of  the 
executor  to  discharge  legacies,  in  whole  or  in  part,  as 
well  as  the  authority  of  the  Surrogate  to  direct  him  so 
to  do,  have  been  effectually  stayed.  They  insist,  indeed, 
that,  as  the  controversy  over  the  probate  of  the  will 
began  before  September  1, 1880,  and  before  the  second  part 
of  the  Code  of  Civil  Procedure  went  into  effect,  this  ap- 
plication must  be  regarded  as  a  step  in  that  proceeding, 
and  must,  therefore,  stand  or  fall  by  the  law  which  was 
in  force  prior  to  that  date.  If  this  view  be  correct,  the 
power  of  the  Surrogate  to  grant  this  petition  has  been  un- 
doubtedly suspended  by  the  appeal.  But,  for  reasons 
which  are  fully  set  forth  in  the  Matter  of  Sexton 
{ante,  3),  I  am  convinced  that  the  claim  which  is  the 
basis  of  this  application  must  be  tested  by  the  provisions 
of  the  Code  of  Civil  Procedure. 

In  order  to  interpret  those  provisions  aright,  it  is  well 
to  make  a  careful  examination  of  the  statutes  in  force 
when  they  were  adopted. 

Section  45  of  title  3,  chapter  6,  part  2  of  the  Revised 
Statutes  {3  Banks,  6th  ed.,  98)  is  as  follows: 

*' After  the  expiration  of  one  year  from  the  granting 
of  letters  testamentary  or  letters  of  administration,  the 
executors  or  administrators  shall    ....      pay  the 
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l^acies,  etc.    Such  payment  may  be  enforced  by  the 
Surrogate." 

Sections  82  and  83  of  the  same  title  {3  Banks ^  6th  ed., 
106)  provide  that  *'any  person  entitled  to  a  legacy,  or 
to  a  distributive  share  of  the  estate  of  a  deceased  person, 
at  any  time  previous  to  the  expiration  of  one  year  from 
the  granting  of  letters  testamentary,  or  of  administration, 
may  apply  to  the  Surrogate,  after  giving  reasonable  no- 
tice  to  the  executor  or  administrator,  to  be  allowed  to 
receive  such  portion  of  such  legacy  or  share  as  may  be 
necessary  for  his  support,"  and  that,  if  it  shall  appear 
that  the  assets  in  the  hands  of  the  executor  or  adminis- 
trator exceed  by  one  third  the  amount  of  all  debts,  etc. , 
then  known,  such  sum  as  the  Surrogate  shall  deem  nec- 
essary for  the  petitioner's  support  may  be  advanced, 
upon  the  execution  of  satisfactory  bonds. 

I  can  find  no  intimation,  in  any  decided  case,  that  an 
advance  under  the  authority  of  these  provisions  was 
ever  sanctioned  during  the  pendency  of  proceedings  for 
probate  or  i^evocation  of  probate,  or  of  proceedings  on 
appeal  from  a  decree  admitting  to  probate,  or  denying 
revocation  thereof.  The  entire  scheme  of  the  Revised 
Statutes  was  simple  and  consistent.  The  holder  of  let- 
ters was  allowed  one  year,  within  which  to  collect  the 
assets  and  discharge  the  debts.  He  was  expressly  for- 
bidden, by  a  statute  which  is  still  in  force,  to  pay  any 
legacies  during  that  time,  unless  the  will  so  directed,  or 
unless  the  Surrogate  so  ordered,  in  pursuance  of  the  au- 
thority given  him  by  the  provisions  above  quoted  (see 
section  43,  title  3,  chapter  6,  part  2  of  Revised  Statutes; 
S  BankSy  6th  ed.,  98).  It  was  supposed  that,  after  a 
year  had  elapsed,  his  knowledge  of  the  condition  of  the 
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estate  would  inform  him  what  could  prudently  and 
justly  be  done,  by  way  of  discharging  the  specific  and 
general  legacies.  And  a  legatee  who  was  impatient  of 
delay  might  straightway  apply  to  the  court  for  relief. 
One  year  was  allowed  also,  after  the  probate  of  a  will, 
for  the  institution  of  proceedings  for  revocation,  and 
after  that  year  had  expired,  if  no  such  proceedings  had 
been  commenced  it  would  be  ordinarily  practicable  to 
make  a  complete  distribution  of  assets.  It  is  very  clear 
that  the  grant  of  authority  to  the  Surrogate,  to  direct 
partial  distribution  within  the  year,  was  designed  to  cover 
only  the  claims  of  legatees  under  uncontested  wills. 
Now,  there  was  nothing  in  the  scheme  of  the  Code  of  Civil 
Procedure,  as  it  was  originally  passed,  which  differed  in 
any  considerable  degree  from  this  system  of  the  Revised 
Statutes.  In  place  of  sections  82  and  83,  to  which  refer- 
ence has  just  been  made,  there  were  introduced  in  the 
Code  sections  2717,  2718  and  2719.  They  provide  that  a 
person  entitled  to  a  legacy  or  distributive  share,  et.c., 
may  apply  for  its  payment  at  any  time  after  the  explra- 
tiqn  of  a  year  from  the  grant  of  letters;  that  the  Surro- 
gate must,  thereupon,  make  such  a  decree  as  justice  re- 
quires, but  that  he  must  dismiss  the  petition  if  the  ex- 
ecutor or  administrator  makes  sworn  answer  denying  the 
vaUdity  or  legality  of  the  claim,  or  if  it  is  not  satisfacto- 
rily proved  that  there  are  assets  applicable  to  the 
payment  of  the  claim,  and  which  may  be  so  applied 
without  injuriously  affecting  the  rights  of  others.  And 
section  2719  declares  that,  although  a  year  has  not  ex- 
pired, a  decree  for  payment  may  be  made,  if  it  appears 
that  there  is  property  in  the  hands  of  the  executor  or 
administrator  applicable  to  tbe  payment  of  debts,  lega- 
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cies  and  expenses,  and  exceeding,  by  at  least  one  thii^d, 
the  amount  of  all  known  debts  and  claims  against  the 
estate,  of  all  legacies  which  are  entitled  to  priority  over 
the  petitioner's  claim,  and  of  all  legacies  and  distributive 
shares  of  the  same  class,  and  that  the  payment  of  the 
legacy  or  share,  or  some  part  thereof,  is  necessary  for  the 
support  or  education  of  the  petitioner. 

It  will  be  noticed  that,  in  neither  of  these  sections,  is 
there  any  intimation  that,  during  the  contest,  in  tbispr  in 
an  appellate  court,  over  the  validity  or  integrity  of  a  will, 
any  advance  can  lawfully  be  made  to  one  claiming  as 
legatee.  Ko  inference,  I  think,  can  be  drawn  from  the 
language  of  these  sections  that,  in  this  respect,  any  de- 
parture was  intended  from  the  doctrine  and  practice 
which  had  obtained  under  the  Revised  Statutes. 

Now,  what  does  the  Code  declare  to  be  the  effect  of  an 
appeal  from  a  decree  admitting  a  will  to  probate?  Sec- 
tion 2582  provides  that  such  an  appeal  does  not  necessa- 
rily stiiy  the  issuing  of  letters,  but  that,  when  letters  are 
issued  under  such  circumstances,  they  "  confer  upon  the 
person  named  therein  aU  the  powers  and  authority,  and 
subject  him  to  all  the  duties  and  Uabilities  of  an  executor 
.  .  .  .  in  an  ordinary  case,  except  that  they  do  not 
confer  power  to  sell  real  property  by  virtue  of  a  provision 
in  the  will,  or  to  pay  or  satisfy  a  legacy  ^  ....  until 
after  the  final  determination  of  the  appeal." 

This  is  certainly  very  explicit.  If  an  executor  can  ever, 
under  such  circumstances,  make  advances  to  legatees,  it 
can  only  be  by  special  order  of  the  Surrogate.  Now,  it 
is  not  claimed  by  the  petitioner's  counsel  that  there  is  any 
express  statutory  authority  for  issuing  such  an  order  as 
he  desires. 


92      CASES  IN  THE  SURROGATES'  COURTS. 


RIBOBLMANN  V.  M'OOT. 


The  claim  that  such  power  can  lawfuUy  be  exercised  in 
the  present  case  is  solely  supported  by  an  argument  from 
the  analogy  of  other  cases  in  some  respects  similar.  For 
example,  it  is  provided  by  section  2660  of  the  Code  that, 
whei-e  a  will  has  been  admitted  to  probate,  and  proceed- 
ings are  afterwards  commenced  for  revocation,  the  ex- 
ecutor must  suspend  until  the  enteiing  of  a  decree  all 
proceedings,  '^except  for  the  recovery  or  preservation  of 
property,  the  collection  and  payment  of  debts,  and  such 
other  acts  as  he  is  expressly  allowed  to  perform  by  an  or- 
der of  the  surrogate." 

This  section,  save  in  its  last  clause,  does  not  essentially 
differ  from  the  provision  for  w^hich  it  has  been  substi- 
tuted (sec.  33,  tit.  1,  chap.  6,  part  2,  Rev.  Stat.;  3  Banks^ 
6th  ed.^  61).  How  far  that  last  clause  operates  to  inciease 
an  executor's  authority,  pending  proceedings  for  revoca- 
tion, will  be  presently  considered. 

In  the  case  of  La  Bau  v.  Vanderbilt  {3  Redf.,  4H)y  dur- 
ing the  pendency,  in  this  court,  of  proceedings  for  revoca- 
tion of  probate  of  a  decedent's  will,  a  legatee,  who  would 
have  been  entitled  to  a  distributive  shai^e  if  the  deceased 
had  died  intestate,  applied  for  the  payment  of  her  legacy. 

This  application  was  made  before  the  Code  was  enacted, 
and  while  section  33,  supra,  was  in  foi-ce.  The  Surrogate 
held  that  that  section,  suspending  as  it  did  the  functions 
of  executoi-s,  except  in  respect  to  certain  specified  acts, 
operated  also  as  a  restriction  upon  the  Surrogate, and  for- 
bade his  directing  executors  to  perform  any  acts  in  the 
administration  of  the  estate  other  than  those  so  enum- 
erated. 

Now  that  section  2650  has  been  substituted  for  the  pro- 
vision which  Surrogate  Calvin  construed  in  the  case  just 
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cited,  it  is  clear,  of  course,  that  such  orders  as  the  Surro- 
gate may  lawfuUy  issue,  even  though  they  do  not  relate 
to  the  recovery  or  pj-eservatiou  of  property  or  to  the  col- 
lection or  payment  of  debts,  will  permit  an  executor  to 
exercise  functions  which  would  formerly  have  been  in 
suspense,  while  a  contest  was  pending  as  to  the  revoca- 
tion of  probate  of  the  will. 

But  is  it  clear  that  this  section,  which  apparently  en- 
larges an  executor's  authority,  gives  of  itself  any  enlarge- 
ment at  all  to  the  authority  of  the  Surrogate?  It  certainly 
does  not  do  so  expressly,  and  it  seems  questionable 
whether  it  does  so  by  necessary  implication. 

An  executor  of  a  will,  for  the  revocation  of  probate  of 
which  proceedings  are  pending,  may  do,  says  the  statute, 
*'such  acts  as  ho  is  expressly  allowed  to  perform  by  an  or- 
der of  the  siUTogate."  It  will  scarcely  be  contended  that 
this  gives  to  the  Surrogate  unlimited  discretionary  powder 
to  allow  the  performance  of  such  acts  as  he  pleases,  and  if 
it  stops  short  of  this,  can  the  words  under  discussion  be 
fairly  said  to  enlarge  in  any  degree  the  jurisdiction  which 
the  Surrogate  would  possess,  if  they  were  not  upon  the 
statute  book! 

In  his  annotated,  edition  of  the  Code,  Mr.  Throop  ap- 
provbigly  comments  upon  the  decision  in  La  Bau  v.  Van- 
derbilt  (.stijpra),  but  intimates  that  section  2650  was  de- 
signed to  permit  the  Surrogate,  pending  a  contest  for 
revocation  of  probate,  to  allow  advances  to  one  named  as 
l^atee  in  the  will.  Influenced  partly  by  this  comment 
of  one  of  the  Code  commissioners  upon  the  purpose  of 
section  2650,  I  have  in  a  recent  case  directed  the  part 
payment  of  a  legacy,  though  not  without  doubt  as  to  my 
jurisdiction  to  make  such  an  order. 
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Section  2650,  however,  is  distinctly  limited  in  its  terms 
to  cases  where  a  decree  has  been  entered  admitting  a  wiD 
to  probate  and  where  no  appeal  has  been  taken  there- 
from,  but  a  proceeding  has  afterwards  been  brought  for 
revocation.  It  is  not  applicable  to  a  case  like  the  pres- 
ent. 

There  is  another  provision  of  the  Code,  to  which  the 
petitioner  calls  attention,  as  tending  to  support  her  claim. 
Section  2672  treats  of  the  general  powers  of  a  temporary 
administrator.  In  1881,  an  amendment  was  made  to  that 
section,  by  adding  the  following  words:  '*  The  Surrogate 
may  also  .  .  .  direct  the  payment  of  a  legacy 
or  a  distributive  share,  .  .  .  according  to 
section,  2719  of  this  act,  as  though  he  (the  temporary 
administrator)  were  an  executor  or  administrator." 

It  is  claimed  that,  if  this  provision  had  been  in  force 
when  the  probate  contest  was  pending,  it  would  have 
empowered  the  Surrogate  to  grant  the  petitioner's  former 
application.  If  any  other  construction  can  fairly  be  put 
upon  those  words,  than  one  which  would  permit  an  estate 
to  be  distributed,  according  to  the  disposition  of  a  dis- 
puted will,  at  the  very  threshold  of  the  contioversy  over 
its  probate,  surely  that  construction  ought  to  be  adopted. 

For,  if  the  petitioner's  view  of  the  proper  interpretation 
of  this  provision  is  correct,  a  person  may  claim  an  ad- 
vance as  legatee,  though  he  may  have  no  status  as  next 
of  kin,  in  the  event  of  the  will's  rejection;  though  he  is 
required,  upon  presenting  his  application,  to  cite  no  person 
except  the  temporary  administrator;  though  there  may 
be  abundant  grounds  for  refusing  probate  to  the  instru- 
ment under  which  he  claims;  and  though,  for  aught  that 
appeal's,  a  genuine  will  may  be  in  existence,  in  whose  dis- 
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positions  he  has  no  interest  whatever.  By  way  of  avoid- 
ing an  interpretation  which  might  lead  to  such  unjust 
results,  it  is  suggested  by  the  respondent  that  the  provi- 
sion under  discussion  was  never  intended  to  apply  to  cases 
in  which  a  controversy  might  be  pending  over  a  will.  It 
is  true  that  the  pendency  of  such  a  contest  is  not  the  only 
occasion  for  issuing  letters  to  a  temporary  administrator. 
It  is  declared,  by  section  2668,  that  such  an  officer  may,  in 
the  Surrogate's  discretion,  be  appointed  **  where  for  any 
cause  delay  necessarily  occurs  in  the  granting  of  letters 
testamentary  or  letters  of  administration."  But  it  is  a 
matter  of  notoriety  that  one  of  the  most  frequent  occa- 
sions for  such  an  appointment  is  the  delay  occasioned  by 
a  contention  over  the  probate  of  a  will;  and  it  cannot 
perhaps  be  fairly  inferred,  in  the  absence  of  fitting  words 
of  limitation,  that  the  Legislature  intended  to  exclude 
that  class  of  cases  from  the  operation  of  section  2672. 

Now,  it  is  urged  by  the  petitioner  that,  if  an  advance  is 
under  any  circumstances  to  be  allowed  to  one  who  claims 
as  a  legatee,  there  is  much  greater  propriety  in  granting 
an  application  where  the  instrument  offered  as  the  will 
has  been  admitted  to  probate,  even  though  the  contestant 
may  have  perfected  an  appeal,  than  where  the  contro- 
versy over  such  instrument  is  still  pending  before  the 
Surrogate.  This  may  be  promptly  conceded.  But  such 
concession  leaves  the  question  here  presented  still  un- 
answered, for  section  2672  equally  with  section  2050  is 
inapplicable  to  the  present  case.  I  am  persuaded  that, 
while  any  controversy  over  the  genuineness  and  validity 
of  a  will  is  pending  in  this  court  or  upon  an  appeal  here- 
from, the  Surrogate  has  no  authority  to  direct  the  pay- 
ment of  any  legacy^  except  in  such  contingencies  as  are 
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expressly  provided  for  by  the  statutes.  And,  in  inter- 
preting those  statutes,  it  is  quite  immaterial  whether  they 
have  or  have  not  failed  to  make  provision  for  cases  more 
deserving  of  favorable  consideration  than  those  to  which 
they  expressly  relate. 

There  seem  to  be  four  classes  of  cases,  in  which  this 
court  might  be  invoked  to  direct  an  advance  of  a  legacy: 

1.  When  application  is  made  during  the  pendency  of 
proceedings  for  probate.  For  such  a  case,  provision  seems 
to  be  made  in  section  2672. 

2.  When  application  is  made  after  the  grant  of  letters 
testamentary,  and  no  appeal  or  proceeding  for  revocation 
is  pending.  There,  sections  2717,  2718  and  2719  are 
manifestly  applicable. 

3.  When  application  is  made  after  probate  and  pending 
proceedings  for  revocation.  Section  2650  was  apparently 
designed  for  such  a  contingency. 

4.  When  application  is  made  after  a  decree  admitting 
to  probate,  and  an  appeal  from  such  decree  remains  un- 
determined. 

Within  this  last  class  falls  the  case  at  bar,  and  there 
seems  to  be  no  provision  of  law  which  authorizes  the 
granting  of  such  an  application. 

Ordered  accordingly. 
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New   York  Coxtntt.— Hon.   D.  G.  ROLLINS,  Surro- 
gate.— August,  1883. 

Giles  v.  De  Talleyrand, 

In  the  matter  of  the  estate  of  Elizabeth  Giles,  deceased. 

A  testator  can  by  suitable  agreement,  upon  sufficient  consideration,  lawfully 
restrict  his  power  of  testamentary  disposition. 

Code  Civ.  Pro.,  §2743  is  now  the  sole  source  of  the  Surrogate's  jurisdiction 
to  delemiine  disputes  as  to  third  parties*  demands,  in  the  judicial  settle- 
ment of  the  accounts  of  a  decedent's  estate,  and. contains  the  necessary 
implication  that,  where  the  validity  of  a  debt,  claim  or  distributive 
share  ts  dispvUd  or  lias  not  been  established,  he  has  no  authority  to  deter- 
mine the  respective  rights  of  the  contending  parties. 

On  October  19lh.  1863,  the  decedent,  being  then  a  resident  of  New  York 
State,  executed  a  will  making  certain  bequests,  and  dividing  the  residue 
of  her  estate  into  three  parts,  two  of  which  slie  gave  to  her  two  sons, 
and  the  third  to  the  children  of  her  deceased  daughter. 

On  May  25th,  1875,  at  Paris,  France,  she  executed  an  iustrument  purport- 
ing to  be  signed  and  sealed  in  the  presence  of  witnesses,  whereby,  **in 
consideration  of  natural  affection  and  of  the  sum  of  one  dollar,"  she 
covenanted  and  promised  to  pay  to  the  widow  of  her  deceased  son 
10,000  francs  annually  while  decedent  lived ;  agreed  that  all  prop- 
erty of  which  she  might  die  possessed  should  bo  equally  divided  among 
her  children,  and  that,  if  any  of  them  should  be  deceased,  the  chil- 
dren of  such  should  take  their  parent's  share;  and  authorized  and  di- 
rected her  executor  to  pay  after  her  death,  to  her  daughter-in-law,  as 
the  natural  guardian  of  the  children  of  her  said  deceased  son,  one  third 
of  the  net  proceeds  of  her  estate,  •  'in  accordance  with  her  (my)  will. "  In 
November,  1870,  testatrix  executed  a  codicil,  whereby  she  bequeathed  to 
a  ^n^nddaugbter  15,000  francs.  Both  will  and  codicil  haying  been  ad- 
mitted to  probate,  payment,  from  the  general  estate,  of  the  legacy  given 
by  the  codicil  was,  on  the  settlement  of  the  executor's  account,  ob- 
jected to,  on  the  ground  that,  by  the  instrument  executed  in  1875,  testa- 
trix bound  herself  as  to  the  disposition  she  should  make  of  her  prop- 
erty by  will. 

EM^  that,  a  claim  that  the  instrument  executed  in  1875  was  such  as  to  make 
inoperative  a  subsequent  will  or  codicil  not  being  plainly  unreasonable 
and  without  legal  foundation,  the  court  had  no  jurisdiction  to  deter- 
mine the  matters  at  issue,  on  a  settlement  of  the  executor's  account,  and 
Vol.  L— 7 
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that  distribution  of  the  estate  should  be  deferred,  until  the  question  of 
the  validity  and  effect  of  the  instrument  was  passed  upon  hj  a  compe- 
tent tribunal. 


Appucation  by  William  0.  Giles,  sole  acting  executor 
of  the  will  of  decedent,  who  died  December  18th,  1879, 
for  a  final  decree  judicially  settling  his  accounts  as  such 
executor  and  determining  the  persons  among  whom  the 
moneys  in  his  hands  were  to  be  distributed,  and  the  amount 
or  share  to  which  they  were  severally  entitled.  The  facts 
appear  sufficiently  in  the  opinion. 

MuHBAT  Hoffman, /<>r  executor. 

Delano  C.  Calvin,  speciai  guardian  for  Murray  OUes  and  other  infarUt, 

BuBRALL  Hoffman,  for  Florence  Odes  and  others. 

Joseph  E.  Murray,  for  B.  de  Talleyrand  and  another. 

C.  Elliott  Minor, /c>r  5.  de.  TaUeyrand,  as  trustee. 

The  Surrogate. — Application  is  made  for  a  final  judi- 
cial decree  settling  the  accounts  of  decedent's  executor, 
and  determining  the  persons  among  whom  the  moneys 
in  his  hands  are  to  be  distributed,  and  the  amounts  or 
shares  to  which  they  are  severally  entitled. 

On  the  19th  day  of  October,  1863,  the  decedent,  being 
then  a  resident  of  the  State  of  New  York,  executed  a 
will,  whereby,  after  making  certain  bequests,  she  divided 
the  residue  of  her  estate  into  three  parts,  two  of  which 
she  gave  to  her  sons  William  O.  Giles  and  J.  Murray- 
Giles,  and  the  third  to  the  children  of  her  deceased 
daughter,  Elizabeth  Curtis. 

On  the  25th  day  of  May,  1875,  at  Paris,  France,  the 
decedent  executed  a  certain  instrument,  out  of  which  the 
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present  contention  has  arisen.  It  commences  as  follows: 
**Whereas  I,  Elizabeth  Giles  widow  of  the  late  George 
Giles  Esq.  of  the  City  of  New  York,  United  States  of 
America,  now  residing  in  Paris,  Prance,  am  possessed, 
etc." 

It  is  not  clear  whether  the  decedent  intended  to  describe 
herself  or  her  deceased  husband  as  '*of  the  City  of  New 
York."  The  word  ^'now"  seems  to  indicate  that  she  was 
referring  to  herself;  while,  on  the  other  hand,  the  ab- 
sence of  a  comma  after  the  abbreviated  word  **Esq." 
suggests  the  other  alternative. 

By  this  instrument,  the  decedent,  '*in  consideration  of 
natural  affection  and  of  the  sum  of  one  doUar,"  cove- 
nanted and  promised  to  pay  to  her  daughter-in-law,  Kate 
Giles,  the  widow  of  her  deceased  son,  J.  Murray  Giles, 
the  sum  of  10,000  francs  annually,  while  she  (the  dece- 
dent) lived.  And  she  agreed  that  all  property  of  which 
she  might  die  possessed  should  be  equally  divided  among 
her  children,  and  that,  if  any  of  them  should  be  deceased, 
the  children  of  such  should  take  their  parent's  share. 
She  also  authorized  and  directed  her  executor  to  pay, 
after  her  death,  to  her  daughter-in-law,  Kate  Giles,  as 
the  natural  guardian  of  the  children  of  J.  Murray  Giles, 
one  third  of  the  net  proceeds  of  her  estate,  "in  accord- 
ance with  her  (my)  will."  This  covenant  was  executed 
at  Paris,  France.  Decedent's  signature  appears  opposite 
a  scroll  containing  the  word  "seaZ,"  and  the  instrument 
purports  to  have  been  signed,  sealed  and  delivered  in  the 
presence  of  two  witnesses  whose  names  are  appended 
thereto. 

Four  years  later,  in  November,  1879,  shortly  before  her 
death,  the  testatrix  executed  a  codicil  wherein  she  de- 
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scribed  herself  as  '^temporarily  residing  in  the  city  of 
Paris,  in  the  Republic  of  France,"  and  whereby  she  be- 
queathed to  her  granddaughter,  Bessie  de  Talleyrand,  the 
sum  of  fifteen  thousand  francs. 

Both  will  and  codicil  have  been  admitted  to  probate  in 
this  court.  The  payment,  from  the  geneiTil  estate,  of  the 
legacy  of  15,000  francs  to  Bessie  de  Talleyrand  is  objected 
to  by  the  other  parties  in  interest,  who  base  their  opposi- 
tion to  such  payment  on  the  instrument  whereby,  as  they 
claim,  the  testatrix  bound  hei-self  as  to  the  disposition 
she  should  make  of  her  property  by  will.  I  am  asked  to 
decide  whether  that  instrument  is  valid,  and  whether  it 
was  effectual  to  restrain  or  incapacitate  the  testatrix  from 
bequeathing  the  legacy  to  her  granddaughter,  or  indeed 
from  making  any  other  testamentary  disposition  of  her 
estate  inconsistent  therewith. 

Unless  the  claim,  that  this  instrument  was  of  such  a 
character  as  to  make  inoperative  any  subsequent  will  or 
codicil,  is  plainly  unreasonable  and  without  legal  foun- 
dation, it  seems  clear  to  me  that  this  court  has  no 
jurisdiction  to  determine  the  matters  here  at  issue 
(Tucker  v.  Tucker,  ^  Abb,  CL  App.  Dec,  4S8;  Bevan  v. 
Cooper,  7^  N.  F. ,  317).  See,  also,  a  list  of  all  the  reported 
decisions  touching  the  Surrogate's  jurisdiction  over  "  dis- 
puted claims,"  in  the  case  of  Greene  v.  Day  {ante  45). 

Those  decisions  are  expositicms  of  the  supposed  mean- 
ing of  certain  provisions  of  the  Revised  Statutes,  as  to  the 
authority  of  this  court  in  the  judicial  settlement  of  a  de- 
cedent's estate.  They  are  somewhat  conflicting,  but  the 
doctrine  of  the  latest  and  most  authoritative  among  them 
seems  to  have  been  incorporated  into  the  Code  of  Civil 
Procedure.    Mr.  Throop,  one  of  the  Code  commissioners, 
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declares,  in  his  note  to  sec.  2743,  that  that  section  was 
purposely  so  worded  as  to  put  beyond  dispute  this  vexed 
jurisdictional  question. 

The  language  of  the  section  in  question  is  as  follows: 
*' Where  the  validity  of  a  debt,  claim  or  distributive 
share  is  not  disputed  or  has  been  established^  the  decree 
must  determine  to  whom  it  is  payable,  the  sum  to  be 
paid  by  reason  thereof,  and  all  other  questions  concern- 
ing the  same."  This  is  now  the  sole  source  of  the  Sur- 
rogate's jurisdiction,  and  contains,  as  it  seems  to  me,  the 
necessary  implication  that,  where  the  validity  of  a  debt, 
claim,  or  distributive  share  is  disputed  or  has  not  been 
established,  there  is  no  authority  in  this  tribunal  to  de- 
termine the  respective  rights  of  the  contending  parties. 

These  views  are  entirely  consistent  with  those  which 
the  General  Term  of  the  Supreme  Court  has  recently  ex- 
pressed, in  Riggs  V.  Cragg  {26  Hun,  90). 

It  was  there  held  that  this  court  had  jurisdiction  to 
construe  the  will  of  a  testator,  so  far  as  might  be  neces- 
sary to  enable  it  to  settle  an  executor's  accounts.  Save 
for  an  obiter  intimation  in  Bevan  v.  Cooper,  I  think  that 
the  contrary  view  has  never  been  asserted  by  our  courts. 
But  the  present  controversy  does  not  in  any  sense  involve 
the  construction  of  this  decedent's  will,  and  the  case  of 
Riggs  V.  Cragg  (which  arose,  it  may  be  said  in  passing, 
under  the  Revised  Statutes  and  not  under  the  Code)  has 
therefore  no  application. 

Now,  what  is  the  nature  of  this  instrument?  Does  it 
tend  to  establish  a  claim  adverse  to  the  provisions  of  the 
will  and  the  codicil? 

That  a  testator  can  by  suitable  agreement,  upon  suffi- 
cient consideration,  lawfully  restrict  his  power  of  testa- 
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mentary  disposition  there  can  be  no  doubt  (Parsell  v. 
Stryker,  Ul  N,  F.,  1^80),  Whether  the  instrument  under 
consideration  is  or  is  not  such  an  agreement  is  fairly 
open  to  dispute.  The  inquiry  involves  the  consideration 
and  determination  of  several  questions  of  impoitance. 
For  example,  the  ascertainment  of  the  place  of  domicil 
of  the  deceased  at  the  time  of  executing  the  agreement, 
is  a  mixed  question  of  Jaw  and  fact. 

And  there  are  also  to  be  determined  the  ejffect  and 
validity  of  stich  agreement,  under  the  law  of  the  jurisdic- 
tion, wherein  at  the  time  of  its  execution  she  had  her 
domicil,  and  if  such  domicil  be  found  to  be  a  foreign 
one,  the  law  there  prevailing  in  regard  to  the  instrument 
in  question,  and  the  inquiry  how  far  such  instrument,  if 
otherwise  valid,  may  be  relieved  of  its  executory  chai*ac- 
ter  fsliould  that  be  deemed  a  serious  objection  to  its 
validity)  by  the  performance,  on  the  part  of  the  deceased, 
of  such  of  its  provisions  as  were  required  to  be  discharged 
during  her  lifetime. 

I  do  not  feel  at  liberty  to  declare  that  the  contention 
over  these  questions  is  so  manifestly  devoid  of  serious- 
ness and  substance,  as  to  warrant  my  ignoring  the  instru- 
ment in  question,  and  the  claims  to  which  it  has  given 
origin. 

And,  as  the  dispositions  of  the  will  and  codicil  would 
be  very  seriously  affected  by  the  agreement,  in  the  event 
of  its  being  sustained,  I  shall,  until  the  question  of  its 
validity  and  effect  is  passed  upon  by  a  court  of  compe- 
tent jurisdiction,  defer  distribution  of  this  estate. 

Ordered  accordingly. 
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New  York  County.— Hon,  D.  G.  ROLLINS,  Surbo- 

GATE. — August,  1882. 

Walton  v.  Howard. 
In  the  matter  of  the  estate  of  Harriet  Withers,  deceased. 

On  a  proceeding  to  determine  whether  the  bond  of  an  administratrix 
afforded  adequate  security  to  the  creditors,  etc.,  of  the  estate,  an  order 
directing  that  the  moving  party  "be  allowed  for  his  costs  and  ex- 
penses the  sum  of  two  himdred  and  seventy -five  dollai's..  to  be  paid  to  hit 
countel;  that  the  administratrix  be  allowed  for  her  costs  and  expenses 
the  sum  of  one  hundred  and  fifty  dollars,  to  be  paid  to  her  counsel;  and 
that  she  take  these  moneys  out  of  the  funds  of  the  estate  and  deposit 
them  with  the  clerk  for  disbursement,  in  accordance  with  these  pro- 
visions, was — Held,  objectionable,  and  set  aside  on  the  grounds  that, 

1.  Under  Code  Civ.  Pro. ,  there  is  no  provision  whereby  the  Surrogate  can 
lawfully  award  compensation  out  of  a  decedent's  estate  directly  to  the 
counsel  of  parties  litigant;  the  defect  in  the  order  not  being  cured  by 
the  circumstance  that  it,  in  form,  granted  costs  to  the  parties  and  not 
to  their  attorneys. 

S.  It  required  the  administratrix  to  compensate  her  own  attorney. 

Code  Civ.  Pra,§§  2561,  2563.  which,  except  in  certain  rare  cases,  govern 
the  grant  of  costs  and  allowances  in  a  Surrogate's  court,  substantially 
declare  that  (I)  however  eminent  may  be  the  counsel  who  renders  legal 
services  in  a  proceeding,  for  any  other  party  than  an  executor,  an  ad- 
ministrator, a  guardian  or  a  testamentary  trustee,  the  maximum  amount 
wtiich  can  be  taxed  for  those  services,  in  favor  of  his  client  or  for  his 
own  benefit,  is  the  sum  of  seventy  dollars,  together  with  ten  times  as 
many  dollars  as  there  have  been  days,  less  two,  necessarily  occupied  in 
the  trial  or  hearing;  and  (2)  precisely  the  same  limitations  apply  also  to 
executors,  administrators,  guardians  and  testamentary  trustees,  except 
that,  upon  the  final  accounting  of  such  officers,  they  may  be  awardeil,  in 
addition,  not  more  than  ten  dollars  for  each  day  employed  in  the  trial 
and  necesgarily  occupied  in  preparing  therefor,  and  in  arranging  and 
setting  out  the  account. 

Whether  it  is  the  counsel's  or  the  client's  time  whose  necessary  occupation  is 
to  be  considered  in  this  connection,  guaret 

It  seems,  that  parts  of  days  are  not  synonymous  with  days  so  necessarily 
occupied,  for  the  purposes  of  the  statute. 

Whether,  upon  the  judicial  settlement  of  an  account,  payment  to  counsel  can 
ever  be  sanctioned  as  a  charge  against  the  estate,  when  it  recompenses 
iervices  which  have  already  been  the  subject  of  taxation  by  the  Surro- 


.  J 


104    CASES  IN  THE  SURROGATES'  COURTS. 


WALTON  V.  HOWARD. 


gate,  and  for  which  the  accounting  party  has  been  granted  the  statutory 
allowance,  quaere. 

Application  by  Ruth  H.  Walton,  administratrix  of  de- 
cedent's estate,  to  set  aside  an  order  granting  certain 
costs  out  of  the  estate  to  Bradford  Howard,  petitioner 
in  a  proceeding  to  compel  her  to  file  a  new  bond,  etc., 
and  to  her  counsel  therein.  The  facts  appear  sufficiently 
in  the  opinion. 

Francis  L awton,  Jr.  ,  for  administratrix. 
H.  D.  Birdsall,  for  Bradford  Iloiiard, 

The  Surrogate. — By  order  of  this  court,  the  question 
was  submitted  to  a  referee,  whether  the  bond  of  the  ad- 
ministratrix of  this  decedent's  estate  afforded  adequate 
security  to  creditors  and  parties  in  interest.  Upon  the 
coming  in  of  the  referee's  report,  an  oixier  was  entered, 
which  the  administratrix  now  seeks  to  set  aside,  in  so 
far  as  it  grants  certain  costs  and  allowances  out  of  the 
estate.  The  order  in  question  directs  that  the  moving 
party  in  the  proceeding  ''be  allowed  for  his  costs  and 
expenses  the  sum  of  two  hundred  and  seventy-five  dol- 
lars, to  be  paid  to  his  counsel  .  .  .  and  that  the 
administratrix  be  allowed  for  her  costs  and  expenses  the 
sum  of  one  hundred  and  fifty  dollars,  to  be  paid  to  her 
counsel.^'  It  further  provides  that  she  shall  take  these 
moneys  out  of  the  funds  of  the  estate  and  deposit  them 
with  the  clerk  of  this  court  for  disbursement,  in  accord- 
ance with  the  foregoing  provisions. 

This  order  was  improvidently  entered.  Its  directions 
that  costs  be  paid  to  the  respective  counsel  out  of  the 
moneys  of  the  estate,  and  that  the  administratrix  deposit 
with  the  clerk  an  amount  sufficient  for  that  purpose  are 
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clearly  in  excess  of  the  jurisdiction  of  this  court.  The 
Surrogate  of  New  York  was  authorized  by  the  act  of 
1870  (chap.  359,  sec.  9)  to  make  allowances  in  lieu  of 
costs,  directly  to  counsel.  That  act  has  been  repealed,  and 
in  the  Code  of  Civil  Procedure,  which  has  supplanted  it, 
there  is  no  provision  whereby  the  Surrogate  of  this  or 
any  other  county  can  lawfully  award  compensation  out 
of  a  decedent's  estate  directly  to  the  counsel  of  parties 
litigant.  In  this  respect,  the  law  which  was  in  force 
throughout  the  State  for  many  years  prior  to  1870  has 
been  practically  restored.  What  that  law  was  is  dis- 
closed not  only  by  examination  of  the  statutes,  but  by 
numerous  judicial  decisions  (see  Western  v.  Romaine,  1 
Bradf.,  37;  Wilcox  v.  Smith,  26  Barb.,  329;  Lee  v.  Lee, 
39  Barh.,  172;  Devin  v.  Patchin,  26  N.  F.,  US;  Reed  v. 
Reed,  52  iV^.  F.,  651). 

The  statute  in  force  previously  to  1870  was  as  follows: 
"In  all  cases  of  contest  before  a  Surrogate's  court,  such 
court  may  award  costs  to  the  party  in  the  judgment  of  the 
court  entitled  thereto,  to  be  paid  either  by  the  other 
party  personally,  or  out  of  the  estate  which  shall  be  the 
subject  of  such  controversy"  (2  Rev.  Stat.,  223,  sec.  10; 
3  Banks,  6th  ed.,  330). 

It  is  demonstrated,  by  the  decisions  just  cited,  that,  be- 
fore the  adoption  of  the  Revised  Statutes,  Surrogates  had 
no  authority  to  award  any  costs  or  allowances  whatever, 
either  to  parties  or  counsel;  and  that,  so  far  as  counsel 
are  concerned,  there  has  never  been  authority  to  com- 
pensate them  directly,  except  during  the  period  in  which 
the  act  of  1870  was  upon  the  statute  book.  This  view  is 
clearly  recognized  by  the  Court  of  Appeals,  in  Noyes  v. 
Children's  Aid  Society  {70  N.  F.,  483). 
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It  is  claimed  by  the  former  counsel  for  the  administra- 
trix, and  by  the  opposing  counsel,  at  whose  joint  instance 
was  entered  the  order  under  discussion,  that  it  is  not  un- 
lawful, within  the  decisions  above  cited,  because  in  form 
it  grants  costs  to  the  parties  and  not  to  their  attorneys. 
However  this  may  be,  the  order  is  in  substance  a  viola- 
tion of  law,  and  should  not  be  upheld.  It  requires  tlie  ad- 
ministratrix, and  the  clerk  of  the  court,  to  take  steps 
which  wiU  absolutely  insure  such  payments  to  counsel 
as  the  court  would  have  no  authority  to  award  directly. 

The  order  is  objectionable  for  another  reason,  so  far  as 
it  requires  the  administratrix  to  compensate  her  own  at- 
torney. It  is  doubtful  whether  such  a  direction  could 
lawfully  have  been  made,  even  while  the  act  of  1870  was 
in  force  (Marsh  v.  Avery,  81  N.  F.,  SO).  It  is  clear  that 
there  has  been  no  warrant  for  such  procedure  since  that 
act  was  repealed,  and  since  the  authority  of  the  Surro- 
gate of  this  county  has  been  subjected  to  the  same  limi- 
tations* by  which  similar  oflScers  in  other  parts  of  the 
State  have  always  been  restrained  (Seaman  v.  White- 
head, 78  iV.  F.,  306). 

The  motion  to  set  aside  the  objectionable  order  is  there- 
fore  granted. 

As  to  the  contents  of  the  order  which  must  be  entered 
in  its  stead,  it  is  proper  to  state  that,  apart  from  the  er- 
roneous features  which  have  been  already  considered,  the 
amounts  which  the  existing  order  awards  as  costs  are  in 
excess  of  what  is  authorizable  by  law. 

In  place  of  the  broad  discretion  which  the  Surrogate  was 
privileged  to  exercise  while  the  statute  of  1870  wais  in 
force,  he  is  now  restrained  within  the  very  narrow  limits 
of  the  Code  of  Civil  Procedure.     Except  in  certain  cases, 
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which  need  not  be  here  discussed,  and  which  seldom  pre- 
sent themselves  for  consideration,  the  suras  which  can 
lawfully  be  granted  for  costs  and  allowances  must  be  as- 
cei-tained  by  reference  to  sections  2561  and  2562. 

Section  2561  provides  that  *' the  Surrogate,  upon  ren- 
dering a  decree  may,  in  his  discretion,  fix  such  a  sum  to 
be  allowed  as  costs,  in  addition  to  the  disbursements,  as 
he  deems  reasonable,  not  exceeding,  where  there  has  not 
been  a  contest,  twenty-five  dollars,  or,  where  there  has 
been  a  contest,  seventy  dollars;  and,  in  addition  thereto, 
where  a  trial  or  hearing  upon  the  merits  ....  nee- 
essarily  occupies  more  than  two  days,  ten  dollars  for  each 
additional  day." 

The  succeeding  section  (sec.  2662)  permits  an  addition- 
al award  *'  for  counsel  fees  and  other  expenses  "  to  ex- 
ecutors, administrators,  guardians  and  testamentary 
trustees,  upon  the  judicial  settlement  of  their  accounts. 
The  amount  of  this  allowance  must  be  determined  by  a 
per  diem  calculation,  and,  Uke  the  other,  cannot  exceed 
the  maximum  sum  of  ten  dollars  for  each  day  employed 
in  the  trial  and  necessarily  occupied  in  preparing  there- 
for, and  in  making  ready  the  account  for  settlement. 

These  provisions,  however  simple  and  unequivocal  they 
may  seem  to  a  casual  reader,  are  not  always  easy  of  appli- 
cation, and  their  meaning  is  by  no  means  free  from  doubt. 
They  have  certain  features,  however,  which  are  distinct 
and  unmistakeable: 

1st.  They  declare  that,  however  eminent  may  be  the 
counsel  who  renders  legal  services,  in  a  proceeding  in  this 
court,  for  any  other  party  than  an  executor,  an  adminis- 
trator, a  guardian  or  a  testamentary  trustee,  the  maxi- 
mum amount  which  can  be  taxed  for  those  services,  in 
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favor  of  his  client  or  for  his  own  benefit,  is  the  sum  of 
seventy  dollars,  together  with  ten  times  as  many  dollars 
as  there  have  been  days,  less  two,  necessarily  occupied  in 
the  trial  or  hearing.  2d.  And  they  further  declare  that 
precisely  the  same  limitations  apply  also  to  executors, 
administrators,  guardians  and  testamentary  trustees,  ex- 
cept that,  upon  the  final  accounting  of  such  officers,  they 
may  be  awarded  in  addition,  not  more  than  ten  dollars 
for  each  day  employed  in  the  trial  and  necessarily  occu- 
pied in  preparing  therefor,  and  in  arranging  and  setting 
out  the  account. 

It  need  scarcely  be  said  that  tlie  statute,  which  has  thus 
regulated  the  authority  of  the  Surrogate  to  award  costs, 
does  not  preclude  executors,  administrators,  trustees  or 
guardians  from  employing  counsel  to  give  them  necessary 
legal  assistance  in  the  management  of  their  trusts,  or  from 
rewarding  the  services  of  such  counsel  according  to  their 
value,  and  without  reference  to  the  limitations  of  the 
Code  of  Civil  Procedure.  For  payment  so  made,  such  an 
officer  may,  of  course,  present  to  the  Surrogate  his  claim 
for  reimbursement  out  of  the  funds  of  the  estate.  Such 
claim  may  justly  form,  as  it  often  does  form,  one  of  the 
items  with  which  he  credits  himself  in  his  accounts,  and, 
so  piesented,  it  is  laid  bare  to  the  scrutiny  of  all  persons 
interested  in  the  estate,  may  be  objected  to,  like  other 
items,  by  any  party  who  chooses  to  contest  it,  and  will 
be  allowed  or  disallowed,  according  as  it  is  ascertained  to 
have  been  a  proper  or  an  improper  disbursement  (Gilman 
V.  Gilman,  6T.&C.,  2U,  affirmed,  63  K  F.,  ^/). 

Whether,  upon  a  final  accounting,  such  payment  to 
counsel  can  ever  be  sanctioned  as  a  charge  against  the 
estate  when  it  recompenses  services  which  have  already 
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been  the  subject  of  taxation  by  the  Surrogate,  and  for 
which  the  accounting  party  has  been  granted  the  statu- 
tory allowance,  need  not  be  here  determined. 

All  that  is  now  necessary  to  maintain  is  the  proposition 
that,  however  distinguished  may  be  the  counsel  and  how- 
ever valuable  his  services,  the  Surrogate  has  no  power  to 
award,  under  any  circumstances,  a  larger  compensation 
than  ten  dollars  per  day,  in  addition  to  seventy  dollars. 

This  is,  no  doubt,  in  many  instances,  a  very  meagre 
and  insufficient  reward — far  less  than  the  court  would 
feel  bound  to  allow  in  the  exercise  of  a  wider  discretion; 
but  it  is  the  maximiun  reward  which  the  law  has  estab- 
lished, and  that  law,  both  in  its  letter  and  its  spirit,  must 
be  obeyed  and  respected. 

My  observation  of  the  circumstances  attending  the 
present  case  has  led  me  to  scrutinize  other  cases,  in  which 
applications  are  pending  for  costs  and  allowances. 

There  is  a  rule  of  this  court,  established  by  my  prede- 
cessor, which  prescribes  the  procedure  for  the  adjustment 
of  such  costs  and  allowances,  and  requires  certain  aflSda- 
vits  to  be  filed  for  the  information  of  the  Surrogate.  It 
seems  to  be  not  infrequently  the  case  that  these  affidavits, 
purporting  to  contain  averments  as  to  the  amount  of 
time  employed  by  counsel,  disclose  the  number  of  days 
and  parts  of  days  spent  at  the  trial  or  hearing,  or  in  pre- 
paring for  the  same,  or  in  making  up  the  account,  as  the 
case  may  be.  It  is  manifest  that  such  evidence  does  not 
afford  a  proper  foundation  for  the  action  of  the  coiu't. 
One  maybe  engaged  for  ^ 'parts'^'*  of  all  the  days  in  a  year, 
and  yet  consume  no  more  time  than  is  customarily  de- 
voted to  the  labors  of  a  single  week. 

The  estaties  of  decedents  are  now  so  well  protected 
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against  excessive  demands  of  counsel  by  the  restrictions 
of  the  Code  that  there  is  little  cause  for  a  severe  or  illib- 
eral construction  by  the  Surrogate  of  those  provisions  by 
which  his  action  must  be  guided.  But  there  is  still  less 
cause  for  his  shutting  his  eyes  to  the  purposes  of  the 
statute  and  the  mischiefs  which  it  was  designed  to  ob- 
viate and  correct. 

I  shall  not  feel  justified,  now  that  ray  attention  has 
been  called  to  this  practice,  in  regarding  such  affidavits 
as  furnishing  competent  evidence  of  the  number  of  days 
* 'necessarily  occupied." 

The  Court  of  Appeals,  in  the  case  of  Higbie  v.  West- 
lake  {H  N.  F.,  28 1) y  put  a  construction  upon  a  statute 
not  unlike  that  now  under  consideration;  a  construction 
which  I  feel  bound  to  follow  in  performance  of  the  al- 
ways delicate  and  often  disagreeable  duty  which  is  im- 
posed upon  me  by  law. 

The  statute  of  1844  allowed  to  an  executor  or  adminis- 
trator, who  should  superintend  the  sale  of  his  decedent's 
real  estate  for  the  payment  of  debts,  '*a  compensation 
not  exceeding  two  dollars  a  day  for  the  time  necessarily 
occupied  in  such  a  sale." 

The  Court  of  Appeals  held  that  an  administrator,  who 
claimed  that  he  had  been  engaged  for  140  days,  in  execut- 
ing an  order  of  the  Surrogate  to  sell  certain  property  of 
his  intestate,  could  only  be  granted  an  allowance  for  such 
days  as  were  actually  and  necessarily  occupied  in  the 
matter.  Says  Denio,  J.,  pronouncing  the  opinion  of  the 
court,  "The  administrator  swears  to  140  days,  and  to 
justify  the  charge  he  says  he  could  not  establish  himself 
in  any  other  business  while  this  matter  was  going  on. 
No  facts  are  shown  to  prove  that  such  an  exclusive  devo- 
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tion  of  the  administrator's  time  to  this  business  was 
necessary.  The  statute  contemplates  only  ail  allowance 
for  time  necessarily  and  actually  occupied  about  the  sale. 
It  does  not  warrant  the  idea,  which  seems  to  have  been 
entertained  by  this  administrator,  that  he  was  upon  a 
salary  from  the  commencement  to  the  conclusion  of  the 
business.  We  think  the  allowance  of  $60  made  by  the  Su- 
preme Court  was  quite  liberal"  (Higbie  v.  Westlake,s?/pra). 

Its39m5  to  me  that  the  words  '  ^necessarily  occupied" 
must  be  held  to  have  precisely  the  same  force  and  ef- 
fect in  sections  2561  and  2562  of  the  Code,  which  they 
were  decided  to  have  in  the  statute  of  1844,  as  inter- 
preted by  the  Court  of  Appeals.  An  attorney,  no  more 
than  an  administrator,  can  fairly  be  said  to  have  been 
•'necessarily  occupied"  one  hundred  and  forty  days  in 
the  business  of  an  estate,  unless  his  devotion  to  such 
business  during  that  time  was  substantially  to*  the  ex- 
clusion of  other  employment,  and  was  essential  for  the 
proper  discharge  of  his  duties.  He  has  certainly  not 
been  employed  that  number  of  days,  within  the  mean- 
ing of  the  Code,  although  on  each  of  such  days  he  may 
have  rendered  some  slight  service,  if  his  time  has 
mainly  been  occupied  in  other  pursuits. 

It  is  difficult,  and  perhaps  impossible,  to  formulate 
an  exact  rule  applicable  to  this  subject.  For  reasons 
which  readily  present  themselves,  it  would  be,  for  ex- 
ample, harsh  and  unjust  to  require  that  any  arbitrarily 
selected  number  of  hours  should  constitute  a  day's  em- 
ployment, and  that  the  per  diem  allowance  should  be 
rigidly  computed  by  ascertaining  the  number  of  hours 
employed,  and  reducing  those  hours  to  days  by  the 
stem  process  of  arithmetic. 
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It  would  be  equally  harsh  and  unjust,  when  counsel 
had  set  apart  a  day  for  devoting  himgelf  to  some  mat- 
ter pending  in  this  court,  and  had  put  aside  other  busi- 
ness  in  consequence,  to  disallow  the  per  diem  compen- 
sation if  otherwise  properly  taxable,  because,  without 
fault  of  his  own,  he  chanced  to  be  prevented  from  ex- 
ecuting his  purpose. 

This  last  suggestion  is  upon  the  hypothesis  that  it  is 
the  counsel's  time,  and  not  the  client's,  whose  '^neces- 
sary  occupation"  is  to  be  considered,  though  whether 
it  is  the  one  or  the  other  is  one  of  the  many  vexed 
questions  with  which  the  statute  abounds. 

But  while,  in  these  respects,  and  in  others  of  a  sim- 
ilar nature,  the  court  should  deal  liberally  with  its  at- 
torneys in  passing  upon  their  claims  for  costs  and  al- 
lowances, it  is  equally  clear  that  attorneys  should  deal 
fairly  and  justly  with  the  court  in  presenting  such  claims. 
If  by  devoting  himself  with  reasonable  diligence  for  a 
single  week  to  the  preparation  of  an  executor's  account, 
counsel  could  render  all  the  service  which  the  occasion 
demanded,  he  surely  should  not  be  allowed  for  a  year's 
employment,  because  through  indifference  or  from  press 
of  other  business,  or  (if  such  a  case  can  be  conceived 
of)  for  the  very  purpose  of  increasing  his  compensation, 
he  has  prolonged  his  labors  through  that  period  of  time, 
and  has  actually  devoted  thereto  some  odds  and  ends 
of  time  during  every  day.  As  has  been  intimated  al- 
ready, it  is  perhaps  impracticable  to  establish  any  more 
definite  standard  by  which  to  measure  the  claims  of 
litigants  than  is  afforded  by  the  statute  itself.  For  the 
present,  certainly,  I  shall  not  attempt  to  modify  the  rule 
established  by  my  predecessor.     And  it  seems  to  me 
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that  if,  in  any  given  case,  good  sense  is  used  in  apply- 
ing the  statute,  and  good  faith  in  presenting  the  claim, 
there  need  be  no  serious  embarrassment. 

If,  for  example,  a  year  has  elapsed  from  the  time 
when  one's  labors  as  counsel  began  until  they  are 
completed,  the  question  which  he  might  well  ask  him- 
self, before  presenting  his  claim  for  costs,  is  this: 

How  many  of  the  days,  while  this  matter  has  been 
in  my  hands,  have  been  substantially  devoted  to  its 
consideration?  WUat  portion  of  the  whole  intervening 
period  can  I  fairly  claim  has  been  necessarily  em- 
ployed? 

Such  is,  doubtless,  the  spirit  of  the  statute  and  of  the 
rule  of  this  court,  which  was  framed  to  eflfectuate  its 
purposes.  And  while  counsel  may  often  be  justified  in 
the  belief  that  his  services  are  not  fully  compensated 
when  their  value  is  tried  by  these  tests,  he  is  warned,  be- 
fore he  enters  upon  his  employment,  of  these  strict  lim- 
itations which  the  statute  imposes. 

I  have  taken  this  occasion  to  announce,  with  some  par- 
ticularity, my  interpretation  of  sections  2561  and  2562,  be- 
cause of  the  fact  that  I  am  confronted  daily  with  ques- 
tions similar  to  those  which  are  involved  in  one  phase  of 
the  present  proceeding. 

The  views  which  I  have  expressed  will  furnish  a  guide 
to  counsel  in  presenting  their  applications  under  those 
sections,  as  well  as  to  the  clerk,  who,  for  the  convenience 
of  parties,  is  often  called  upon  to  adjust  costs  and  allow- 
ances, subject  to  the  surrogate's  approval. 

After  examining  all  the  papers  which  have  been  sub- 
mitted on  this  motion,  I  think  that  the  costs  of  each  of 
the  parties  may  properly  be  taxed  at  $100,  and  be  made 
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payable  out  of  the  funds  of  the  estate.  The  administra- 
trix, however,  has  already  paid  that  sum  to  her  attorney 
during  the  pendency  of  the  proceedings  wherein  this 
order  was  made.  That  payment  will  be  credited  to  her 
upon  her  final  accounting,  and  no  additional  sum  is  here 
allowed. 

An  order  may  be  entered  conforming  with  this  de- 
cision, and  directing  the  clerk  to  pay  over  to  the  admin- 
istratrix the  moneys  now  in  his  hands  belonging  to  the 
estate. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 

GATE. — November,  1882. 

SCHMTTT  V.  KaHRS. 

In  the  matter  of  the  estate  of  John  Schmitt,  deceased. 

Testator,  by  his  wUI,  gave  hifl  wife  certain  legacies,  and  the  income  of  cer- 
tain leasehold  property  for  her  support  and  that  of  his  minor  children. 
He  further  directed  that  a  house  and  lot  be  sold,  and  one  half  of  the 
income  of  the  proceeds  of  sale  be  paid  his  wife  until  his  **youngcbt 
child  then  living"  attained  majority;  that  the  other  half  of  such  income 
accumulate,  and  the  entire  principal  and  the  accumulntions  be  divided 
"between  my  said  children  who  shall  be  then  living  and  the  lawful 
iasue  of  any  who  may  liave  died  leaving  child  *or  children,  equally, 
when  my  youngest  child  then  living  shall  be  twenty-one  years  of  age ; 
and  in  case  any  of  my  said  children  shall  die  before  my  youngest  child 
then  living  shall  be  twenty-one  years  of  age  leaving  lawful  issue,  such 
issue  shall  take  the  share  of  its  deceased  parent."  Six  children  sur- 
vived testator.  On  an  application,  during  their  lifetime  and  the  mi- 
nority of  three  of  them,  by  the  widow,  to  compel  payment  of  a  por- 
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tion  of  the  trust  fund  for  the  iafants*  support,  the  adult  children  not 
being  made  parties, 

Held  that  the  order  must  be  refused  for  want  of  necessary  parties,  viz. : 
(1)  the  adult  children,  who,  if  alive  at  the  attainment  of  majority  by 
the  "youngest  child,"  would  be  entitled  to  share  m  the  fund;  and  (2) 
the  possible  issue  of  such  children  as  should  die  before  such  event, — 
whose  right,  during  the  life  of  the  trust,  was  not  extingulshablc  by 
any  consent  or  waiver. 

Aj  to  whether  the  time  intended,  in  the  expression  ''youngest  child  then 
living,"  was  (1)  that  of  testator's  death,  so  as  to  entitle  at  least  one  in- 
fant to  an  advance  from  the  fund,  or  (2)  that  of  tlie  attainment  of  ma- 
jority by  such  child  as  should  in  fact  live  to  be  twenty-one  years  of 
age,  and  be  the  youngest  child  then  living,  thus  contravening  the 
statutory  restrictions  of  accumulations,  queers, 

Appucation  by  Susannah  Schmitt,  testator's  widow, 
for  an  order  for  the  payment  to  her  of  certain  moneys 
out  of  his  estate,  for  the  support  of  his  infant  children; 
opposed  by  Cord  Kahrs  and  Jacob  Zahn,  executors  and 
trustees.    The  facts  appear  sufficiently  in  the  opinion. 

Robert  Benner,  ft/r  petitioner, 

L.  8.  QoEBEL.  for  exeeutorM  and  trusteea,  « 

The  Surrogate.— The  widow  of  the  testator  asks  the 
court  to  direct  the  payment,  out  of  the  funds  of  the 
estate,  of  certain  moneys  for  the  support  and  mainte- 
nance of  the  testator's  minor  children,  the  youngest  of 
whom  is  now  fifteen  years  old. 

The  testator  bequeathed  the  income  of  certain  leasehold 
property  to  his  widow  for  the  support  and  maintenance 
of  herself  and  of  his  minor  children.  He  bequeathed  to 
her,  outright  and  without  reference  to  the  children,  the 
proceeds  arising  from  the  sale  of  a  barber's  shop,  and, 
also,  certain  moneys  in  bank.  He  directed  that  a  certain 
house  and  lot  should  be  sold;  that  the  income  of  one 
half  its  proceeds  should  be  paid  to  his  wife  until  his 
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"youngest  child  then  living"  should  reach  the  age  of 
twenty-one  years;  that  the  other  half  of  the  proceeds  of 
such  sale  should  be  suffered  to  accumulate  and  be  from 
time  to  time  invested,  and  that  such  accumulations,  to- 
gether with  the  whole  of  the  original  proceeds  of  such 
sale,  should  be  divided — in  the  language  of  the  will— 
'^between  my  said  children  who  shall  be  then  living  and 
the  lawful  issue  of  any  who  may  have  died  leaving  child 
or  children,  equally,  when  my  youngest  child  then  living 
shall  be  twenty-one  years  of  age;  and  in  case  any  of  my 
said  children  shall  die  before  my  youngest  child  then  hv- 
ing  shall  be  twenty-one  years  of  age  leaving  lawful  issue, 
such  issue  shall  take  the  share  of  its  deceased  parent." 

The  deceased  left  six  children,  of  whom  all  are  now 
living  and  three  are  of  age.  Counsel  for  the  trustees  in- 
sists that  the  circumstances  of  the  infants  and  the  widow 
are  such  as  to  make  unnecessary  any  allowance  for  main- 
tenance. Without  passing  upon  this  question,  it  seems 
to  me  that,  on  the  face  of  the  will  itself,  there  appear  in- 
surmountable obstacles  to  granting  the  prayer  of  this 
petition. 

1st.  The  adult  children,  in  case  they  shall  be  aUve  when 
the  * 'youngest  child"  attains  his  majority,  will  be  entitled 
in  their  own  right  to  share  in  the  fund  and  its  accumu- 
lations, and  entitled  also  to  take  by  substitution  a  portion, 
at  least,  of  the  share  of  such  of  the  other  children  of  the 
testator  as  may  in  the  meantime  have  died  without  issue. 

Now,  these  adult  children  are  not  parties  to  this  pro. 
ceeding,  and  do  not  appear  to  have  consented  to  the  grant- 
ing of  any  allowance  for  maintenance.  Indeed,  even  if 
such  consent  were  procured,  it  would  apparently  prove 
imavailing. 
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The  right  of  the  possible  issue  of  each  of  the  several 
children  of  the  testator  to  the  share  of  his  parent,  in  the 
event  of  such  parent's  dying  during  the  continuance  of 
the  trust,  cannot  be  extinguished  by  any  consent  or 
waiver  (In  matter  of  Davison,  6  Paige^  136;  In  matter  of 
Ryder,  11  Paige,  185;  In  matter  of  Turner,  10  Barb. ,  652; 
Deen  v.  Cozzens,  7  Robt,  178;  Ex  parte  Kerable,  11  Ves,^ 
604;  En-at  v.  Barlow,  U  Ves.,  202;  Turner  v.  Turner,  i 
Sim.,  430). 

2d.  It  is  doubtful  what  is  the  meaning  of  the  expres- 
sion ''the  youngest  child  then  living,"  which  occurs  sev- 
eral times  in  the  wilL  If  it  means  the  youngest  child 
who  should  be  living  at  the  testator's  death,  then  it  may 
be  urged,  with  some  force,  that  that  particular  child  is  en- 
titled to  take  in  any  event,  and  that,  so  far  as  he  is  con- 
cerned, his  share,  even  in  the  event  of  his  death  before 
attaining  his  majority  cannot  be  diverted,  by  the  pro- 
visions of  this  will,  to  his  surviving  brothers  and  sisters. 
And  it  may,  accordingly,  be  claimed  as  a  necessary  infer- 
ence, that,  if  such  an  interpretation  of  the  expression 
**the  youngest  child  then  living"  be  accepted  as  correct, 
the  claim  for  maintenance  should  be  at  least  sustained  so 
far  as  relates  to  this  particular  child.  But  the  will  is  by 
no  means  clear  in  this  regard.  It  is  not,  for  exaniple,  a 
strained  or  unnatural  construction  of  its  terms  to  con- 
clude that  the  testator,  in  his  reference  to  the  coming  of 
age  of  his  ''youngest  child  then  living,"  had  in  mind 
something  very  different  from  that  which  has  just  been 
suggested;  that  he  intended  that  the  accumulations 
should  continue  until  such  time  as  the  coming  of  age  of 
that  one  of  the  children  {whichever  it  might  be),  who 
should  in  fact  live  to  be  of  the  age  of  twenty-one  years, 
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and  be  the  youngest  child  then  living.  In  other  words^ 
it  may  be  that  the  word  *'then"  refers,  in  point  of  time, 
not  to  the  death  of  the  testator,  but  to  the  coming  of  age 
of  such  one  of  his  minor  children  as  might  then  be  the 
youngest  child,  even  though  he  had  become  such  by  the 
death  of  one  or  more  of  his  younger  brothers  or  sisters. 

This  presents  the  serious  consideration  whether  the 
accumulation  thus  directed  is  not  such  an  accumulation 
as  is  directly  prohibited  by  the  statute  (Rev.  Stat.,  part  2, 
ch.  4,  tit.  4,  §§  3  and  4;  .^  Banks,  7th  ed.,  2257). 

Upon  the  final  accounting  of  these  executors,  they  were 
directed  to  retain,  as  trustees  under  the  will,  the  princi- 
pal and  accumulations  in  which  the  children  are  inter- 
ested. But  the  questions  above  discussed  were  not  then 
determined,  and  manifestly  cannot  be  determined  in  this 
proceeding  for  the  lack  of  necessary  parties  (Riggs  v. 
Cragg,  89  K  F.,  479).  The  motion  must,  therefore,  be 
denied. 

Ordered  accordingly. 


New  York  County.— Hon.   D.  G.  ROLLINS,   Surro- 
gate.—November,  1882. 

Hoffman  v.  Pennsylvania  HosprrAL. 

In  the  matter  of  the  estate  of  Sylvanus  W.  Godon, 

deceased. 

Whenever  in  contemplation  of  law  a  general  legacy  is  due,  the  right  thereto 
carries  with  it,  even  though  actual  payment  is  then  impossible,  the  right 
to  interest  until  payment  is  made,  and  it  is  quite  immaterial  whether  the 
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assets  of  the  estate  have  been  fruitful  or  unproductive.  Tlie  lei^atee  is  in 

the  same  position  as  a  creditor,  and  is  entitled  to  be  awarded  interest 

for  such  time  as  he  is  kept  out  of  his  demand. 
The  only  mode  of  compensation,  fixed  by  law  for  the  delay,  is  allowance  of 

interest  at  the  legal  rate. 
The  distinction,  as  to  rate,  between  a  claim  of  interest  by  a  legatee,  as 

against  those  entitled  to  the  residuary  estate,  and  the  charge  against  a 

personal  representative,  on  his  accounting,  for  moneys  uninvested  or 

misapplied, — pointed  out. 

Appucation  by  Bertha  Hoffman  and  others,  general 
l^atees  under  testator's  will,  for  allowance  of  interest  on 
their  legacies,  in  decree  of  distribution.  The  facts  appeal* 
sufficiently  in  the  opinion. 

Crobbt  Sc  Hoffkak,  far  Bertha  Eoffman,  general  legatee. 

Lord,  Day  &  Lokd,.  for  Pennsylvania  Hospital  of  Philadelphia,  rendu- 
euTf  legatee. 

CEa>HA8  Brainehd,  for  William  A.  Smith,  executor, 

C.  M.  Marsh;  Benedict,  Taft  &  Benedict;  Stearns  &  Curtis; 
McDANiEii,  Wheeler  &  Souther;  Blatchford,  Seward,  Griswold  & 
Da  Costa;  Tatlor  &  Ferris;  Yak  Winkle,  Candler  &  Jay;  Arnouz, 
Bitch  &  Woodford,  and  William  A.  W.  Stewart,  for  legatees. 

The  Surrogate. — This  estate  being  now  ready  for  final 
distribution,  the  question  has  arisen  as  to  the  amount  of 
interest  which  the  executor  should  allow  to  certain  gen- 
eral legatees.  The  time  for  which  interest  is  to  be  cal- 
culated is  not  the  subject  of  contention,  but  at  what  rate 
the  computation  should  be  made. 

It  is  claimed,  in  behalf  of  those  entitled  to  the  residuary 
estate,  that  the  rate  should  not  be  more  than  four  per 
cent.  This  claim  rests  upon  the  fact  that,  since  the  leg- 
acies in  question  became  payable,  the  estate,  though 
skillfully  and  prudently  managed,  has  yielded  an  average 
annual  income  of  not  more  than  four  per  cent.  And  so 
it  is  argued  that  it  is  inequitable  for  the  legatees  to  be 
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allowed  as  interest  a  larger  sum  than  has  actuaUy  accrued 
to  the  estate  by  the  delay  in  discharging  the  legacies. 

In  opposition,  it  is  contended  that  the  rate,  at  which 
interest  should  be  computed,  is  in  no  way  dependent  upon 
the  amount  of  income  which  the  estate  has  earned,  but 
that  the  legal  rate  of  six  per  cent,  must  be  allowed  as  of 
course. 

The  cases  which*  are  cited  in  support  of  the  views  of  the 
residuary  legatees  are  plainly  not  decisive  of  the  point 
under  discussion. 

In  King  v.  Talbot  {Ifi  N.  F.,  H\  the  Court  of  Appeals 
determined  the  rate  of  interest  which,  under  the  circum- 
stances of  that  particular  case,  should  be  charged  against 
an  executor  upon  moneys  of  his  testator's  estate  which  he 
had  devoted  to  investments  unauthorized  by  law.  As  it 
appeared  that  the  executor  had  acted  in  good  faith, 
believing  that  his  course  was  both  lawful  and  prudent, 
the  court,  in  the  exercise  of  its  discretion,  charged  him 
with  interest  at  one  per  cent,  less  than  the  lawful  rate, 
partly  upon  the  ground  that  if  there  had  been  the  strict- 
est compliance  on  his  part  with  the  requirements  of  the 
law,  no  larger  income  than  that  would  probably  have 
been  realized. 

Shuttle  worth  v.  Winter  {55  N.  Y.,  6^4)  was  a  similar 
case.  It  was  there  decided  that  an  administratrix  ought 
not  to  be  charged  with  seven  per  cent,  interest,  when  she 
had  in  fact  received  but  four  or  five,  unless  it  appeared 
that  she  had  personally  used  the  funds  of  the  estate,  or 
might  by  reasonable  diligence  have  obtained  a  higher  rate 
of  interest.  To  substantially  the  same  effect  is  Haskin 
V.  Teller  {3  Redf.,  323). 

The  doctrine  of  these  cases  I  should  unhesitatingly 
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adopt,  if  it  were  sought  to  hold  the  executors  upon  this 
accounting  chargeable  with  interest  upon  the  body  of  the 
estate.  But  no  such  claim  is  here  made.  The  distinction 
between  the  question  decided  by  the  cases  above  cited,  and 
the  one  now  presented,  was  pointed  out  by  my  predecessor, 
ill  Wheeler  v.  Ruthven  C^  Redf,,  49S).  He  held  that  inter- 
est should  be  allowed  upon  legacies  at  the  then  legal  rate 
of  7  per  cent.,  and  the  decree  which  so  provided  was 
afterwards  sustained  on  appeal,  though  it  does  not  appear 
that  the  attention  of  the  appellate  court  was  called  to  this 
subject. 

I  have  been  unable  to  find  any  judicial  decision  sus- 
taining the  theory  of  the  residuary  legatees,  but  have 
found  many  which  take  the  opposite  view.  Indeed,  it 
seems  to  be  well  settled  that  whenever,  in  legal  contem- 
plation, a  legacy  is  due,  the  right^thereto  carries  with  it, 
even  though  actual  payment  is  then  impossible,  the  right 
to  interest  until  such  actual  payment,  and  that  it  is  quite 
immaterial  whether  the  assets  of  the  estate  have  been 
fruitful  or  unproductive. 

In  Kent  v.  Dunham  {106  Mass.^  686),  it  was  held  that 
a  legacy  carried  interest  from  the  time  when,  by  the 
terms  of  the  will  or  the  rules  of  law,  it  was  due,  although 
the  executor  had  not  at  that  time  assets  available  for  the 
administration  of  the  estate,  and  even  although  he  was 
prevented  from  administering  by  impediments  interposed 
by  the  legatee  himself. 

To  a  similar  effect  is  Martin  v.  Martin  (6  Watts,  67). 
Hertford  v.  Lowther  {9  Beav.,  266)  is  also  in  point.  A 
l^acy  was  given  to  A. ,  on  condition  that  he  should  pay  a 
certain  sum  to  B.  In  consequence  of  litigation,  A.  was 
unable  for  several  years  to  get  possession  of  his  legacy, 
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which  meanwhile  yielded  no  income.  Nevertheless,  it 
was  held  that  A.  was  bound  to  pay  B.  interest,  from  ofl^ 
year  next  after  the  death  of  the  testator.  All  these 
decisions  manifestly  rest  upon  the  doctrine  that  a  legatee, 
when  he  is  entitled  to  be  paid,  is  in  precisely  the  same 
situation  as  a  ci^ditor  of  the  estate,  and  should  be 
awarded  interest  for  such  time  as  he  is  kept  out  of  his 
demand. 

That  the  legal  rate  is  the  proper  rate  has  been  directly 
determined  in  Wheeler  v.  Brem  {33  Miss.,  120),  and  in 
King's  estate  {11  Phil,  27),  "The  executor  argued," 
says  the  court  in  the  latter  case,  "  that  the  legatees  were 
not  entitled  to  the  legal  rate  of  interest,  for  the  reason 
that  he  had  deposited  Ihe  moneys  of  the  estate  in  a  trust 
company,  to  await  the  time  of  payment  of  the  legacies, 
and  received  but  four  per  cent,  interest  on  the  deposits. 
Does  this  fact  affect  the  rights  of  the  legatees?  We  think 
not.  They  were  entitled  to  be  paid  at  the  close  of  the 
year  after  the  testator's  death,  and  whether  the  amount 
of  their  legacies  was  placed  at  interest  is  immaterial  to 
them.  They  are  entitled  to  compensation  for  the  delay 
in  payment,  and  the  only  mode  of  compensation  fixed  by 
law  is  interest.  We  see  no  reason  why  they  should  not 
be  allowed  the  legal  rate." 

This  view  seems  to  me  correct,  and  a  decree  may  be 
presented  in  accordance  therewith. 


NEW  YOEK  COUNTY,  NOVEMBER,  1883.    128 

XBLOHEB  T.  BTRTBNS. 


New  York  County.— Hon.   D.  G.  ROLLINS,  Surro- 
gate.— ^November,  1882. 

Melchbr  v.  Stevens. 

In  the  matter  of  the  estate  of  Paran  Stevens,  deceased. 

R  uetM,  that,  previously  to  1870,  the  Surrogate's  court  in  New  York  county, 
as  in  other  counties,  had  no  general  power  of  revising  its  own  decisions 
upon  tlic  ground  of  error,  either  in  law  or  in  fact. 

Code  Ci7.  Fro.,  §  2481,  subd.  8,  giving  to  a  Surrogate,  in  or  out  of  court, 
power  "to  grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  dis- 
covered evidence,  clerical  error  or  other  sufficient  cause"  does  not 
authorize  the  court  to  sit  in  review  of  lis  own  decisions,  as  upon  an 
appeal 

After  a  decision,  upon  exceptions  to  a  referee's  report  on  executors'  ac- 
counting, which  was  the  result  of  a  full  consideration  of  the  questions 
at  issue  between  the  parties,  certain  of  the  latter,  being  dissatisfied  with 
the  decision,  applied  to  the  Surrogate's  successor  for  areargument,  con- 
tending that  the  same  was  clearly  erroneous  as  to  certain  matters  speci- 
fied, and  based  upon  a  misapprehension  of  the  facts  established  by  the 
evidence. — 

Hdd,  that,  assuming  the  court  as  then  constituted  to  entertain  essentially 
different  views  of  the  merits  of  the  controversy  from  those  formerly  de- 
clared, this  would  furnish  no  sufficient  cause  for  allowing  a  new  discus- 
sion, with  a  view  to  a  new  determination,  and  that,  accordingly,  except 
as  to  certain  clerical  errors  appearing,  the  application  must  be  denied. 

The  considerations  governing  the  determination  of  a  motion,  Xoopen  a  judg- 
ment or  an  order,  are  equally  applicable  to  the  question  of  granting  a 
rehearing  in  a  case  where  the  decision  has  not  culminated  in  a  formal 
decree. 

Application  by  John  L.  Melcher  and  others,  executors 
of,  and  trustees  under  decedent's  will,  for  a  reargument  of 
exceptions  to  referee's  report  on  the  executors'  account- 
ing; opposed  by  Mrs.  Stevens,  widow  of  decedent,  and 
executrix  of  his  will.  The  facts  appear  sufficiently 
in  the  opinion. 
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BuRRiLL,  Davison  &  BvnRiLh,  far  ezeeuion, 

Gboroe  Zabbiskie,  far  tnuteea. 

Han  &  Farsonb,  for  Marietta  R,  Stevens. 

The  Surrogate. — This*  is  aa  application  for  a  reargu- 
ment  of  the  questions  arising  upon  the  report  of  the 
referee,  who  was  appointed  by  my  predecessor  to 
examine  and  pass  upon  certain  accounts,  filed  by  the 
executors  and  by  the  executrix  of  this  estate.  Excep- 
tions were  filed  to  the  referee's  findings,  and  were  heard 
by  Surrogate  Calvin,  who  rendered  a  decision  upon 
which  no  decree  has  as  yet  been  entered. 

The  executors  of  the  testator,  the  trustees  of  Mrs. 
Stevens  and  the  trustees  of  the  residuary  estate,  are 
dissatisfied  with  this  decision,  and  have  appUed  to  the 
court  for  a  reconsideration  of  the  questions  which  it 
determines.  The  matters  in  controversy  between  the 
parties,  and  in  regard  to  which  it  is  claimed  that  the 
late  Surrogate  made  an  erroneous  disposition,  are  the 
following: 

First.  Three  items  aggregating  $125,000,  being  moneys 
paid  to  the  Dime  Savings  Bank,  in  reduction  of  a  mort- 
gage of  $425,000  on  premises  known  as  the  Stevens 
apartment  house,  which  had  been  transferred  to  Mrs. 
Stevens'  trustees,  on  account  of  the  trust  of  one  million 
dollars  created  for  her  benefit  by  the  will. 

Second.  An  item  of  $5,950,  paid  as  commissions  to  a 
broker  for  negotiating  a  transfer,  to  the  New  York  Life 
Insurance  Company,  of  the  mortgage  just  referred  to, 
after  it  had  been  reduced  to  $300,000. 

Third.  An  item  of  $30,750  expended  at  various  times 
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for  repairs  upon  the  apartment  house,  after  it  had  been 
transferred  to  the  trustees  of  Mrs.  Stevens. 

[As  to  all  the  amounts  thus  far  specified,  the  main  con- 
troversy, between  the  executors  and  trustees  on  the  one 
hand,  and  Mrs.  Stevens  on  the  other,  was  whether  or  not 
these  disbursements  should  be  charged  to  the  million- 
dollar  trust.] 

Fourth.  An  item  of  $20,000  paid  by  the  executors  to 
Mrs.  Melcher  personally,  she  being  one  of  the  cestuis  que 
trust  of  the  residuary  estate. 

Fifth.  Several  items,  amounting  in  all  to  over  $4,600, 
with  which  the  executrix  credited  herself,  on  account  of 
certain  litigation  in  Boston. 

Sixth.  An  item  of  $486.28,  charged  by  the  executrix 
against  the  estate  on  account  of  insurance,  disallowed  by 
the  referee,  and  allowed  in  part  by  the  Surrogate. 

Seventh.  An  item  of  $300,  for  plumbing  in  the  apart- 
ment house  after  the  transfer  to  Mrs.  Stevens'  trustees. 

Eighth.  Three  other  items,  credited  to  the  executrix — 
one  of  $100,  which  is  claimed  to  have  been  included  twice 

■ 

in  the  account,  another  of  $20,  for  architect's  services, 
and  another  of  $20,  for  surveying  premises  Nos.  228  and 
230  Fifth  avenue. 

It  is  urged,  by  the  counsel  for  the  executors,  that  the 
decision  of  my  predecessor  is  clearly  erroneous  as  to  cer- 
tain of  the  matters  above  specified,  and  that  such  decision 
was  based  upon  a  misapprehension  of  the  facts  established 
by  the  evidence. 

Upon  a  careful  examination  of  the  testimony,  taken 
by  the  referee  in  this  proceeding,  and  of  the  mass  of  pa- 
pers and  pleadings  on  file,  I  am  led  to  believe  that  the 
decision  of  Surrogate  Calvin  was  the  result  of  a  full  con- 
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sideration  of  the  questions  at  issue  between  the  partis. 
I  ought,  no  doubt,  in  the  absence  of  evidence  to  the  con- 
trary, to  assume  that  such  is  the  fact,  even  if  there  were 
no  evidence  to  support  it  (Terry  v.  Wait,  66  X.  Y,^  9 J; 
Taylor  v.  Grant,  A  J,  &  S.,  261;  Weston  v.  Ketchum,  7 
J.  &  S.^  552).  Such  evidence,  however,  is  not  wanting. 
In  his  written  opinion  on  file,  the  principal  mattera  here 
in  controversy  are  fully  discussed  by  the  Surrogate,  and 
the  grounds  of  his  decision  thereon  are  stated  at  length. 

The  important  question,  therefore,  which  is  at  the  very 
threshold  of  the  present  inquiry,  is  this:  Assuming  that 
my  own  views  of  the  merits  of  this  contention  essentially 
differ  from  those  which  are  declared  by  my  predecessor; 
assuming,  for  example,  that  the  court,  as  now  consti- 
tuted, would  feel  constrained  to  hold  that  the  item  of 
$125,000  should  be  charged  to  the  trustees  of  Mrs.  Stevens, 
and  that,  in  other  and  important  particulars,  the  decision 
criticised  by  the  executor's  counsel  is  erroneous,  how  far 
is  it  lawful  and  proper  to  allow  a  new  discussion  of  these 
matters,  with  a  view  to  a  new  determination?  It  is  mani- 
fest that  this  can  be  best  ascertained  by  reference  to  the 
practice  and  procedure  of  this  court,  and  to  those  de- 
cisions and  statutes  which  disclose  the  nature  and  extent 
of  its  jurisdiction. 

Before  the  passage  of  the  act  of  1870,  the  Surrogate's 
court  in  this  county  was  restrained  within  the  same 
limits  as  were  similar  tribunals  in  other  counties,  as  I'e- 
garded  its  power  to  open  orders  and  decrees,  or  to  grant 
rehearings  in  favor  of  litigants.  Its  authority  was  con- 
fined to  cases  in  which  there  had  been  some  fraud  or  col- 
lusion, or  some  mistake  occasioned  by  oversight  or  acci- 
dent.   It  had  no  general  power  of  revising  its  decisions, 
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upon  the  ground  of  eiTor,  either  in  law  or  fact  (Brick's 
Estate,  15  Abb.  Pr.,  36;  Dobke  v.  McClaran,  il  Barb., 
491;  Campbell  v.  Thatcher,  5^  Barb.,  382;  Wright's  Ac- 
counting, 16  Abb.  Pr.,  N.  S.,  U6). 

In  Brick's  Estate  {supra),  Judge  Daly,  pronouncing  the 
opinion  of  the  court,  says:  *•  When  all  the  parties  in  in- 
terest have  been  represented  at  the  hearing,  and  the  court 
has  given  its  final  sentence  or  decree,  I  know  of  no  au- 
thority showing  that  these  courts  have  ever  exercised  the 
general  power  of  opening  and  reversing  it,  upon  the 
giound  that  they  had  erred  as  to  the  law,  or  had  decided 
erroneously  upon  the  facts."  This  language  is  cited  ap- 
provingly in  Wright's  Accounting  {supra).  To  the  same 
effect  is  Campbell  v.  Thatcher  {supra). 

Judge  Leonard,  in  Dobke  v.  McClaran  {supra),  declares 
that  he  is  ''unable  to  find  any  authority  for  granting  a 
rehearing  in  a  case  before  the  Surrogate,  when  it  has 
been  regularly  heard  and  submitted  on  the  merits." 

In  the  case  of  Yale  v.  Baker  (^  Him,  4^8),  the  Supreme 
Court,  in  the  fourth  department,  affirmed  an  order  of  the 
Sun-ogate  denying  an  application  to  open  a  decree. 
Judge  Gilbert,  delivering  the  opinion,  said:  * 'Another 
insuperable  obstacle  to  the  maintenance  of  the  petition  to 
open  the  decree  is  that  the  error  which  it  allege?  would 
require  a  mere  review  by  the  Surrogate  of  his  former  de- 
cree.    This  can  be  done  only  by  appeal." 

In  Decker  v.  Elwood  {3  T.  &  C,  48),  the  Supreme 
Court,  in  the  third  department,  while  recognizing  the 
power  of  the  Surrogate  to  correct  eiTorsand  mistakes  ap- 
parent on  the  face  of  the  proceedings,  states  that  '*the 
opening  of  the  decree  of  a  Surrogate,  formally  and  law- 
fully made,  is  always  a  matter  of  extreme  delicacy,  and 
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requires  the  exercise  of  the  soundest  discretion.  It  should 
only  be  done  in  extraordinary  cases,  and  wher«  errors  are 
plain,  palpable  and  beyond  any  question.  The  greatest 
caution  should  at  all  times  be  observed,  in  thus  furnish- 
ing the  opportunity  to  correct  errors  in  the  judgment  of 
a  competent  tribunal,  and  it  should  never  be  done  to  the 
extent  of  allowing  the  whole  subject-matter  to  be  investi- 
gated and  tried  over  again.  Siu:h  a  practice  would  be 
virtually  permitting  the  tribunal  to  review  its  oion  pro- 
ceedings^ the  same  as  upon  an  appeal,  which  was  never 
intended  and  should  not  be  tolerated." 

The  jurisdiction  of  this  particular  court  to  open  orders 
and  decrees,  and  grant  rehearings,  was  somewhat  enlarged 
by  chapter  359  of  the  statute  of  1870  (Laws  1870,  vol.  1, 
page  826).  Its  first  section  provided  that  the  Surrogate 
of  the  county  of  New  York  should  have  the  same  power 
to  set  aside,  open,  vacate  or  modify  the  orders  or  decrees 
of  the  said  court,  as  was  exercised  by  courts  of  record  of 
general  jurisdiction.  This  authority  has  been  extended, 
by  subdivision  t)  of  section  2481  of  the  Code  of  Civil  Pro- 
cedure, to  Surrogates'  courts  throughout  the  State.  The 
latter  section,  which  has  supplanted  the  act  of  1870 
(supra)^  declares  that  the  Surrogate  has  power  to  open, 
vacate,  modify  or  set  aside  ...  a  decree  or  order 
of  his  court,  or  to  grant  a  new  trial  or  a  new  hearing  for 
fraud,  newly  discovered  evidence,  clerical  error  or  otiier 
sufficient  cause.  The  powers  conferred  by  this  subdivision 
must  be  exercised  only  in  a  like  case,  and  in  the  same 
manner,  as  a  court  of  record  of  general  jurisdiction  ex- 
ercises the  same  powers." 

There  can  be  no  doubt  that  such  circumstances  as  the 
decisions  above  cited  deemed  sufiScient  to  justify  the 
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opening  and  setting  aside  of  orders  and  decrees,  and  the 
granting  of  rehearings,  are  among  those  now  covered  by 
the  Code  provision.  But  it  cannot,  as  it  seems  to  me,  be 
justly  claimed  that,  upon  any  of  the  grounds  specified  in 
those  decisions,  the  power  invoked  in  the  case  at  bar  can 
properly  be  exercised.  This  brings  us  to  the  question 
whether  the  Code  gives  any  such  enlargement  of  jurisdic- 
tion as  will  permit  the  rehearing  of  the  matters  here  in 
dispute?  If  it  does,  it  is  because  there  have  been,  in  these 
proceedings,  some  '^clerical  errors,"  to  use  the  language 
of  the  statute,  or  some  circumstances  which  are  within 
the  meaning  of  the  phrase  ''other  sufficient  cause." 

If  the  item  of  $100,  and  the  two  items  of  $20  each, 
have  been  improperly  allowed  to  the  executrix,  they  may 
well  be  claimed  to  have  been  so  allowed  '^through  clerical 
error  or  by  mistake,  the  result  of  oversight  or  accident. " 
As  such,  those  items  are  properly  the  subject  of  recon- 
sideration and  correction.  So,  too,  the  item  of  $480.28 
allowed  for  insui'ance,  and  referred  to  by  the  Surrogate 
as  relating  to  Boston  property,  seems,  in  fact,  to  pertain 
to  the  premises  in  Fifth  avenue,  settled  by  Mr.  Stevens 
upon  his  wife  before  his  decease.  But  these  matters, 
which  could  be  easily  corrected  upon  the  settlement  of 
the  decree,  are  evidently  regarded  as  of  minor  moment 
by  the  executors.  Their  contention  chiefly  relates  to 
larger  items,  which  are  claimed  to  have  been  erroneously 
passed  upon. 

The  question  then  recurs:  Does  the  fact  that  my  pre- 
decessor made  such  a  disposition  of  some  of  these 
inattei-s  as  would  seem  to  me  erroneous,  constitute  "suf- 
ficient cause,"  within  the  meaning  of  section  2481,  for 
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the  exercise  of  the  Surrogate's  power  to  open  decrees  and 
to  grant  rehearings? 

Reference  to  the  principles  which  control  courts  of 
record  of  general  jurisdiction,  in  disposing  of  similar 
applications,  has  convinced  me  that  the  circumstances  of 
the  present  case  do  not  afford  ^'sufficient  cause''  for 
granting  the  relief  prayed  for. 

In  Mount  v.  Mitchell  {32  K  F.,  702),  the  Court  of 
Appeals  established  the  following  rule,  goveniing  appli- 
cations for  a  rehearing  or  reargument  in  that  court: 
''Motions  for  reargument  should  be  founded  on  papers 
showing  clearly  that  some  question  decisive  of  the  case, 
and  duly  submitted  by  counsel,  has  been  overlooked  by 
the  court;  or  that  the  decision  is  in  conflict  with  an  ex- 
press statute,  or  with  a  controlhng  decision,  to  which  the 
attention  of  the  court  was  not  drawn,  through  the  neg- 
lect or  inadvertence  of  counsel." 

The  rule  thus  promulgated  has  since  been  substantially 
followed  by  the  subordinate  courts  (1866,  Newell  v. 
Wheeler,  i  RobL,  J94;  18G6,  The  Rector,  etc.,  Trinity 
Church  V.  Higgins,  i  Robt.,  372;  1869,  McGarry  v.  Board 
of  Supervisors,  1  Sweeney^  219;  1870,  BoUes  v.  Duff,  56 
Barb.,  671^;  1871,  Merrill  v.  MerriU,  11  Abb.  Pr.  N.  S., 
76;  1872,  Giles  v.  Austin,  0  J.  &  S.  5Jf5;  1873,  Taylor  v. 
Grant,  ^  J.  &  S.,  260;  1874,  Guidet  v.  The  May*,  etc., 
N.  Y.,  5  J.  cfe-  S.,  126;  1874,  Curley  v.  Tomlinson,  5 Daly, 
283;  1878,  Banks  v.  Carter,  7  Daly,  Jfi2;  1881,  Eggert  v. 
Boiinett,  3  Law  Bull.,  85). 

These  cases  also  maintain  that,  where  a  right  of  re- 
view exists,  the  party  complaining  of  an  adverse  deci- 
sion should  be  denied  a  rehearing,  and  left  to  his  remedy 
by  appeal,  unless  he  can  bring  himself  squarely  within 
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the  foregoing  rules.  These  rules  must  control  the  dis- 
position both  of  the  present  proceeding,  and  of  similar 
proceedings  hereafter.  The  propriety  and,  indeed,  the 
necessity  of  some  such  restrictions  are  so  obvious  as  to 
require  no  discussion.  They  are  fully  and  clearly  set 
forth,  in  the  opinion  of  Justice  Daly,  in  Curley  v.  Tom- 
linson  (supra).  See,  also,  matter  of  Dey  Ermand  {84, 
Hun,  4),  a  recent  case,  in  which  the  Supreme  Court  con- 
strues the  meaning  of  that  section  of  the  Code  which 
furnishes  the  standard  for  testing  the  Surrogate's  author- 
ity to  deal  with  such  appUcations. 

The  cases  above  cited  involved,  in  most  instances,  pos- 
sibly in  all,  the  consideration  of  motions  to  open  judg- 
ments which  had  been  actually  entered;  but  the  reasons 
assigned  for  the  decisions  obviously  make  those  decisions 
apposite  and  controlling  in  the  present  case,  which  has 
not  as  yet  culminated  in  a  formal  decree.  ^ 

I  must,  therefore,  deny  this  petition,  except  so  far  as 
relates  to  the  four  minor  items  already  specified.  They 
may  be  corrected  by  agreement  between  the  parties,  if 
they  are  conceded  to  be  erroneous;  otherwise  they  can  be 
passed  upon  by  the  court  on  presentation  of  the  decree. 

Ordered  accordingly. 
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New  Toek  County.— Hon.   D.  G.  ROLIJNS,  Subro- 
gate.— November,  1882. 

Edwards  v.  Edwards. 

In   the   matter  of  the   estate   of  Charles   Edwards, 

deceased. 

An  executor  is,  as  such,  **  a  person  interested  in  the  estate  "  of  a  decedent, 
under  whose  will  his  testator  was  a  beneficiary,  so  as  to  entitle  him, 
under  Code  Civ.  Pro.,  §  2726,  to  petition  for  an  accounting  by  the  first 
decedent's  executor;  and  he  Is  not  precluded  by  the  circumstances  that 
the  latter  is  his  co-executor  under  the  second  decedent's  will,  who, 
after  qualifying  as  such,  had  procured  a  decree  Judicially  settling  his 
account,  as  the  first  decedent's  executor,  before  petitioner  qualified  and 
received  letters. 

Decedent,  who  died  in  1868,  gave,  by  his  will,  the  bulls  of  his  estate  to  his 
wife,  and  named  as  executors  his  three  sons.  A.,  B.  and  C,  of  whom 
only  A.  andB.  qualified.  The  widow  died  in  1871,  giving,  by  her  will, 
the  bulk  of  her  estate  to,  and  naming  as  executors,  A.,  B.  and  C,  of 
whom  only  A.  and  B.  qualified.  In  1876,  a  creditor  of  the  first  decedent 
having  filed  a  petition  that  the  executors  account.  A.,  the  sole  acting 
executor  petitioned  for  a  voluntary  accounting,  citing  none  of  deced- 
ent's heirs,  next  of  kin  or  legatees  to  attend,  and  procured  a  judicial 
settlement  of  his  account  by  decree  in  October  of  that  year.  In  1882, 
C.  having  qualified  as  executor  of  the  widow,  and  petitioned  that  A.  be 
required  to  account  as  executor  of  the  first  decedent,  and  that  certain 
objections  filed  by  him  (C),  to  the  account  as  settled,  be  considered,  A. 
contended  that  he,  the  accounting  executor  of  the  first  decedent,  being 
the  sole  acting  representative  of  the  widow's  estate,  the  latter  was  con- 
cluded by  the  decree  already  rendered.  C.  was  not,  in  his  own  right,  a 
necessary  party  to  A.'s  accounting. 

Held,  that  C,  though  not  a  necessary  party,  either  in  his  personal  or  in  his 
representative  capacity,  to  A.'s  accounting,  had  acquired  new  rights 
by  qualifying,  as  executor  of  his  mother's  will,  and  that,  though  hia 
objections  to  a  settled  account  could  not  be  entertained,  the  decree  of 
settlement  was  of  no  effect  as  to  him  in  his  capacity  as  executor,  and  he 
was  entitled  to  a  new  account. 

Smith  V.  Lawrence,  11  Paige,  206—followed. 
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Petition  by  Frederick  S.  Edwards,  a  son  of  decedent, 
and  executor  of  Harriet  Edwards,  deceased,  for  an  order 
requiring  J.  P.  Edwards,  decedent's  sole  acting  executor, 
to  render  and  file  an  account,  and  for  other  relief.  The 
facts  appear  sufficiently  in  the  opinion. 

Edward  C.  Graves,  for  petitioner, 

A.  O.  Salter,  fir  J.  P,  Bdwarde,  executor^ 

The  Surrogate. — The  decedent  died  in  18fi8,  leaving  a 
will,  whereby  his  whole  estate,  with  trifling  exceptions, 
was  given  to  his  wife  Harriet.  His  three  sons  were 
named  as  executors,  but  one  of  them,  the  petitioner  in 
this  proceeding,  never  qualified  as  such.  In  September, 
1876,  one  Thomas  Love,  claiming  to  be  a  creditor  of  the 
estate,  filed  a  petition,  asking  that  the  executors  be  com- 
pelled to  account.  The  sole  acting  executor  proceeded, 
thereupon,  to  file  his  own  petition  for  a  voluntaiy  ac- 
counting, which  soon  afterwards  took  place  before  the  Sur- 
rogate, and  resulted  in  a  judicial  settlement  by  decree 
dated  October,  1876. 

Five  years  before  that  date,  the  widow  of  the  testator 
had  died,  leaving  a  will,  by  which  the  bulk  of  her  estate 
was  given  to  her  three  sons,  the  same  persons  who  had 
been  named  as  executors  bv  the  will  of  her  husband. 
Before  the  filing  of  the  account  of  1876,  above  referred 
to,  the  will  of  Mrs.  Edwards  had  been  proved,  and  the 
same  persons  had  qualified  as  executors,  to  whom  letters 
had  been  issued  on  the  estate  of  this  testator.  None  of 
the  heirs,  next  of  kin  or  legatees  of  Mr.  Edwards  seem 
to  have  been  cited  to  attend  the  settlement  of  his  exeou* 
tor's  account. 
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In  July  of  the  present  year,  this  petitioner  qualified  as 
executor  of  his  mother's  will.  He  has  since  filed  a  peti- 
tion, alleging,  among  other  things,  the  facts  above  stated, 
charging  that  the  account  of  Charles  Edwards,  executor, 
was  deficient  and  false  in  certain  specified  particulars, 
praying  that  such  executor  may  be  required  to  render 
now  an  account  of  his  proceedings,  and  that  certain  ob- 
jections which  he,  as  executor  of  Harriet  Edwards,  and 
legatee  under  her  will,  has  lately  filed  in  this  court,  may 
be  received  and  considered. 

Sections  2726  and  2727  of  the  Code  establish  the  pro- 
cedure, by  which  an  accounting  may  be  compelled,  and 
declare  who  i^  entitled  to  demand  it.  Among  those  so 
entitled  are  all  persons  * 'interested  in  the  estate  or  fiund." 
Subdivision  11  of  §  2514  declares  that  *'the  expression 
person  interestedy  where  it  is  used  in  connection  with  an 
estate  or  a  fund,  includes  every  person  entitled  either 
absolutely  or  contingently  to  share  in  the  estate,  or  the 
proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  lega- 
tee, next  of  kin,  heir,  devisee,  assignee,  grantee  or  other- 
wise, except  as  creditor." 

This  section  further  declares  that,  although  the  claim  of 
one,  who  applies  for  an  accounting  as  a  party  in  interest, 
be  disputed,  it  shall  sufiice  if  he  makes  a  duly  verified 
allegation  of  his  interest,  unless  he  is  excluded  by  some 
final  judicial  determination. 

It  cannot  be  claimed,  in  the  present  case,  that  the  peti- 
tioner has  personally  been  deban-ed  by  judicial  determin- 
ation, from  the  relief  which  he  hei^e  seeks.  But  the 
decree  of  1876  was  conclusive  upon  the  parties  thereto, 
as  to  the  matters  which  are  now  sought  to  be  made  the 
subject  of   inquiry  (K.  S.,  part.  2,  ch.  6,  tit.  3,  §  65, 
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3  Banks,  ethed.,  102;  Brown  v.  Brown,  53  Barb,,  217; 
Stiles  V.  Burch,  5  Paige,  132;  Gill  v.  Brouwer,  37  N.   F., 

SP). 

It  is  claimed,  by  the  respondent,  that  the  sole  acting 
representative  of  Harriet  Edwards'  estate,  at  the  time  of 
the  accounting  in  1876,  was  himself,  the  accounting  exec- 
utor, and  that,  therefore,  the  rights  of  Harriet  Edwards' 
estate  are  concluded  by  the  decree  which  was  then 
entered.  It  is  plain  that  this  petitioner,  in  his  own  right, 
was  not  then  a  necessary  party  to  that  proceeding,  either 
as  legatee  or  as  one  of  the  next  of  kin  of  his  father:  not 
as  a  legatee,  because  his  only  interest  as  such  was  in  cer- 
tain enumerated  articles  which  seem  to  have  been  deliv- 
ered to  him  by  the  executor,  and  not  as  next  of  kin,  be- 
cause he  had  not,  as  such,  any  '*  demand  against  the 
estate,"  within  the  meaning  of  Rev,  Stat.,  part  2,  ch.  6, 
tit.  3,  §  52  {3  Banks,  6th  ed,,  99). 

Nor  was  he,  at  the  time  the  account  was  rendered,  a 
necessary  party,  as  representing  his  mother's  estate,  for 
he  had  not  then  qualified  as  executor.  Has  he,  however, 
by  the  grant  of  letters  of  administration,  acquired  new 
rights  in  the  premises?  The  objections  which  he  has 
interposed  to  the  account  on  file  cannot  be  entertained, 
now  that  that  account  has  been  settled  by  a  decree.  If 
the  petitioner  has  any  just  claim,  at  all,  it  is  that  the  de- 
cree, as  to  him,  is  absolutely  of  no  effect,  and  that  he  is 
now  entitled  to  demand  a  new  account,  as  if  one  had 
never  been  rendered.  While  this  claim  is  not  free  from 
doubt,  I  have  decided  to  uphold  it  (Smith  v.  Lawrence, 
11  Paige,  206). 

Ordered  accordingly. 
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New  York  County.— Hon.  D.  G.  ROLLmS,  Surro- 
gate.— January,  1883. 

Fraenznick  v.  Miller. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  the  executors  of  Adolph  Brown,  deceased. 


Bauer  v.  Kastner. 

In  the  matter  of  the  judicial  settlement  of  the  accmmt  of 
the  administratrix  of  the  estate  of  Elizabeth  Bauer, 
deceased, 

Tlie  proper  interpretation  of  the  provisions  of  the  Hevised  Statutes  (H.  S., 
part  2,  ch.  6,  tit.  8,  g  71),  respecting  the  Surrogate's  jurisdiction  to 
"  settle  and  OctermiDe  all  questions  concerning  any  debt,  claim,  legacy/' 
etc.,  upon  pcraonal  representatives'  accounting, — declared. 

Wright  V.Fleming,  76  N.  Y.,  517,  upon  this  quest ion,~<;ommen ted  upon, 
at  length. 

By  the  limited  grant  of  authority  contained  in  Code  Civ.  Pro.,  §  2748,  revis- 
ing the  provisions  of  the  Revised  Statutes  upon  the  subject,  and  requir- 
ing the  decree  upon  a  judicial  settlement  of  representatives'  account  to 
direct  payment  and  distribution  to  persons  entitled,  and,  where  the  val- 
idity of  a  debt,  claim  or  distributive  share  ia  riot  disputed  or  has  been 
establisTied,  to  determine  all  questions  concerning  the  same,  it  is  in- 
tended that,  whenever  the  executor  or  administrator  shall  dispute  the 
validity  of  a  debt,  etc.,  the  Surrogate's  jurisdiction  to  adjudicate  upon 
it  is  suspended,  until  a  determination  by  another  and  a  competent  trib- 
unal. 

A  dispute  about  the  validity  of  a  debt,  claim  or  distributive  share,  payment 
of  which  is  sought  at  an  accounting,  is,  within  the  meaning  of  the  same 
section,  a  dispute  as  to  whether  the  right  to  vuch  debt,  claim  or  share 
at  the  time  exists. 
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Accordingly,  where  one,  as  next  of  kin  or  legatee,  claims,  on  an  account- 
ing, a  sliare  in  a  decedent's  estate,  and  the  accounting  party  disputes  his 
claim,  and  interposes  a  release  or  an  assignment  by  the  claimant,  who 
assails  the  same  as  invalid  by  reason  of  fraud,  that  section  requires  the 
Surrogate  to  hold  iu  abeyance  his  decree  of  distribution,  so  far,  at  least, 
as  concerns  that  interest  to  which  the  release  or  assignment  refers,  until 
the  parties*  rights  can  be  determined  in  another  forum. 

Upon  the  judicial  settlement  of  executors'  account,  objections  having  been 
interposed  by  a  lei^atec,  which  the  executors  contended  should  be  ig- 
nored, on  the  ground  that  objector  had  executed  a  release  extinguishing 
her  interest  in  the  estate,  and  objector  replying  that  the  release  was  void 
for  fraud  in  its  procurement, — 

Bdd,  That  the  Surrogate  had  no  jurisdiction  to  inquire  into  and  determine 
the  validity  of  the  release  in  question. 

Upon  the  judicial  settlement  of  the  account  of  an  administratrix,  objections 
having  been  interposed  by  decedent's  husband,  which  the  administra- 
trix contended  should  be  ignored  on  the  ground  that  objector  had  exe- 
cuted to  her  an  assignment  of  all  his  interest  in  his  wife's  estate,  and 
objector  replying  that  this  assignment  was  procured  by  fraud, — 

Held,  That  the  Surrogate  had  no  jurisdiction  to  inquire  into  and  determine 
the  validity  of  the  assignment  in  question. 

Held,  further.  Uiat,  notwithstanding  its  lack  of  jurisdiction ,  as  above,  the 
proceedings  should  not,  on  the  one  hand,  be  conducted  to  a  final  decree, 
as  if  the  objections  had  not  been  filed,  while,  en  the  otlier  hand,  the 
court  was  not  bound  to  postpone  an  investigation  into  the  correctness 
of  the  accounts  until  an  adjudication  by  a  competent  tribunjd  on  the 
question  of  such  validity;  but  such  investigation  should  proceed,  and 
objectors  be  allowed  to  take  part  therein,  on  interposing  allegations  of 
fact  disputing  the  validity  of  the  release  or  assignment,  and  averring 
that,  but  for  such  release  or  assignment,  objector  would  be  entitled  to 
an  interest  or  share  in  the  estate. 

The  provision  of  Code  Civ.  Pro.,  §  2789,  permitting  the  Surrogate,  upon 
the  judicial  settlement  of  an  executor's  or  administrator's  account,  to 
r  determine  certain  contests  between  the  accounting  party  and  any  of  the 
other  parties,  is  too  narrow  to  include  the  case  of  a  dispute  over  the 
validity  or  effect  of  a  release  or  an  assignment  from  the  latter  to  the 
former. 


Hearings  of  objections  upon  the  judicial  settlement  of 
personal  representatives'  accounts.  The  facts  are  fully 
stated  in  the  opinion. 

CoLBRioaB  A.  Habt,/4^  Atiff^uta  Fraentniek  and  Rmu  Watteyne,  dff^O' 
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SiGisuuin)  EIaufmakn,  /^r  c7<>An  F,  Miller  and  others,  exeeutore. 


Hekbt  MsTZiKaER,  for  John  Bauer,  objector, 

Raitdolfh  Gugobnheimer,  for  Katharine  Kcutner,  adminiitratrix. 

The  Surrogate. — The  above  entitled  cases  have  been 
coupled,  and  will  be  considered  together,  though  they 
neither  concern  the  same  parties  nor  relate  to  the  same 
estfate* 

Indeed,  the  tvsro  proceedings  differ  somewhat  from  each 
other,  in  respect  to  the  nature  of  the  issue  submitted  for 
the  determination  of  the  court.  Each  involves,  however, 
an  important  question  as  to  the  jurisdiction  of  the  Sur- 
rogate, and  as  to  the  construction  of  a  provision  of  the 
Code  from  which  that  jurisdiction,  if  it  exists  at  all,  is 
solely  derivable.  Brief  statements  of  the  facts  of  these 
cases  will  disclose  the  nature  of  the  controversies. 


CASE  NO.  1. 

Brown's  executors  filed  their  accounts  in  October,  1880, 
and  commenced  proceedings  before  my  predecessor  for 
their  judicial  settlement.  Two  daughters  of  the  testator, 
who  were  legatees  under  his  will,  interposed  objections. 
This  the  executors  insisted  they  had  no  right  to  do,  be- 
cause of  the  execution  of  certain  releases,  whereby  their 
respective  interests  in  the  estate  are  claimed  to  have  been 
absolutely  extinguished. 

The  legatees  denied  the  validity  of  these  releases,  on 
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the  ground  of  alleged  fraud  in  their  procurement,  and 
the  Surrogate  (after  overruling  the  objection  that  he  had 
no  jurisdiction  to  inquire  into  and  determine  the  matter), 
decided  upon  the  facts,  as  then  presented,  that  the  releases 
should  be  upheld,  and  that  their  effect  was  to  deprive 
the  objectors  of  any  right  to  contest  the  accuracy  of  the 
accounts  filed  by  the  executor. 

The  objectors  subsequently  applied  to  the  present  Sur- 
rogate for  a  reargument,  and  such  reargument  was  per- 
mitted, for  reasons  stated  in  an  opinion  on  file.  The 
inquiry  is  now  presented  anew — whether  these  contest- 
ants can  avail  themselves  of  their  objections,  and,  so  far 
at  least  as  relates  to  one  of  them,  whether  the  Surrogate 
should  inquire  into  and  determine  the  validity  of  the  re- 
lease with  which  she  is  confronted. 


CASE  NO.   2. 

Katharine  Kastner  has  filed  her  account  as  administra- 
trix of  the  estate  of  Elizabeth  Bauer.  John  Bauer,  the 
husband  of  decedent,  whose  right  to  be  a  party  to  this 
proceeding  is  attacked  for  reasons  which  are  foreign  to 
the  present  inquiry,  and  which  will  be  elsewhere  consid- 
ered, has  heretofore  assigned  to  the  administratrix  what- 
ever interest  he  may  have  had  in  his  wife's  estate.  He 
claims,  however,  that  this  assignment  was  procured  by 
fraud;  that  the  circumstances  under  which  it  was  exe- 
cuted should  be  investigated  by  the  Surrogate;  and  that, 
as  a  result  of  such  investigation,  it  should  be  pronounced 
invalid. 

The  administratrix  insists  that  the  issue  thus  presented 
is  not  triable  in  this  court ;  that  the  contestant's  objec- 


140     CASES  IN  THE  SURROGATES'  COURTS. 


FRAENZNICK  V.  MILLER. 


tions  should  be  ignored,  and  that  the  estate  should  be  dis- 
tributed as  if  they  never  had  been  interposed. 

Two  questions  are  thus  presented  for  my  determina- 
tion— 

1st.  Has  the  Surrogate  jurisdiction  to  inquire  into  and 
pass  upon  the  validity  of  the  release  and  of  the  assign- 
ment in  the  above  entitled  proceedings  ? 

2d.  If  he  is  without  jurisdiction,  should  the  objections 
on  file  be  entertained,  or  should  they  be  disregarded? 


I.  The  Authority  of  the  Surrogate  under  the  Pro- 
visions OF  the  Revised  Statutes. 

Previously  to  the  adoption  of  the  present  Code  of  Civil 
Procedure,  the  Surrogate  derived  from  §  71,  tit.  3,  ch.  6, 
part  2  of  the  Revised  Statutes  {3  Banks,  6th  ed.,  104)y 
whatever  authority  he  possessed,  in  reference  to  the  de- 
termination of — 

(a)  The  validity  and  effect  of  releases  and  assignments 
by  persons  interested  in  estates;  and, 

(6)  The  validity  of  disputed  claims  of  creditors. 

The  provisions  of  §  71  were  as  follows: 

"Whenever  an  account  shall  be  rendered  and  finally 
settled  ...  if  it  shall  appear  to  the  Surrogate  that 
any  part  of  the  estate  remains  to  be  paid  or  distributed, 
he  shall  make  a  decree  for  the  payment  and  distribution 
of  what  shall  so  remain,  to  and  among  the  creditors, 
legatees,  widow  and  next  of  kin  of  the  deceased,  accord- 
ing  to  their  respective  rights;  and  in  such  decree  shall  set- 
tle and  determine  ail  questions  concerning  any  debt, 
claim,  legacy,  bequest  or  distributive  share;  to  whom  the 
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same  shall  be  payable,  and  the  sum  to  be  paid  to  each 
person." 

This  language  was  very  comprehensive  and  was, 
doubtless,  supposed  to  be  plain  and  unequivocal,  when  it 
was  adopted  into  the  statutes.  Its  meaning,  however,  at 
once  became  the  subject  of  spirited  contention  in  the  va- 
rious courts  of  this  State,  and  forms  the  topic  of  a  multi- 
tude of  reported  decisions  (Greene  v.  Day,  ante^  4S). 

The  Court  of  Appeals  finally  determined,  in  the  case  of 
Tucker  v.  Tucker  {4  Keyes,  136\  that,  so  far  at  least  as 
concerned  the  matter  of  disputed  claims  of  creditors,  the 
Surrogate's  court  had  no  jurisdiction  to  adjudicate  upon 
them.  This  doctrine  has  since  been  frequently  reas- 
serted, and  is  maintained  in  the  very  recent  case  of  Gla- 
cius  V.  Fogel  {88  N.  F.,  my 

It  is  a  doctrine  which,  as  I  have  elsewhere  stated,  seems 
to  me  to  demand  such  an  interpretation  of  section  71  as 
is  fairly  summed  up  in  these  two  propositions: 

1st.  The  delegation  to  Surrogates  of  authority  to  de- 
cree, upon  the  final  accounting  of  an  executor  or  admin- 
istrator, a  distribution  to  claimants  according  to  tlieir 
respective  rights^  gave  power  to  ascertain  and  determine 
the  nature  and  extent  of  those  rights,  only  in  cases  where 
they  were  conceded  to  exist;  and, 

2d.  The  imposition  upon  the  Surrogate  of  the  duty 
**to  settle  and  determine  all  questions  concerning  any 
debt,  claim,  legacy,  bequest  or  distributive  share,"  em- 
powered him  to  settle  and  determine  such  questions,  and 
such  only,  as  were  not  a  matter  of  dispute  between  the 
parties,  or,  in  simpler  phrase,  such  questions  as  there  was 
no  question  about  (Greene  v.  Day,  supra). 

Nearly  all  the  decisions,  which  I  have  condensed  into 
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the  two  propositions  just  stated,  relate  to  matters  involv- 
ing the  demands  of  persons  claiming  to  be  creditors  of  a 
decedent's  estate,  but  not  conceded  to  be  such  by  the  ex- 
ecutor or  administrator. 

Though  not  authoritative  upon  the  precise  questions 
here  at  issue,  I  am,  nevertheless,  at  loss  how  to  put  any 
interpretation  upon  section  7X  which  would  at  once  consist 
with  those  decisions,  and  sustain  the  right  of  this  court 
to  exercise  such  authority  as  is  invoked  in  the  present 
proceedings;  and  I  should  probably  hold,  without  further 
inquiry,  that  I  had  no  jurisdiction  to  pass  upon  the  re- 
lease and  assignment  which  are  respectively  interposed 
in  the  cases  at  bar,  but  for  certain  recent  decisions  to 
which  I  feel  bound  to  refer. 

II.  Judicial  Decisions  m  respect  to  Releases. 

In  Strong  v.  Strong  (S  Red/.,  4^0\  it  was  decided  that, 
before  the  adoption  of  the  Code,  the  Surrogate's  court 
possessed  the  power  to  inquire  into  the  validity  of  releases. 

But  the  argument,  by  which  that  conclusion  is  sup- 
ported, is  substantially  the  same  as  that  which  was  per- 
sistently but  vainly  urged  in  Tucker  v.  Tucker,  and  in  a 
score  of  Supreme  Court  decisions  relating  to  disputed 
claims. 

It  has  been  urged  that  the  intimation  of  the  Court  of 
Appeals,  in  Harris  v.  Ely  {2S  N.  F.,  i^?),  should  be  re- 
garded as  authoritative  in  this  matter.  The  question 
there  at  issue  was  whether  an  executor  was  properly  re- 
quired to  account,  at  the  instance  of  a  legatee.  This  leg- 
atee, the  widow  of  decedent,  had,  twelve  years  previously, 
given  the  executor  a  receipt  in  full  of  all  demands  up  to 
that  date,  and  had  also  executed  a  deed,  conveying  to 
him,  as  trustee  for  herself,  aU  her  personal  estate. 
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The  court  held  that  the  receipt  was  no  bar  to  an  ac- 
counting, as  it  did  not  profess  to  be  an  admission  that 
the  executor  had  fully  administered  the  estate,  and  that 
the  deed,  which  was  in  the  nature  of  an  ante-nuptial  set- 
tlement, was  not  intended  in  any  respect  to  discharge 
the  executor,  and  did  not  in  fact  discharge  him,  from  the 
liability  of  filing  an  account. 

In  pronouncing  the  opinion  of  the  court,  Judge  Denio 
cited  the  case  of  Kenny  v.  Jackson  {1  Hogg.  EccL,  106), 
wherein  it  was  held  that,  though  a  residuary  legatee  had 
executed  a  release,  whose  validity  was  disputed  and 
could  not  be  determined  in  the  Prerogative  court,  the  ex- 
ecutor should,  nevertheless,  at  his  instance,  be  required 
to  account.  Judge  Denio  made  a  passing  comment,  to 
the  effect  that  the  jurisdiction  of  our  Surrogates'  courts 
so  exceeded  that  of  the  English  ecclesiastical  tribunals  as 
to  permit  an  adjudication  upon  the  validity  of  releases  in- 
terposed in  bar  of  an  accounting. 

So  far  as  I  have  discovered,  from  the  time  when  the 
decision  in  Harris  v.  Ely  was  rendered  (1862),  it  was 
never,  for  the  succeeding  sixteen  years,  referred  to,  in  any 
cases  included  in  the  reports  of  this  State. 

In  1878,  the  Court  of  Appeals  passed  upon  the  appeal 
of  Be  van  v.  Cooper  (7^  N.  K,  317).  At  the  trial  below, 
the  then  Surrogate  of  this  county  had  adjudicated  upon 
the  question  whether,  under  a  will,  certain  legacies  were 
or  were  not  a  charge  upon  the  testator's  real  estate.  In 
this,  the  Court  of  Appeals  held  that  he  had  exceeded  his 
authority.  In  discussing  the  general  subject  of  the 
nature  and  extent  of  the  Surrogate's  jurisdiction,  the 
court  said:  * 'There  is  an  intimation,  in  Harris  v.  Ely, 
that  a  Surrogate,  on  an  accounting,  may  try  the  validity 
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of  a  release,  but  the  remark  was  obiter, ^^  So  far  as  this 
allusion  has  any  significance,  it  must  be  deemed,  when 
read  in  the  light  of  its  context,  as  a  disapproval  of  the 
dictum  in  Harris  v.  Ely.  But  it  will  be  observed  that  the 
more  recent  intimation  is  itself  obtteVy  and  should  not, 
therefore,  be  regarded  as  a  final  determination  (rf  the 
question. 

By  its  decision  in  People  ex  rel,  Wright  v.  Coffin  {7 
Hun,  608),  the  General  Term  of  the  Supreme  Coui-t,  in 
the  Second  Department,  seems  to  maintain  the  right  of  a 
Surrogate,  before  the  repeal  of  section  71  of  the  Revised 
Statutes  {supra\  to  exercise  such  authority  as  is  here  in- 
voked by  the  contestants.  An  offshoot  of  the  same  liti- 
gation is  the  case  of  Wright  v.  Fleming  {12  Hun,  i€9\ 
wherein  it  is  claimed  that  the  General  Term  of  the  Su- 
preme Court,  in  the  First  Department,  took  the  same 
view  of  the  Surrogate's  jurisdiction.  It  does  not  seem  to 
me,  however,  that  the  question  here  under  consideration 
was  intended  to  be  passed  upon  in  that  case. 

From  the  recital  of  facts  which  accompanies  the  opin- 
ion of  the  presiding  justice,  his  statement  that,  under  the 
circumstances  there  disclosed,  '^the  Surrogate  committed 
a  palpable  error  by  his  decision  to  disregard  the  releases'' 
which  were  the  subject  of  that  contention,  by  no  means 
involves  the  notion  that  it  was  within  the  scope  of  the 
Surrogate's  authority  to  receive  and  weigh  the  evidence 
for  and  against  those  releases,  and  then  to  decide  upon 
their  validity. 

The  allegations  of  the  complaint  were  opposed  only  by 
a  demurrer,  and,  for  aught  that  appeared  by  the  plead- 
ings, the  defendants  had  executed  releases,  against 
which  there  was  no  opposing  evidence,  but  which,  never- 
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theless,  the  Surrogate  utterly  disregarded.  To  say  that 
this  disposition  of  the  matter  was  error  was  to  say  some- 
thing which  is  not  decisive  of  the  present  contention. 
Nor,  on  the  other  hand,  does  the  language  of  the  Court 
of  Appeals,  in  its  review  of  this  decision,  seem  to  me  to 
mean  what  is  claimed  by  the  opposing  counsel  (See 
Wright  V.  Fleming,  76  N.  F.,  617). 

It  seems  that,  after  the  Surrogate  had  announced  his 
purpose  of  *^ disregarding"  the  releases  (though  without 
an  adjudication  that  they  were  invalid),  he  directed  a  dis- 
tribution of  the  estate,  as  if  they  had  never  existed. 
Thereupon,  the  accounting  administrator  commenced  an 
action  in  the  Supreme  Court,  whereby  he  sought  to  enjoin 
the  entry  of  any  decree  which  should  require  him  to  pay, 
to  the  parties  who  had  given  the  releases,  large  sums  of 
money,  to  which,  but  for  such  releases,  they  would  ad- 
mittedly have  been  entitled,  from  the  funds  of  the  estate. 
The  defendants  in  that  action  demurred.  At  Special 
Tei-m,  the  demurrer  was  overruled,  and  judgment 
was  rendered  for  the  plaintiff.  The  General  Term 
reversed  this  judgment  on  the  merits,  holding  that 
an  appeal  was  the  proper  remedy  for  the  error  into 
which,  in  its  judgment,  the  Surrogate  had  fallen, 
and  that  the  circumstances  did  not  call  for  the  in- 
tervention of  a  court  of  equity.  The  Court  of  Appeals, 
in  a  per  curiam  opinion,  sustained  the  judgment  of  the 
General  Term,  but  intimated  that  the  injunction  ought  to 
have  been  granted,  if  the  complaint  had  not  been  defi- 
cient in  some  of  its  allegations. 

The  court  said:  **The  facts  alleged,  to  sustain  the 
prayer  of  the  complaint  for  an  injunction,  are  not  suffi- 
cient.   It  alleges  the  giving  of  releases  and  assignments,, 

Vol.  I.— 10 
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and  that  the  Surrogate  disregarded  them,  when  presented 
to  him  in  the  proceedings  in  his  court.  It  is  not  alleged 
that  he  had,  or  had  not,  the  power  to  consider  and  pass 
upon  them.  .  .  .  It  is  plain  that  there  can  be  no  final 
and  complete  settlement  of  the  plaintiff's  accounts  .  . 
until  it  is  determined,  by  an  authentic  adjudication, 
whether  the  releases  and  assignments  are  valid,  and  what 
is  the  force  and  effect  of  them.  It  is,  therefore,  well  that, 
if  the  plaintiff  is  so  advised,  he  should  amend  his  com- 
plaint, and  make  averments  which  will  tender  an  issue 
upon  the  validity  of  the  releases,  and  the  effect  of  them, 
to  relieve  him  from  liability  to  the  makers  of  them,  and 
to  vest  in  him  their  interest  in  the  estate  of  his  intestate, 
so  that  there  may  be  such  an  adjudication.  .  .  The 
proceedings  before  the  SuiTogate  should  not  go  forward, 
BO  far  as  that  the  releases,  if  upheld,  will  be  of  no  avail  to 
him.  .  .  .  The  accounting  may  be  had  so  far  forth  as 
that  the  balances  for  or  against  him  may  be  ascertained, 
and  all  things  be  in  readiness  for  the  entry  of  a  final  decree. 
Hence  he  ought  to  have  an  injunction  upon  his  complaint, 
if  he  shall  amend  it  as  above  indicated,  restraining  the 
proceedings  in  the  Surrogate's  court,  beyond  the  point 
mentioned  above." 

This  is  the  full  opinion  of  the  Court  of  Appeals,  so  far 
as  relates  to  the  subject  of  the  present  inquiry.  It  seems 
to  me  that  there  is  room  for  great  divergence  of  opinion, 
as  to  the  application  of  this  decision  to  the  facts  of  such 
a  case  as  the  present.  It  is  certainly  not  squarely  deter- 
mined that,  under  the  Revised  Statutes,  the  Surrogate's 
court  had  jurisdiction,  or  had  not  jurisdiction,  to  inquire 
into  the  force  and  effect  of  releases  whose  validity  had 
been  assailed  by  the  parties  executing  them. 
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It  was  urged,  by  the  appellants  in  that  action,  that  the 
remedy  by  injunction  should  be  accorded  because  of  the 
alleged  misconduct  and  irregularity  of  the  trial  court 
in  *' disregarding  "  the  releases  there  in  question,  after 
having  admitted  them  in  evidence.  A  simple  question  of 
law,  they  said,  would  have  been  raised  if  the  Surrogate 
had  refused,  for  lack  of  jurisdiction,  to  permit  the  intro- 
duction of  those  instruments;  and,  on  the  other  hand,  if, 
after  they  had  been  admitted,  evidence  had  been  offered 
tending  in  anyvnse  to  impair  their  validity  and  effect,  a 
question  of  fact  would  have  arisen.  In  either  contin- 
gency, as  they  argued,  error  could  have  been  effectually 
corrected  by  resort  to  the  ordinary  remedy  of  appeal. 
But  they  claimed  that 

Ist.  The  ** disregard"  of  an  instrument  which  had 
been  admitted  in  evidence,  whose  validity,  force  and 
effect  had  not  been  attacked  by  evidence  in  opposition,  and 
which  purported  to  be  a  **  full,  absolute  and  final  release  " 
of  the  defendant's  claims;  and 

2d,  The  avowal  of  a  purpose,  on  the  part  of  the  de- 
fendants, to  enter  a  decree  in  harmony  with  this  *' disre- 
garding," were  circumstances  which  afforded  sufficient 
grounds  for  the  interference  of  a  court  of  equity. 

How  far  the  Court  of  Appeals  acted  upon  this  view  is 
not  apparent  from  the  language  of  its  decision.  It  is 
fairly  open  to  dispute,  whether  its  determination,  that  the 
plaintiff  would  be  entitled  to  an  injunction,  upon  making 
the  suggested  amendments  in  his  complaint,  was  based 
upon  the  theory  that  the  Surrogate  had  absolutely  no 
jurisdiction  in  the  premises,  or  merely  upon  the  theory 
that  his  decision  was  erroneous,  and  that  any  decree,  by 
which  it  should  be  made  effective,  would  inflict  upon  the 
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plaintiff  an  injury,  against  which  he  should  be  permitted 
to  interpose  the  shield  of  an  injunction. 

So,  too,  when  the  court  says  that  the  proceedings  be- 
fore the  Surrogate  ought  to  stop  short  of  the  entry  of  a 
final  decree,  it  is  by  no  means  clear  whether  these  re- 
marks were  intended  to  be  limited  to  a  class  of  cases 
wherein,  as  in  the  one  then  under  review,  the  Surrogate 
had  indicated  his  purpose  of  ignoring  the  effect  of  re- 
leases without  adjudging  them  to  be  invalid,  or  whether, 
on  the  other  hand,  that  language  was  designed  to  have 
a  wider  reach,  and  to  declare  that,  until  a  controversy 
over  the  validity  and  effect  of  d  release  should  be  determ- 
ined by  another  tribunal,  the  Surrogate  ought,  under  no 
circumstances,  to  enter  a  decree  of  distribution,  as  to 
any  portion  of  the  estate  to  which  such  release  apper- 
tained. 

This  case  is,  certainly,  not  decisive  of  the  present  con- 
tention, and,  if  the  Code  of  Civil  Procedure  had  made  no 
substantial  change  in  the  statutes,  I  should  feel  bound  to 
adhere,  until  otherwise  advised  by  an  appellate  tribunal, 
to  the  position  which  seems  to  have  the  sanction  of  the 
Supreme  Court  in  the  Second  Department,  and  which,  in 
this  very  proceeding  (Estate  of  Adolph  Brown),  was 
maintained  by  my  predecessor. 

This  I  should  do  with  the  greater  confidence  in  view  of  the 
recent  decision  of  the  Court  of  Appeals  in  Riggs  v.  Cragg 
{89  N,  Y. ,  V^9\  a  decision  which  certainly  gives  a  more 
liberal  interpretation  to  section  71  than  it  has  hitherto  i«- 
ceived,  and  settles  in  the  affirmative  the  much  mooted 
question  whether,  upon  a  final  accounting  to  which  all 
persons  interested  were  made  parties,  the  Surrogate  had 
power,  under  that  section,  to  construe  a  wilL 
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III.  As  TO  Assignments. 

Before  examining  the  meaning  of  the  Code  provisions 
which  have  supplanted  that  section,  it  is  proper  to  con- 
sider briefly  the  question,  What  authority  is  conferred 
upon  the  Surrogate  to  pass  upon  the  validity  of  assign- 
ments made  by  persons  interested  in  an  estate?  In  Bon- 
fanti  V.  Deguerre  {3  Bradf.,  ^^9\  the  plaintiff  legatee 
sought  to  procure  from  the  defendant  executor  an  ac- 
counting. The  executor  set  up  in  answer  that  the  plain- 
tiff had  executed  to  one  W.  assignments  of  his  entire  in- 
terest in  the  decedent's  estate.  The  applicant  alleged,  in 
opposition,  that  the  assignment  was  procured  by  misrep- 
resentations, for  which  the  executor  was  himself  respon- 
sible. Surrogate  Bradford  refused  to  inquire  into  the 
validity  of  the  assignment,  but,  as  the  only  reason  which 
be  gave  for  his  action  was  his  lack  of  jurisdiction,  be- 
cause of  the  fact  that  the  assignee  was  not  a  party  to  the 
proceedings,  the  case  is  of  little  utility. 

Hitchcock  V.  Marshall  {2  Redf.^  17 Ji)  is,  however,  di- 
rectly in  point.  Surrogate  Coffin  there  held  that,  even 
where  no  question  arose  as  to  the  vahdity  of  an  assign- 
ment executed  by  a  person  entitled  to  a  distributive  share, 
he  did  not  feel  authorized,  under  the  law  as  it  stood  before 
the  enactment  of  the  Code,  to  recognize  such  an  assign- 
ment and  to  direct  distribution  accordingly.  This  view 
he  reasserted  in  Haskin  v.  Teller  (3  Redf,,  321),  and  in 
Strong  V.  Strong  (7d.,  iST),  and  in  Leviness  v.  Cassebeer 

{Id ,  m\ 

I  am  informed  that,  in  New  York  county,  it  has  been 
for  years  the  practice  of  this  court  to  recognize  and  give 
effect  to  assignments  when  they  have  not  been  attacked, 
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but  that,  whenever  their  validity  has  been  the  subject  o£ 
controversy,  the  court  has  refused  to  exercise  any  juris- 
diction concerning  them. 

IV.  The  Surrogate's  Authority  under  the  Code  Pro- 
visions. 

We  are  now  brought  to  the  consideration  of  the  ques- 
tion to  what  extent,  if  at  all,  the  authority  of  the  Surro- 
gate has  been  affected  by  the  substitution  of  the  existing 
law,  in  place  of  the  repealed  provisions  of  the  Revised 
Statutes. 

It  has  been  necessary  to  examine  those  repealed  pro- 
visions and  the  decisions  to  which  they  have  given  rise, 
because  the  section  of  the  Code  which  will  presently  be 
quoted,  and  which  is  now  the  sole  source  of  the  Surro- 
gate's authority  in  these  matters,  was  designed  to  bring 
the  very  letter  of  the  new  law  into  exact  conformity  with 
the  interpretation  which  the  courts  had  put  upon  the  lan- 
guage of  the  old,  and  thus  to  prevent,  in  the  future,  aU 
doubts  and  disputation  as  to  its  meaning.  Such  is  de- 
clared by  Mr.  Commissioner  Throop  (see  note  to  §  2743  of 
his  edition  of  the  Code)  to  have  been  the  aim  of  the  com- 
missioners, in  changing  the  phraseology  of  the  statute. 
The  new  provision  is  as  follows: 

**Whei-e  an  account  is  judicially  settled,  .  .  .  and 
any  part  of  the  estate  remains,  and  is  ready  to  be  distrib- 
uted to  the  creditors,  legatees,  next  of  kin,  husband  or 
wife  of  the  decedent,  or  their  assigns,  the  decree  must 
direct  the  payment  and  distribution  thereof  to  the  per- 
sons so  entitled  according  to  their  respective  rights. 

.     .     Where  the  validity  of  a  debt,  claim  or  distribu- 
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tive  share  is  not  disputed  or  has  been  established,  the  de- 
cree must  determine  to  whom  it  is  payable,  the  sum  to  be 
paid  by  reason  thereof,  and  all  other  questions  concerning 
the  same"  (Code,  §  2743). 

I  do  not  share  the  confidence  of  the  commissioners, 
that  these  provisions  have  been  so  skillfully  worded  as  to 
leave  no  room  for  future  contention.  But  my  own  inter- 
pretation of  them,  and  of  their  application  to  the  cases 
now  before  the  court,  is  as  follows: 

First.  By  this  limited  grant  of  authority  to  determine 
all  questions  concerning  *  *  debts,  claims  and  distributive 
shares,"  when  their  validity  '^s  not  disputed  or  has  been 
established,"  it  is  intended  that  whenever  the  executor 
or  administrator  shall  dispute  the  validity  of  a  debt, 
claim  or  right  to  a  distributive  share,  the  jurisdiction  of 
the  Surrogate  to  adjudicate  upon  it  is  straightway  sus- 
pended until  such  debt,  claim  or  right  shall  have  been 
established  by  the  judgment  of  some  competent  tribunal, 
aud  of  some  tribunal,  of  course,  other  than  the  Surrogate's 
court  itself. 

Second.  The  term  ''debt,  claim  or  distributive  share," 
as  used  in  section  2743,  is  designed  to  comprehend  every 
species  of  claim  or  demand  against  a  decedent's  estate, 
which  may  be  or  can  be  preferred  by  any  individual  be- 
longing to  any  of  the  classes  of  persons  previously  enum- 
erated in  that  section,  i.  e.,  by  any  creditor,  or  legatee, 
or  next  of  kin,  or  husband,  or  wife  of  decedent,  or  by  the 
assignee  of  any  one  of  such  persons.  Indeed,  the  word 
"  debt,"  of  itself,  must  be  deemed  to  have  a  significance 
almost  as  broad  as  this,  if  we  are  to  heed  its  definition  in 
section  2514.  '' The  word  debts,"  says  that  section,  ''in- 
cludes every  claim  and  demand,  upon  which  a  judgment 
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for  a  sum  of  money,  or  directing  the  payment  of  money, 
could  be  recovered  in  an  action." 

Third.  That  a  dispute  about  the  validity  of  any  such 
debt,  claim  or  distributive  share,  whose  payment  is 
sought  to  be  obtained  or  secured  at  a  final  accounting,  is 
a  dispute  about  whether  the  right  to  such  debt,  claim  or 
distributive  share,  at  the  time,  exists. 

Fourth.  That,  accordingly,  whenever  one,  as  next  of 
kin  or  Jegatee,  claims,  upon  a  final  accounting,  a  share 
in  the  decedent's  estate,  and  the  accounting  party  dis- 
putes his  claim,  and  interposes  against  it  a  release  or  an 
assignment,  which  is  assailed  by  its  maker  as  invalid 
and  ineffectual  by  reason  of  fraud,  a  contingency  has 
arisen  which  requires  the  Surrogate,  in  obedience  to  sec- 
tion 2743,  to  hold  in  abeyance  his  decree  of  distribution, 
so  far,  at  least,  as  concerns  that  interest  in  the  estate  to 
which  such  assignment  or  release  relates,  until  the  rights 
of  the  parties  can  be  determined  in  another  forum. 

If  the  provisions  of  the  Revised  Statutes  were  still  in 
force,  it  might  be  claimed,  with  some  show  of  reason, 
that  the  Surrogate's  right  to  determine  a  controversy, 
between  an  accounting  executor  or  administrator  and  a 
person,  claiming  as  legatee  or  next  of  kin,  touching  the 
validity  and  effect  of  a  release  or  an  assignment  to  the  ac- 
counting party  himself,  might  be  defended  as  within  the 
spirit,  if  not  the  letter,  of  recent  decisions  of  the  Court  of 
Appeals.  See,  for  example,  the  cases  of  Kyle  v.  Kyle 
{67  N.  F.,  JiDSy,  Shakespeare  v.  Markham  {72  iV.  F., 
iOOy,  Boughton  V.  FUnt  (7-4  N.  F,  i76)\  which  lend  some 
support  to  the  notion  that  whatever  claims  of  interest  in 
an  estate  its  executor  or  administrator  sets  up  may  be 
passed  upon  by  the  Surrogate. 
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But  section  2739  of  the  Code  seems  to  have  established 
certain  restrictions  in  this  regard  which  are  too  jjlain  to 
be  overlooked.  It  provides  that  a  contest  between  the  ac- 
counting party  and  any  other  party  in  interest  may  be 
determined  by  the  Surrogate,  when  it  relates  to  a  debt 
alleged  to  be  due  by  such  accounting  party  to  the  deced- 
ent, or  by  the  decedent  to  the  accounting  party,  or  when 
it  relates  to  property  of  the  estate  to  which  the  latter  lays 
claim.  The  provision  is  manifestly  too  narrow  to  include 
such  cases  as  the  present. 


V.  Shall  the  Contestants'  Objections  be  considered  ? 

Having  no  power  to  pass  upon  the  validity  of  either 
the  release  in  the  Brown  estate,  or  the  assignment  in  the 
estate  of  Bauer,  what  disposal  ought  I  to  make  of  the 
objections  which  have  in  each  case  been  interposed  ?  It 
is  insisted  by  the  accounting  parties  that  the  claims  of  the 
objectors  to  appear  as  such  should  be  denied,  and  that 
the  proceedings  should  be  conducted  to  a  final  decree,  as 
if  their  objections  had  not  been  filed.  But  would  not 
such  a  course  imply  an  assumption  that  the  instruments 
whose  validity  is  attacked  are  in  fact  valid  ?  In  other 
words,  would  it  not  practically  involve  just  such  a 
determination  of  their  vaUdity  as  the  court  has  no  right 
to  make  ? 

It  seems  to  me  that  one  or  the  other  of  two  courses 
should  be  taken  for  protecting  the  rights  of  all  parties  in 
such  controversies  as  these.  Either  the  inquiry  into  the 
correctness  of  the  accounts  should  be  postponed,  until  an 
adjudication  is  had,  in  the  matter  as  to  which  the  court 
lacks  jurisdiction,  or,  if  the  inquiry  is  suffered  to  pro- 
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ceed,  every  person  who  claims  a  share  or  an  interest  in  the 
estate  should  bo  allowed  to  take  part  therein,  despite  the 
fact  that  he  is  alleged  to  have  assigned  or  released  such 
share  or  interest,  provided  that  he  interposes  allegations 
of  fact  disputing  the  validity  of  such  assignment  or  re- 
lease, and  that,  but  for  such  assignment  or  release,  he 
would  be  entitled  to  such  interest  or  share  (Thomson  v. 
Thomson,  1  Bradf.,  ^i;  Burwell  v.  Shaw,  2  Bradf.,  S22 ; 
Dickson's  Estate,  11  Philadelphia^  86 ;  Wistar's  Estate, 
12  Philadelphia,  i8 ;  Kenny  v.  Jackson,  1  Hagg,  Eccl.y 
105 ;  Greene  v.  Day,  antey  4S;  Giles  v.  de  Talleyrand, 
ante,  97;  Buchan  v.  Rintoul,  70  N.  F.,  1). 

Which  of  these  two  courses  should  be  pursued,  in  any 
given  case,  must  depend  upon  a  variety  of  circumstances 
that  need  not  be  here  considered  or  enumerated.  In 
both  of  the  present  proceedings,  I  have  decided  to  permit 
the  contests  to  go  on  at  once. 

Orders  may,  therefore,  be  presented  for  submission,  to 
a  reference,  of  the  accounts  and  of  the  objections  thereto. 


New  York  County.— Hon.   D.  G.  ROLLINS,  Suebo- 

GATE. — January,  1883. 

LEDwriH  V.  LEDwrrH. 

In  the  matter  of  the  application  of  Joseph  M.  LEDwrrn 
for  the  appointment  of  a  general  guardian  of  his 
person  and  of  his  property. 

Code  Civ.  Pro.,  §  2826  does  not  confer  upon  an  infant  of  fourteen  years 
or  upwards,  plenary  authority  to  emancipate  liimself ,  at  pleasure,  from. 
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parental  control.  The  provision  of  that  section,  that  a  general  guard- 
ian of  such  an  infant,  appointed  upon  his  application,  "must  be  nom- 
inated by  the  infant,  subject  to  the  approval  of  the  Surrogate,"  affords 
no  8up{)orc  for  the  claim  that  such  an  infant,  having  no  testamentary 
or  general  guardian,  has  an  absolute  right,  even  though  his  parents  are 
livmg,  to  demand  from  the  Surrogate's  court  the  appointment  of  a 
guardian,  and  of  whatever  guardian  he  may  be  pleased  to  nominate, 
provided  only  that  the  nominee  be,  in  the  Surrogate's  judgment,  a 
proper  person  to  execute  the  trust.  The  Surrogate  has  a  discretion  to 
determine  whether  the  interests  of  the  infant  will  be  promoted  by  the 
appointment  of  any  guardian. 

Code  Civ.  Pro.,  g  2823,  requiring  that,  if  either  parent  be  known  to  be  liv- 
ing, and  be  not  the  nominee,  "  the  petition  must  set  forth  the  circum- 
stances which  make  the  appointment  of  another  person  expedient,"  im- 
plies that,  unless  such  expediency  be  proven,  no  such  other  person 
should  receive  letters. 

A  corporation  may  receive  letters  of  general  guardianship  of  an  infant's 
property. 

Application  for  the  appointment  of  a  general  guard- 
ian of  an  infant's  property  and  person.  The  facts  ap- 
pear sufficiently  in  the  opinion. 

BoARDMAN  «&  BoARDMAK,  foT  petitumer. 
Edwin  More,  /ar  Thomas  A.  LedwUh,  opposed. 

The  Surrogate. — The  petitioner,  who  has  recently  be- 
come fourteen  years  of  age,  and  who  has  both  real  and 
personal  estate,  sets  forth  circumstances  which,  as  he 
claims,  render  expedient  the  appointment  of  a  guardian, 
for  both  his  person  andhis  property.  His  father,  who  is 
his  only  relative  residing  in  this  county,  is  declared  by 
him  to  be  an  unsuitable  person  to  receive  the  appoint- 
ment, and  he,  accordingly,  asks  that  the  Union  Trust 
Company  of  New  York  be  granted  letters,  as  the  guar- 
dian both  of  his  property  and  of  his  person.  A  supple- 
mental petition  so  amends  the  first  as  to  nominate  one 
Mary  P.  Devlin  in  the  latter  capacity. 
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The  father  has  appeared  in  this  proceeding,  and  does 
not  oppose  the  granting,  to  some  other  person  than  him- 
self, of  letters  of  guardianship  of  the  son's  property. 
He  suggests,  however,  that  some  private  individual 
should  receive  this  appointment,  rather  than  the  cor- 
poration nominated  in  the  petition. 

Under  the  provisions  of  §  2826  of  the  Code  of  Civil 
Procedure,  it  is  clear  that  the  person  vs^ho  receives  the 
appointment  must  be  one  who  has  been  first  nominated 
by  the  infant  himself,  in  cases  where  such  infant  is  four- 
teen years  old  or  upwards.  But  I  decline  to  sanction  the 
claim  which  is  made  by  petitioner's  counsel,  as  to  the 
proper  interpretation  of  that  section.  He  insists  that, 
whenever  a  child  has  reached  the  age  of  fourteen  yeai^s 
and  has  no  testamentary  or  general  guardian,  he  has  an 
absolute  riglit,  even  though  his  parents  are  living,  to 
demand  from  the  Surrogate's  court  the  appointment  of 
a  guardian,  and  of  whatever  guardian  he  may  be  pleased 
to  nominate,  provided  only  that  the  nominee  must,  in 
the  judgment  of  the  Sun-ogate,  be  a  proper  person  to 
execute  the  trust. 

I  certainly  shall  not  hold  that  an  infant  of  fourteen 
years  has  this  plenary  authority  to  emancipate  him- 
self at  pleasure  from  parental  control,  unless  the  language 
of  the  law  forbids  me  to  give  it  other  interpretation, 
and  such  is  by  no  means  the  case.  This  will  appear  from 
an  examination  of  that  section  of  the  Code  which  has 
been  already  cited,  and  of  the  preceding  sections  in  the 
same  title. 

Section  2821  limits  the  authority  of  the  Surrogate  to 
cases  and  circumstances  in  which  the  Chancellor  could 
act  before  the  adoption  of  the  constitution  of  1846.    Sec- 
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tion  2S23  requires  that,  if  either  the  father  or  the  mother 
of  the  applicant  is  known  to  be  living,  and  his  or  her 
appointment  is  not  prayed  for,  "Wie  petition  must  set 
forth  the  circumstances  tvhich  m^ke  the  appointment  of 
another  person  expedient,^ 

These  italicized  words  are  manifestly  inconsistent  with 
the  claim  which  is  here  set  up.  For  to  require  the  inser- 
tion, in  the  petition,  of  any  allegation  as  to  the  **circum- 
8tances"  referred  to  in  the  section,  would  be  utterly 
nugatory,  if  the  fitness  of  the  person  nominated  were 
the  only  question  for  the  Surrogate's  decision.  A  fair 
implication,  from  these  words  alone,  is  that,  unless  the 
appointment  of  some  other  person  than  the  father  or 
mother  is  shown  to  be  expedient,  no  such  other  person 
should  be  granted  letters. 

That  this  is  the  correct  construction  of  that  section 
appears  also  from  the  language  of  section  2825.  Before 
making  a  decree,  the  Surrogate  must  be  '^satisfied  that 
the  allegations  of  the  petition  are  true,  and  that  the 
interests  of  the  infant  will  be  promoted  by  the  appoint- 
ment of  a  general  guardian,  either  of  his  person  or  of 
his  property." 

As  far  as  the  present  application  asks  for  the  appoint- 
ment of  a  guardian  of  property,  it  is  granted.  The 
respondent's  objection  to  the  corporation  nominated  does 
not  seem  to  me  to  be  well  founded.  Letters  may  issue 
therefore  to  the  Union  Trust  Company.  I  do  not,  how- 
ever, upon  the  evidence  now  before  me,  feel  warranted 
in  granting  the  prayer  of  the  supplemental  petition, 
asking  for  the  appointment  of  a  guardian  of  the  person. 
I  am  not  satisfied  that  the  interests  of  the  infant  will  be 
promoted  by  my  appointing  the  person  whom  he  has 
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nominr^ted.  Indeed,  for  aught  that  the  evidence  dis- 
closes, there  is  no  present  necessity  for  the  appointment 
of  any  i)erson  whomsoever. 


New  York  County.— Hon.  D.  Q.  ROLLINS,  Surro- 
gate.— Januaiy,   1883. 

SUDLOW  V.    PmCKNEY. 

In    the  matter  of  the  estate  of  Joseph  C.   Pinckney, 

deceased. 

Petitioner  obtained  a  decree  against  decedent's  executors,  requiring  them 
to  deliver  certain  personal  property  to  her,  from  which  they  took  and 
perfected  an  appeal  to  the  Supreme  Court.  Thereafter,  and  without 
showing  service  of  a  certified  copy  of  a  decree  on  the  executors,  she 
instituted  proceedings  to  punish  them  forqpntempt. — 

Heldy  that  the  laiter  proceedings  were  premature,  in  the  absence  of  proof 
of  service  of  a  copy  of  the  decree,  and,  at  any  rate,  were  stayed  by  the 
appeal,  being  afFectcd  by  the  decree  appealed  from  and  embraced  in 
the  appeal  (Code  Civ.  Pro.,  g§  1310,  2577). 

The  question  of  the  status  of  an  appellant,  as  such,  is  a  matter  for  deter- 
mination by  the  appellate  tribunal. 

Petition  by  Mary  C.  Sudlow,  a  daughter  of  decedent, 
for  a  warrant  of  attachment  against  Charles  C.  Pinckney 
and  another,  executors  of  his  will,  for  contempt  in  dis- 
obeying a  decree  for  the  delivery  of  property.  The  facts 
appear  sufficiently  in  the  opinion. 

CoLVER  &  Wright,  for  petHiotker, 
Oscar  Frisbib,  f<n'  execuion. 
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The  Surrogate. — The  petitioner  asks  for  an  attach- 
ment against  the  executors  of  this  estate,  because  of  their 
failure  to  obey  a  decree  entered  in  this  court  on  the  15th 
of  December,  1882,  requiring  them  to  deUver  to  her  cer- 
tain personal  property  of  the  alleged  value  of  about 
$4,000. 

1.  It  is  provided  by  section  2555  of  the  Code  of  Civil  Pro- 
cedure that,  '*  in  either  of  the  following  cases,  a  decree  of 
the  Surrogate's  court,  directing  the  payment  of  money, 
or  requiring  the  performance  of  any  other  act,  may  be 
enforced  by  serving  a  certified  copy  thereof  upon  the 
party  against  whom  it  is  rendered,  or  the  oflScer  or  per- 
son who  is  required  thereby  or  by  law,  to  obey  it;  and,  if 
he  refuses  or  wilfully  neglects  to  obey  it,  by  punishing 
him  for  contempt  of  court  .  .  .  (subdivision  4)  where 
the  delinquent  is  an  executor  .  .  .  and  the  decree 
relates  to  the  fund  or  estate." 

It  does  not  appear  that,  in  the  present  case,  any  certi- 
fied copy  of  the  decree  has  been  served  upon  the  execu- 
tors, and  until  such  service  is  made  they  cannot  be 
adjudged  in  contempt. 

2.  But  the  answer  herein  discloses  another  fact,  which 
is  also  fatal  to  this  appUcation.  It  appears  that  an  appeal 
has  been  taken  from  the  decree  in  question,  and  that  the 
same  has  been  perfected,  by  the  giving  of  an  undertak- 
ing, as  required  by  section  2577  of  the  Code  of  Civil  Pro- 
cedure. Now,  what  is  the  effect  of  such  appeal?  *' Ex- 
cept as  otherwise  expressly  prescribed  in  this  article," 
says  section  2584  of  the  Code,  *'  a  perfected  appeal  has  the 
effect  (as  a  stay  of  the  proceedings  to  enforce  the  decree 
or  order  appealed  from)  prescribed  in  section  1310  of  the 
Code,  with  respect  to  a  perfected  appeal  from  a  judg- 
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ment."  Section  1310,  so  far  as  it  has  any  application  to 
a  case  like  the  present,  excepts  from  the  stay  only  such 
matters  as  are  ^'included  in  the  action  or  special  pro- 
ceeding, and  not  affected  by  the  judgment  or  order 
appealed  from,  and  not  embraced  in  the  appeal. "  Every- 
thing included  in  the  present  proceeding  is  affected  by 
the  decree,  and  is  embraced  in  the  appeal.  The  pendency 
of  such  appeal  excuses  the  executors,  therefore,  for  their 
failure  to  comply  with  the  directions  of  the  decree. 

3.  I  cannot  pass  upon  the  question  of  the  appellant's 
statics  as  such.  That  matter  must  be  determined  in  the 
Supreme  Court  (Estate  of  W.  R.  Hynes,  Daily  Reg., 
March  30,  1882,  and  cases  cited). 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate,—February,  1883. 

Whttlock  v.  Whitlock. 

In  the  matter  of  the  estate  of  Andrew  M.  Whitlock, 

deceased. 

The  father  of  an  infant  has  no  right,  as  natural  guardian,  to  receive  a  legacy 
bequeathed  to  the  infant. 

Guardianship  in  socage,  arises  only  where  real  property  vests  in  an  infant. 

The  provision  of  the  Revised  Statutes  (part  2,  ch.  6,  tit.  8.  §  46),  permit- 
ting  an  infant's  legacy,  "  if  under  the  value  of  fifty  dollars,"  to  be  paid 
to  the  father,  gives  no  authority  to  pay  to  the  latter  any  portioD  of  a 
legacy  ejEceeding  fifty  dollars  in  amount. 

Decedent,  by  his  will,  gave  to  his  nephew,  an  infant,  $500.  which  the  ex- 
ecutors paid  to  the  legatee's  father,  obtaining  credit  for  the  payment 
by  the  decree  on  an  accounting  before  the  Surrogate,  to  which  the  in- 
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f ant  was  not  a  party.    On  attaining  majority,  the  legatee  petitioned  for 
payment  of  bis  legacy. — 
Held,  that  the  executors  were  not  discharged  by  the  payment  or  decree,  and 
must  pay  again. 

Petition  by  Andrew  H.  Whitlock  for  payment  of  a 
legacy;  opposed  by  Andrew  M.  Whitlock,  surviving  ex- 
ecutor of  decedent's  will.  The  facts  appear  sufficiently 
in  the  opinion. 

RoK  &  3iACKLm,  far  petiii(mer. 
Theo.  F.  Miller,  for  executor. 

The  Surrogate. — The  decedent  died  in  1874,  leaving  a 
will  wherein  his  nephew,  the  petitioner  in  this  proceed- 
ing, was  bequeathed  a  legacy  of  $500.  The  petitioner, 
who  has  but  recently  attained  his  majority,  asks  that  the 
executors  be  directed  to  pay  this  legacy.  The  surviving 
executor  alleges,  by  his  answer,  that,  in  1874,  such  legacy 
was  paid  by  the  executors  to  the  petitioner's  father,  and 
that,  subsequently,  after  the  account  of  the  executors 
had  been  submitted  to  the  Surrogate,  credit  was  allowed 
them,  in  its  final  judicial  settlement,  for  the  payment  of 
the  legacy  in  question. 

It  is  clear,  however,  that  such  decree  is  not  binding 
upon  this  petitioner.  He  was  not  a  party  to  it;  he  was 
never  served  with  a  citation  to  attend  the  accounting, 
and  he  was  represented  thereat  by  no  general  or  special 
guardian.  It  is,  also,  clear  that  the  executors  did  not  dis- 
charge themselves  from  UabiUty  to  this  petitioner,  by  the 
payment  to  his  father  in  his  behalf.  The  father  held  no 
letters  of  guardianship,  and,  as  natural  guardian,  was 
not  entitled  to  receive  the  legacy  bequeathed  to  his  son 

{SBev.  Stat.  J  7th  ed.,  XSOl,  sec.  48,;  Fonda  v.  Van  Home, 
Vol.  L— 11 
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16  Wend,,  633;  Genet  v.  Tallmadge,  1  Johns.  Ch.y  3;  Wil- 
liams  V.  Storrs,  6  Johns.  Ch.,  357;  Hyde  v.  Stone,  7 
Wend,,  35^;  Thomas  v.  Bennett,  56  Barb.,  198;  Brown 
V.  Canton,  i  Lans.,  il3;  Loomis  v.  Cline,  -^  Barb.,  4S5), 

It  is  urged,  by  the  respondent,  that  the  father  was  en- 
titled to  receive  the  bequest  as  guardian  in  socage.  But 
the  claim  is  untenable.  It  does  not  appear  that  any  real 
estate  became  vested  in  the  petitioner  during  his  minor- 
ity, a  circumstance  without  which  such  guardianship 
could  not  be  created  {3  Rev.  Stat,  7th  ed.,  216Z,  sec.  5; 
Fonda  v.  Van  Home,  supra;  Sylvester  v.  Ralston,  31 
Barb.,  289;  Emerson  v.  Spicer,  i6  N.  Y.,  596). 

It  cannot,  therefore,  be  successfully  claimed  that  pay- 
ment was  made  to  the  father  as  guardian  in  socage,  even 
if  it  be  conceded  that  such  payment  would  operate  to 
discharge  the  executor.  But  such  payment  would  not 
have  that  effect. 

The  Revised  Statutes  provide  (part  2,  ch.  6,  tit.  3,  §§ 
47,  48;  3  Banks,  7th  ed.,  2301)  that  a  minor's  legacy,  if 
of  the  value  of  fifty  dollars  or  more,  may  be  paid,  under 
the  direction  of  the  Surrogate,  to  such  minor's  general 
guardian,  upon  his  giving  security  for  its  faithful  appli- 
cation, and  that,  if  there  be  no  such  guardian,  or  the 
payment  of  the  minor's  legacy  be  not  directed  by  the 
Surrogate,  such  legacy  shall  be  invested  in  securities  for 
the  minor's  benefit,  and  shall  be  kept  in  the  Surrogate's 
custody,  until  the  minor  comes  of  age. 

The  respondent  erroneously  claims  that  he  is,  at  least, 
entitled  to  be  credited  with  $50  under  the  provisions  of 
section  46,  tit.  8,  ch.  6,  part  2  of  the  Revised  Statutes 
(S  Banks,  7th  ed.,  2301).  That  section  declares  tha-t  a 
minor's  legacy,  *^  if  under  the  value  of  fifty  dollars/'  may 
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be  paid  to  the  father;  but  it  has  no  bearing  upon  a  case 
like  the  present.  It  gives  no  authority  to  pay  the  father 
any  portion  whatever  of  the  child's  legacy,  save  in  cases 
where  the  entire  amount  of  such  legacy  is  less  than  $50. 


New  York  Oountt.— Hon.   D.  G.  ROLLINS,  Sitrro. 

GATE.— February,  1883. 

Drexel  v.  Berney. 

In  the  matter  of  the  estate  of  Robert  Bernet,  deceased. 

The  Authority  of  a  8uiTOg»te*8  court  to  revoke  letters  tefltamentarv  upon 
petition  is  derived  exclusively  from  Code  Civ.  Pro.,  §  2685. 

A  debtor  to  the  estate  of  a  decedeat  is  not  a  ''person  interested*'  therein, 
within  the  meaning  of  the  provision  of  that  section  permitting  a  person 
so  interested  to  apply  for  the  revocation  of  letters  issued  to  one  as  ex- 
ecutor of  the  decedent's  will. 

/}  M017L9,  that  there  is  no  statutory  provision,  under  which  one  whose  relation 
to  such  an  estate  is  that  of  a  debtor  or  possible  debtor  thereto  can  be 
recognized  as  entitled  to  be  heard  in  opposition  to  a  grant  of  letters 
thereon ;  and  claims  for  the  revocation  of  letters  should  not  receive 
more  favorable  consideration  than  objections  to  the  grant  thereof. 

Petition  by  Francis  A.  Drexel  and  others  for  the  revo- 
cation of  letters  testamentary  issued  to  decedent's  widow, 
Louisa  Berney,  The  facts  appear  suflSciently  in  the 
opinion. 

Tk^ot,  Oucbtead  a  Tract, /<»rjMfiMimdr«. 
LoBD,  Day  &  Lobd,  for  executrix. 

The  Surrogate. — This  is  a  petition  for  the  revocation 
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of  letters  testamentary  issued  out  of  this  court  to  dece- 
dent's widow,  Louisa  Bemey,  on  the  25th  of  May,  1881. 
The  testator  died  at  Paris,  France,  in  the  year  1874,  leav- 
ing a  will  and  codicil,  wherein  he  appointed,  as  his  exec- 
utors, his  brother  James  Berney  and  others,  and  as  his 
executrix,  Louisa  Bemey,  his  wife. 

In  February,  1875,  certain  proceedings  were  had  in  a 
probate  court  in  the  State  of  Alabama,  whereby  the  will 
and  codicil  were  there  admitted  to  probate.  James  Ber- 
ney was  subsequently  granted  ancillary  letters  testamen- 
tary by  this  court.  In  July,  1880,  he  died.  In  May, 
1881,  letters  testamentary  were  issued  by  the  Surrogate 
of  this  county  to  Louisa  Berney,  under  circumstances 
disclosed  m  the  moving  papers.  On  the  22d  of  June, 
1875,  Drexel,  Morgan  &  Co.,  bankers,  of  this  city,  re- 
ceived from  Cazade,  Crooks  &  Reynaud,  claiming  to  be 
the  lawful  attorneys  of  James  Bemey,  executor,  certain 
United  States  bonds,  of  the  face  value  of  two  hundred 
thousand  dollars,  which  were*  registered  in  the  name  of 
Robert  Berney,  the  decedent.  Louisa  Berney,  as  execu^ 
trix,  lately  commenced,  in  the  United  States  Circuit 
court  of  this  district,  a  suit  against  Drexel,  Morgan  & 
Co.  and  others,  for  the  conversion  of  the  bonds  in  ques- 
tion. The  defendants  in  that  action  sought  to  maintain 
that  the  letters  testamentary  of  Louisa  Berney  were  ille- 
gal and  void,  upon  certain  grounds  which  are  among 
those  alleged  in  the  present  proceeding,  as  a  cause  for 
the  revocation  of  such  letters.  It  was,  however,  held 
that  the  validity  of  Mrs.  Bemey's  appointment  could  not 
be  attacked  in  the  United  States  court,  and  it  was  inti- 
mated that,  if  the  parties  desired  relief  of  that  nature, 
they  must  seek  it  in  this  tribunal.    The  affidavits  and 
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papere  which  have  been  submitted  upon  the  present  mo- 
tion are  very  voluminous,  and  raise  many  interesting  and 
important  issues  as  to  the  validity  of  the  original  probate 
in  Alabama,  the  efifect  of  certain  proceedings  in  the 
EngUsh  courts  and  in  French  tribunals,  the  vahdity  of 
the  letters  issued  to  the  executrix,  etc. 

In  the  view,  however,  which  I  am  compelled  to  take 
of  this  case,  it  is  necessary  to  pass  upon  only  one  of  the 
questions  submitted  for  my  determination.  The  claim  of 
the  counsel  for  Mrs.  Berney,  that  the  petitioners  have 
no  such  relation  to  this  estate  as  empowers  them  to  main- 
tain a  proceeding  for  the  revocation  of  her  letters,  seems 
to  me  to  be  well  founded.  I  feel  compelled  to  hold  that, 
within  the  limitations  of  the  Code  of  Civil  Procedure, 
debtors  of  an  estate  (and  it  is  only  as  debtorSy  or  as  pos- 
sible debtors y  that  these  petitioners  apply)  have  no  right 
to  make  themselves  parties  to  such  a  proceeding  as  the 
present. 

The  authority  of  the  Surrogate's  court  to  revoke  testa- 
mentary letters  is  solely  derived  from  section  2685.  That 
section  empowers  such  a  court,  from  which  letters  testa- 
mentary have  been  issued,  to  revoke  the  same  for  certain 
specified  causes;  and  it  also  establishes  the  procedure  by 
which,  in  such  cases,  the  action  of  the  court  must  be  in- 
voked. It  requires  that,  at  the  outset,  there  shall  be  filed 
a  petition  praying  for  revocation,  and  stating  the  grounds 
upon  which  it  is  sought.  Leave  to  file  such  pi^tition  is 
conferred,  by  the  statute,  upon  **a  creditor  or  person  in- 
terested in  the  estate  of  the  decedent,"  and  upon  nobody 
else. 

Now,  who  is  "a  person  interested  in  the  estate, "  within 
the  meaning  of  section  2685? 
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Whatever  might  be  deemed  the  fair  interpretation  of 
this  expression,  if  it  stood  alone,  its  association  with  the 
term  "  creditor  "  seems  to  demand  for  it  a  narrower  con- 
struction than  that  for  which  these  petitioners  contend, 
and  a  construction  which  must  exclude  them,  in  the 
present  controversy,  from  obtaining  the  relief  which  they 
ask;  for,  as  has  been  already  intimated,  the  status  of  the 
petitioners  is,  in  effect,  that  of  debtors,  or  possible 
debtors,  to  this  estate.  Now,  nobody  would  contend 
that  a  debtor  could,  with  any  greater  propriety  than  a 
creditor,  be  classed  in  the  category  of  ''persons  inter- 
ested." If  that  term,  therefore,  is  broad  enough  of  itself 
to  include  debtors,  it  is  certainly  broad  enough  to  include 
creditors;  and  the  fact,  that  the  latter  class  are  expressly 
mentioned  in  the  statute,  is  a  forcible  argument  in 
favor  of  the  view  that  neither  they  nor  debtors  were  de- 
signed to  be  embraced  in  the  term  *'  persons  interested  in 
the  estate."  This  view  is  confirmed  by  an  examination 
of  other  parts  of  the  Code. 

Section  2514  is  entitled  **  Definitions  of  expressions 
used  in  this  chapter."  ^'The  expression  pei-sons  inter- 
ested," says  subdivision  11,  "when  it  is  used  in  connec- 
tion with  an  estate  or  fund,  includes  every  person  enti- 
tledy  either  absolutely  or  contingently^  to  share  in  the 
estate  or  the  proceeds  thereof,  or  in  the  fund,  as  husband, 
wife,  legatee,  next  of  kin,  heir,  devisee,  assignee,  grantee 
or  otherwise,  except  as  creditor." 

It  seems  obvious  that  the  phraseology  of  section  2685 
"was  chosen  with  direct  reference  to  this  definition,  and 
that  it  was  deemed  necessary,  in  order  to  extend  to  cred- 
itors the  benefit  of  that  section,  to  name  them  expressly 
in  the  statute.    But  debtors  are  neither  named  expresdy 
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in  section  2685,  nor  are  they  included  within  the  cate* 
gory  of  '^ persons  interested,"  as  defined  in  section 
2514. 

The  petitioners  in  the  present  case  are  not  '^  entitled  to 
share,  either  absolutely  or  contingently,  in  the  estate  "  of 
this  decedent. 

« 

An  examination  of  other  sections  of  the  Code  confirms 
the  views  which  have  been  declared  already.  For  ex- 
ample: 

(a)  Section  2636  provides  that,  after  a  wiU  has  been  ad- 
mitted to  probate,  the  person  named  therein  as  executor 
.  is  entitled  to  letters  testamentary  thereupon, 
unless,  before  the  letters  are  granted,  **  a  creditor  of  the 
decedent,  or  a  person  interested  in  the  estate,"  makes  ob- 
jection in  the  manner  specified  in  the  section. 

(6)  In  regard  to  intestate  estates,  the  Code,  after  pre- 
scribing who  shall  be  cited  in  a  proceeding  for  the  grant 
of  letters  of  administration,  provides  (section  2665)  that 
any  **  person  interested,"  though  not  dted,  may  make 
himself  a  party. 

(c)  Section  2698  declares  that,  upon  a  petition  for  ancil- 
lary letters,  creditors  resident  within  the  State  shall  be 
cited,  and  that  '*any  such  person"  (that is,  any  creditor) 
may  appear  and  contest  the  application. 

There  is  no  statutory  provision,  under  which  persons 
whose  relation  to  a  decedent's  estate  is  like  that  of  these 
petitioners,  can  be  recognized,  as  entitled  to  be  heard  in 
opposition  to  the  grant  of  either  original  or  ancillary 
letters  testamentary  or  letters  of  administration.  And 
no  good  reason  can  be  urged  why  claims  for  the  revoca- 
tion of  such  letters  should  receive  more  favorable  consid- 
eration than  would  have  been  accorded  them,  if  they  had 
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been  interposed  in  opposition  to  the  original  issue  of  such 
letters- 

The  arguments  by  which  petitioner's  counsel  seeks  to 
maintain  his  contention  would  be  almost  equally  effective 
in  support  of  a  debtor's  claim  to  become  a  party  to  pro- 
ceedings for  probate  of  his  creditor's  will. 

I  have  never  heard  of  an  instance  where  persons,  by 
reason  of  their  being  indebted  to  a  decedent's  estate,  have 
claimed  the  right  to  contest  his  will.  But  claims  of  that 
sort  have  been  made  by  creditors,  and  seem  to  have  been 
uniformly  rejected  by  the  courts  (Menzies  v.  Pulbrook  and 
Ker,  2  Curteis,  84.5;  Taff  v.  Hosmer,  U  Mich.,  2P;  Heil- 
man  v.  Jones,  5  Redf.,  JfiO;  Elme  v.  Da  Costa,  1  Phill., 
173),  See  Fosdick  v.  Delafield  (^  Redf.,  m)\  Fisher  v. 
Bassett  (S  Leigh  [Va.],  133). 

This  petition  must  be  denied. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—February,  1883.. 

Bray  v.  Smith. 

In  the  matter  of  the  estate  o/ John  C.  Bray,  deceased. 

The  bare  fact  that  an  executor,  dttriDg  the  pendency  of  proceedings  to 
revoke  probate  of  his  decedent's  will,  attempts  to  withdraw  funds  of 
the  estate  from  a  savings  bank  in  which  the  decedent  had  deposited 
them  does  not  call  for  the  restraining  authority  of  the  Surrogate's  court, 
as  an  infraction  of  the  provision  of  Code  Civ.  Pro.,  §  2650,  that,  after 
service  of  the  citation,  the  executor  "must  suspend,  until  a  decree  is 
made  upon  the  petition,  all  proceedings  relating  to  the  estate  except 
for  the  recovery  or  preservation  of  property,  the  collection  and  pay- 
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meat  of  debts,  and  such  other  acts  as  be  is  expressly  allowed  to  perform 
by  an  order  of  the  Surrogate." 

That  section  fixes  the  bounds  of  an  executor's  authority  during  the  pen- 
dency of  such  a  controversy. 

Ab  to  whether  the  Surrogate's  court  may  properly,  under  certain  circum- 
stances, by  order,  narrow  those  bounds,  quare.  But  the  cii-cumst«nce 
that  want  ot  testamentary  capacity  in  decedent,  and  undue  influence  on 
the  part  of  the  executor,  are  alleged  is  not  sufficient  to  justify  such 
action  by  the  court. 

Application  by  Henry  W.  Bray,  brother  and  sole  sur- 
viving next  of  kin  of  decedent,  for  an  order  restraining 
James  Smith,  executor  of  his  will,  from  interfering  with 
certain  funds  of  the  estate.  The  facts  appear  sufficiently 
in  the  opinion. 

A.  F.  West,  for  petitianer, 

Edwakd  F.  TAoaARD  and  Charles  Stbauss,  for  executor. 

The  Surrogate. — The  petitioner  is  the  only  siurviving 
next  of  kin  of  decedent,  and  is  made  his  residuary  legatee 
by  an  instrument  which  was  lately  propounded  as  his 
wUl. 

That  instrument  was  admitted  to  probate  on  the  9th  of 
January  last.  On  the  13th,  the  petitioner  commenced 
proceedings  for  revocation  of  such  probate,  upon  the 
ground  that  decedent  was  wanting  in  testamentary  ca- 
pacity, and  had  been  induced  by  the  undue  influence  of 
the  respondent  and  another  to  execute  the  paper  which 
was  claimed  to  be  his  will.  The  issue  thus  raised  has  not 
yet  been  brought  to  trial. 

The  court  is  asked,  in  the  present  proceeding,  to  re- 
strain the  executor  from  removing  the  sum  of  $2,200, 
moneys  of  the  estate,  from  the  East  River  Savings  Insti- 
tution, where  they  are  now  deposited. 


170     CASES  IN  THE  SURROGATES'  COURTS. 

BRAT  T.  SMITH. 

It  appears  that,  before  January  16th,  vrhen  the  execu- 
tor was  served  with  a  citation  to  show  cause  against  the 
revocation  of  probate,  he  had  drawn  from  said  E^t  Biver 
Savings  Institution  $300,  of  $2,500  then  on  deposit  to 
the  credit  of  the  estate,  and  that,  subsequently,  on  Janu- 
ary 30th,  he  presented  a  draft  for  $500,  which  has  not  yet 
been  paid. 

The  petitioner's  counsel  claims  that  this  action  by  the 
executor  was  in  violation  of  section  2650  of  the  Code  of 
of  Civil  Procedure,  which  provides  that,  after  service  of 
citation,  the  executor  ^'must  suspend,  until  a  decree  is 
made  upon  the  petition,  all  proceedings  relating  to  the 
astate,  except  for  the  recoveiy  or  preservation  of  prop- 
erty, the  collection  and  payment  of  debts,  and  such  other 
acts  as  he  is  expressly  allowed  to  perform  by  an  order 
of  the  Surrogate. " 

The  petitioner's  claim  is  not  well  founded.  Even  in 
the  absence  of  any  explanation,  the  bare  fact  that  the  ex- 
ecutor attempted  to  withdraw  the  funds  of  the  estate 
from  a  savings  bank,  in  which  they  had  been  placed  by 
decedent,  does  not  demand  the  interference  of  the  court. 
Such  action  on  the  part  of  the  executor  is  not  within  the 
prohibition  of  section  2650,  and,  despite  the  restrictions 
of  that  section,  may  often  be  taken  with  the  strictest  pro- 
priety. The  allegations  respecting  the  mental  incapacity 
of  the  decedent,  and  the  undue  influence  which  is 
claimed  to  have  been  exerted  in  persuading  him  to  make 
the  will  in  dispute,  do  not  warrant  my  placing  any  other 
limitations  upon  the  executor's  action  than  are  imposed 
by  the  terms  of  the  section  already  cited. 

Section  2660  fixes  the  bounds  of  an  executor's  author- 
ity, pending  a  controversy  for  revocation  of  probate.    It 
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may  be  that,  under  some  circumstances,  those  bounds 
may  properly  be  narrowed  by  dh^ection  of  the  court.  But, 
in  the  present  case,  no  circumstances  are  shown  to  exist, 
which  require  my  intervention. 

The  causes  for  which  letters  testamentary  may  be  re- 
voked, or  for  which  the  holders  of  such  letters  riliay  be  re- 
quired to  give  security,  are  distinctly  enumerated  in  sec- 
tion 26S5  of  the  Code.  Unless  it  can  be  shown  that  this 
executor  is  amenable  to  some  one  of  the  charges  there 
specified,  he  ought  not  to  be  restrained  from  duch  a  sim- 
ple exercise  of  his  functions  as  that  which  is  here  the 
subject  of  complaint. 

Petition  dismissed. 


New  York  County.— Hon.  D.  G.  EOLUNS,  Surbo- 

GATE.— February,  1883. 

Trask  v.  Annbtt. 

In  the  matter  of  the  estate  of  Stephen  C.  Burdett,  de< 

ceased. 

Where  two  sureties  are  required  bj  law,  to  a  bond,  it  is  necessary,  under 
Code  Civ.  Pro.,  §§  812  and  818,  that,  unless  each  justifies  in  the  full 
*  penalty,  there  should  be  two  sets  of  justifications,  each  in  such  penalty; 
that  is,  the  penalty  must  be  twice  made  up,  either  (1)  by  two  persons, 
each  fully  qualified,  or  {2)  by  one  such  person  and  two  or  more  persons 
else,  unitedly  sufiicient,  or  (3)  by  two  distinct  sets  of  persons,  each  set 
being  unitedly  worth  the  full  penalty. 

A  testamentary  trustee,  having  been  required  to  give  security  for  the  due 
administration  of  the  trust,  by  a  bond  in  a  penalty  of  $95,000,  with 
two  sureties,  one  of  whom  justified  in  a  sum  greater  than  the  penalty, 
while  the  other  fell  far  short  of  the  statutory  standard,  it  was  contended 
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that  the  deficiency  in  the  Justificatioa  of  one  was  supplied  by  the  excess 
in  that  of  the  other. — 
HM,  that  the  bond  was  insuf^pient,  and  that  the  second  surety  must  be  re- 
placed by  one  capable  of  justifying  in  $95,000,  or  by  two  or  more,  each 
worth  at  least  ten  thousand  dollars,  and  capable  together  of  justifying 
in  $95,000. 

Objections  by  Caroline  A,  Trask,  one  of  the  distrib- 
utees of  decedent's  estate,  to  the  sufficiency  of  the  bond 
of  Mary  C.  B.  Annett,  a  testamentary  trustee  under  his 
will.    The  facts  appear  sufficiently  in  the  opinion, 

De  Witt  C.  Browk,  for  objector. 

Jambs  Matthews,  for  executrix  and  trustee. 

The  Surrogate. — Mrs.  Annett,  the  executrix  and 
trustee  of  this  estate,  a  non-resident,  was,  because  of 
such  non-residence,  required,  in  November  last,  by  an 
order  of  this  court,  to  give,  within  ten  days,  security  for 
her  administration,  in  the  sum  of  $95,000,  by  a  bond  with 
two  sureties.  Before  the  expiration  of  the  ten  days,  she 
filed  such  bond  in  the  office  of  the  Surrogate.  A  time 
was  fixed  for  the  justification  of  sureties,  and,  after  sev- 
eral adjournments,  the  examination  as  to  theu-  sufficiency 
took  place.  It  is  now  claimed,  and  justly,  as  I  believe, 
that  such  examination  has  shown  the  bond  to  be  insuffi- 
cient. The  authority  of  the  court  to  exact  security,  in  a 
case  like  the  present,  is  derived  from  section  2815  of  the 
Code  of  Civil  Procedure.  By  section  2816,  it  is  required 
that  such  security  must  be  *'a  bond  to  the  same  effect 
and  in  the  same  form  as  an  executor's  bond." 

Section  2645  provides  that  "an  executor  from  whom  a 
bond  is  required  must  qualify  as  prescribed  by  law  with 
respect  to  an  administrator  upon  the  estate  of  an  intes- 
tate." 
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Section  2667  declares  that  **a  person  appointed  an  admin- 
istrator mustj  before  letters  are  issued  to  him  .  .  . 
execute  .  .  .  and  file  the  ....  bond  of  him- 
self ajid  ttvo  or  more  sureties  in  a  penalty  .  •  .  not 
less,"  etc. 

By  section  812,  **a  bond  .  .  .  executed  by  .  .  . 
sureties  must,  where  two  or  more  persons  execute  it,  be 
joint  and  several  in  form  and must  be  ac- 
companied with  the  affidavit  of  each  surety ^  to  the  effect 
that  he  is  a  resident  of,  and  a  householder  or  freeholder 
within,  the  state,  and  is  worth  the  penalty  of  the  bond 
over  all  debts,"  etc.  To  the  rule  established  in  this  sec- 
tion, certain  exceptions  are  provided  in  section  813, 
under  whose  shelter  falls  the  case  now  under  discus- 
sion. 

''Where  the  penalty  of  the  bond,"  says  section  813, 
".  .  .  .  is  $20,000  or  upwards,  the  court  .  .  . 
may,  in  its  discretion,  allow  the  sum,  in  which  a  surety 
is  required  to  justify,  to  be  made  up  by  the  justification 
of  two  or  more  sureties,  each  in  a  smaller  sum.  But,  in 
that  case,  a  surety  cannot  justify  in  a  sum  less  than 
$10,000;  and,  where  two  or  more  sureties  are  required  by 
law  to  justify,  the  same  persons  cannot  so  contribute  to 
make  up  the  sum  for  more  than  one  of  them." 

Now,  in  the  present  case,  one  of  the  sui^ties  (Mr. 
Weed)  justifies  in  a  sum  more  than  sufficient  to  meet  the 
requirements  of  the  statute;  the  other  (Mrs.  Hyatt)  falls 
far  short  of  the  statutory  standard.  It  is  claimed,  by 
counsel  for  the  executrix  and  trustee,  that  the  deficiency 
in  one  of  the  justifications  can,  under  section  813,  be 
supplied  by  the  excess  in  the  other;  and  that,  in  the 
course  of  the  administration  of  this  estate,  such  a  con- 


m     CASES  IN  THE  SURROGATES'  COURTS. 

TRABK  V.  ANNETT. 

struction  of  that  section  has  been  sanctioned  by  the  Sur- 
rogate. 

I  cannot  so  interpret  the  statute.  Where  two  sureties 
are  required  by  law,  unless  each  of  them  justifies  in  the 
full  penalty  of  the  bead,  there  must  be  two  sets  of  jus- 
tifications, so  to  speaks  in  such  full  penalty. 

The  penalty,  in  other  words,  must  be  twice  made  up, 
t.  e.  (a)  by  two  persons,  each  of  whom  is  fully  qualified, 
or  (b)  by  one  person  who  is  sufficient  by  himself,  and  two 
or  more  persons  else,  who  are  unitedly  sufficient,  or  (c) 
by  two  distinct  sets  of  persons,  each  of  which  sets  is 
worth,  in  combination,  the  full  penalty  of  the  bond. 

And  this  eking  out  of  insufficient  justification  is  al- 
lowed only  when  such  penalty  is  as  much  as  $20,000, 
and  only  by  such  sureties  as  can  justify  in  as  much  as 
$10,000. 

I  hold,  therefore,  that,  to  perfect  this  bond,  there  must 
be  supplied,  in  place  of  Mrs.  Hyatt,  and  in  addition  to 
Mr.  Weed,  one  surety  who  can  justify  in  $95,000,  or  two 
or  more  sureties  who  can,  in  combination,  justify  in  that 
sum,  each  of  whom  must  be  worth  above  his  debts,  etc., 
at  least  $10,000. 

An  order  may  be  entered  revoking  the  letters  unless 
the  trustee  complies  with  this  direction. 
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Njbw  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—March,  1883. 

DisoswAY  V.  Hayward. 

In  the  matter  of  the  estate  of  Emma  Bartlett,  deceased. 

Under  Code  Ciy.  Pro.,  §§  3568,  2554,  an  execution  upon  a  Surrogate's  de- 
cree directing  the  payment  of  a  sum  of  money,  issued  to  the  sheriff  of 
the  Surrogate's  county,  the  decree  not  having  been  docketed  in  tlie 
office  of  the  county  clerk,  is  irregular,  and  muBt  be  set  aside  on  motion 
{id.,  §§  1805,  I860). 

Motion  by  Richard  H.  Disosway,  a  creditor  of  decedent, 
to  set  aside  execution  against  his  property,  issued  upon 
a  Surrogate's  decree,  rendered  October  17th,  1879,  direct- 
ing payment  by  him,  of  the  sura  of  $715.  CO,  to  J.  K.  Hay- 
ward,  executor  of  decedent's  will.  The  facts  appear 
sufficiently  in  the  opinion. 

H.  B.  Philbbook,  for  the  motion. 

m 

J.  Fletchbr,  opposed. 

The  Surrogate. — A  motion  is  made,  upon  several 
grounds,  to  set  aside  the  execution  issued  herein,  and  di- 
rected to  the  sheriff  of  this  county.  The  decree,  for 
whose  enforcement  the  execution  was  issued,  has  not,  it 
seems,  been  docketed  with  the  clerk  of  the  county,  and 
it  is  insisted  that  the  execution  is,  for  that  reason,  inef- 
fectual. Section  2563  of  the  Code  of  Civil  Procedure 
provides  that  the  Surrogate  or  the  clerk  of  the  Sur- 
rogate's court  shall  furnish,  to  any  one  npplying  there- 
for, a  transcript  of  any  decree  which  directs  the  pay- 
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ment  of  a  sum  of  money,  and  the  county  clerk  to  whom 
such  transcript  is  presented  shall  file  the  same,  and  shall, 
in  the  appropriate  docket  book,  kept  in  his  office,  docket 
such  decrees,  as  in  cases  of  Supreme  Court  judgments. 
The  section  further  declares  that  the  docketing  of  such  a 
decree  shall  havt>  the  same  force  and  effect  as  if  it  were 
such  a  judgment. 

Section  2554  authorizes  the  enforcement,  by  execution, 
of  a  decree  directing  the  payment  of  a  sum  of  money.  It 
directs  that  the  execution  shall  be  issued  by  the  Surro- 
gate, or  the  clerk  of  the  Surrogate's  court,  under  the  seal 
of  the  court,  and  shall  be  made  returnable  to  the  court.  It, 
also,  declares  that,  in  all  other  respects  (with  a  certain  speci- 
fied exception  here  inapplicable),  the  Code  provisions, 
relating  to  an  execution  against  the  property  of  a  judg- 
ment debtor,  issued  upon  a  judgment  of  the  Supreme 
Court,  and  the  proceedings  to  collect  it,  shall  apply  to  an 
execution  issued  from  the  Surrogate's  court,  and  the  col- 
lection thereof,  the  decree  being  for  such  purposes  re- 
garded as  a  judgment. 

Among  the  provisions  so  made  applicable  to  an  execu- 
tion of  this  court,  are  sections  1365  and  1369  of  the  Code. 
The  former  section  declares  that  an  execution  against 
property  can  be  issued  * '  only  to  a  county,  in  the  clerk's 
office  of  which  the  judgment  is  docketed."  The  latter 
section  provides  that  such  an  execution  must,  if  the  judg- 
ment-roll is  not  filed  in  the  clerk's  office  of  the  county  to 
which  it  is  issued,  specify  the  time  wJien  the  judgment  was 
docketed  in  that  county ^  and  that  it  must,  also  (save  as 
otherwise  provided),  substantially  require  the  sheriff  to 
satisfy  the  judgment  out  of  the  personal  property  of  the 
judgment  debtor;  and,  if  sufficient  personal  property 
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cannot  be  found,  out  of  the  real  property  belonging  to 
him  at  the  time  when  the  judgment  was  docketed  in  the 
clerk's  office  of  the  county,  etc. 

Thes?  sections  of  the  Code  show  that,  to  authorize  an 
execution  to  issue  upon  a  decree  of  this  court  directing 
the  payment  of  money,  a  transcript  thereof  should  be 
filed  with  the  clerk  of  the  county  to  which  the  execution 
is  issued,  and  that  the  decree  should  be  there  docketed. 
This  does  not  appear  to  have  been  done  in  the  present  in- 
stance.   The  execution  must,  therefore,  be  set  aside. 

Ordered  accordingly. 


New  York  County.— Hon   D.  G.  ROLLINS,  Surro- 
gate.— March,  1883. 

Kahmerrer  y.  Ziegler. 

In  the  matter  of  the  estate  of  Elizabeth  Auch,  deceased. 

*  In  a  creditor's  proceeding,  pursuant  to  Code  Civ.  Pro.,  ch.  18,  tit.  5,  to 
dispose  of  a  decedent's  real  property  for  the  payment  of  debts,  one 
who  lias  purcha<»ed  the  property  at  a  referee's  sale,  in  partition  among 
the  heirs,  is  a  **  person  claiming  an  interest "  in  the  property  under  an 
heir,  and  a  neceasary  party  (Code  Civ.  Pro.,  §  2764),  who  must  be 
named  in  the  petition,  and  addressed  in  the  citation. 

AUhougli  that  Code  nowhere  expressly  requires  the  executor  or  administra- 
tor to  be  cited  on  such  an  application,  it  is  obviously  intended  that  the 
citation  should  be  directed  to  all  persons  whose  names  are,  by  §  2752, 
required  to  be  stated,— including  such  an  officer. 

Under  the  proviston  of  g  2754,  that,  *'  unless  the  executor  or  administrator 
has  caused  to  be  published,  as  prescribed  by  law,  a  notice  requiring 
creditors  to  present  their  claims,  and  the  time  for  the  presentation 
thereof  has  elapsed,  the  citation  must  be  directed  generally  to  all 
other  creditors  of  the  decedeat,  aa  well  as  to  the  creditors  named/'  if 
Vol.  I.-12 
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the  exception  is  not  shown  to  exist,  the  citation  must  contain  the 
genernl  clause  indicated,  altliougii  petitioner  claims  to  be  the  only 
creditor. 
The  existence  of  a  dispute  as  to  the  validity  of  the  petitioner's  claim  does 
not  deprive  the  Surrogate  of  jurisdiction  of  the  proceedings,  the  same 
being  determinable  by  him  (Code  Civ.  Pro.,  §  2755). 

Petition  of  John  Kammerrer,  a  creditor,  for  a  decree 
directing  the  disposition  of  decedent's  real  property  for 
the  payment  of  debts.  The  facts  appear  sufficiently  in 
the  opinion, 

J.  H.  Hull,  for  peHtum&r, 

F.  B.  Chedset,  for  EUzaheth  Ziegler,  andcthen,  children  cf  decedent, 

£.  Tekni,  for  general  guardian  of  Annie  Auch. 

The  Surrogate. — This  is  a  proceeding  under  title  5, 
chap.  18  of  the  Code  of  Civil  Procedure.  John  Kam- 
merrer, who  claims  to  be  a  creditor  of  Elizabeth  Auch's 
estate,  prays  for  a  decree,  directing  the  disposition  of  cer- 
tain real  property  for  the  payment  of  decedent's  debts. 

Pursuant  to  the  prayer  of  his  petition,  citation  seems 
to  have  duly  issued  to  the  heirs  at  law,  to  show  cause 
why  such  a  decree  should  not  be  entered.  Among  the 
persons  so  cited,  were  four  children  of  decedent,  all  of 
whom  have  appeared  by  counsel  in  these  proceedings. 

1.  In  their  behalf,  it  is,  among  other  things,  urged  tliat 
one  Conrad  Stein  claims  title  to  the  property  specified  in 
the  petition,  having  purchased  the  same  at  a  referee's 
sale,  in  a  partition  suit  wherein  final  judgment  was 
lately  entered  in  the  Supreme  Court,  and  that  the  peti- 
tion is  defective  in  not  naming  and  citing  such  purchaser, 
as  a  person  claiming  an  interest  under  the  heirs  at  law, 
who  were  parties  to  that  action.    This  objection  is  well 
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taken.  For  it  is  provided,  by  section  2754  of  the  Code, 
that,  in  proceedings  under  title  5,  the  citation  must  be 
directed,  not  only  to  heirs,  but  to  persons  claiming  an  in- 
terest under  them. 

2.  It  is  also  insisted,  and  justly,  that  the  citation  should 
have  included  the  administratrix  of  the  estate.  Section 
2752  requires,  by  its  third  subdivision,  that  the  petition, 
if  presented  by  a  creditor  of  an  estate,  shall  state  the 
name  of  the  executor  or  administrator.  It  is  nowhere  in 
direct  terms  enjoined  that  the  executor  or  administrator 
shall  be  cited,  but  it  is  obviously  intended  that  the  cita- 
tion should  be  directed  to  all  persons  whose  names  are, 
by  section  2752,  required  to  be  specified. 

3.  The  respondent's  claim,  that  the  citation  is  insuf- 
ficient, because  it  does  not  include  the  general  creditors 
of  decedent,  must  also  be  sustained.  By  section  2754  it 
is  provided  that,  "  unless  the  executor  or  administrator 
has  caused  to  be  published,  as  prescribed  by  law,  a  notice 
requiring  creditors  to  present  their  claims,  and  the  time 
for  the  presentation  thereof  has  elapsed,  the  citation 
must  be  directed  generally  to  all  other  creditors  of  the 
decedent,  as  well  as  to  the  creditors  named." 

The  exception  is  not  shown  to  exist  in  the  present  case, 
and  the  rule  must,  therefore,  be  enforced.  And  this, 
too,  in  spite  of  the  fact  that  the  petitioner  claims  to  be 
the  only  creditor.  For  it  is  one  of  the  objects  of  the  stat- 
ute to  make  provision  for  giving  notice,  in  proceedings 
like  this,  to  persons  who  may  perhaps  be  creditors,  though 
not  known  to  be  such  by  the  petitioner. 

The  Revised  Statutes  provided  that  an  order  to  show 
cause  should  be  issued  to  persons  interested  in  the  estate, 
and  that  every  such  order  should  be  published  in  a  news- 
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paper,  etc.  (Rev.  Stat.,  part  2,  ch.  6,  tit.  4,  §  6;  5  Banks, 
6th  ed.j  109). 

The  change  made  by  the  Code  is  designed  simply  to  do 
away  with  this  publication,  when  creditors  have,  by  pub- 
lished notice,  been  required  to  present  their  claims. 
But,  unless  such  a  course  has  been  pursued,  creditors, 
whether  known  to  exist  or  not,  must  be  cited  as  a  class, 
and  such  citation  must  be  published,  as  required  by  sec- 
tion 2523. 

I  hold,  therefore,  that  no  action  should  be  taken  upon 
this  petition,  until  the  administratrix,  the  purchaser  at 
the  referee's  sale,  and  the  unknown  creditors  have  been 
made  parties.  A  supplemental  citation  may  issue  to 
bring  them  into  court  (§  2514,  subd.  10 ;  §  2755). 

The  contention,  that  the  petitioner  is  not  in  fact  a  cred- 
itor of  the  decedent,  need  not  now  be  passed  upon.  The 
existence  of  a  dispute  as  to  the  validity  of  his  claim  does 
not  deprive  the  Surrogate  of  jurisdiction  in  the  premises 
(§§  2752,  2755,  2788),  and,  when  all  persons  entitled  to  be 
parties  hereto  are  made  such,  the  matter  can  be  deter- 
mined. 


New  York  County.— Hon.  D.  G.  ROLLINS,   Surro- 
gate.—March,  1883. 

Lyons  v.  Mahan. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
Joseph  H.  Mahan^  executor  of  the  last  will  of  Ellen 
McGovERN,  deceased. 

A  derise  or  bequest  to  "surviTors,"  ia  a  case  wliere  the  gift  is  preceded 
by  a  life  or  other  prior  interest,  is  to  be  construed,  in  the  absence  of  a 
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manifest  Rpcclal  intent  to  the  contrary,  as  applying  to  persons  living  at 
the  lime  of  testator's  death,  and  not  as  taking  effect  only  in  favor  of 
those  who  survive  until  the  period  of  distribution.  It  aeetns,  that  the 
£n.£[lish  rule  in  contra. 
Testatrix  devised  two  parcels  of  real  property  to  her  executor,  in  trust  to 
collect  the  rents,  or.  in  his  discretion,  to  sell,  invest  the  proceeds  and 
collect  the  income  thereof,  and  to  apply  a  portion  of  the  rents  or  in- 
come to  the  support  of  her  mother  during  life,  so  much  thereof  as 
necessary  to  the  education  and  support  of  an  infant  son  during  his  mi- 
nority, and  the  Imlance  to  the  use  of  J.  T.  and  M.,  her  children  by  a 
former  marriage ;  one  of  tlie  parcels,  or  its  avails,  to  tro  to  said  infant 
son,  after  the  death  of  testatrix's  mother  and  the  attainment  of  majority 
by  him.  Then  followed  the  clause:  "and  all  the  rest,  residue 
and  remainder  of  my  property  and  estate,  1  do  ilien  give,  deiyise  and  be- 
qiuaih  to  my  children  J.  T.  &  M.,  the  survivor  and  survivors  of  them, 
share  and  sliare  alike."  When  testatrix's  mother  had  died  and  the  in- 
fant legal  re  became  of  age,  T.  was  living,  M.  had  died  leaving  a  hus- 
band and  no  issue,  and  J.  had  died  leaving  a  widow  and  a  son.  A  con- 
test having  arisen  upon  the  proper  construction  of  the  will  as  to  the 
disposition  of  the  residue, — T,  claiming  the  whole  thereof,  as  having 
alone  "survived," — Held, 

1.  That  the  devise  to  sell  effected  an  immediate  equitable  conversion  of  the 

land  into  personalty,  and  J.'s  son  was  not  entitled  to  a  third  of  the  resi- 
due, as  the  heir  at  law  of  his  father. 

2.  That  the  survivorship,  indicated  in  the  clause  quoted,  related  to  the  death 

of  testatrix,  and  not  to  the  future  death  of  the  mother  and  attainment 
of  majority  by  the  infant  son;  that  the  residuum,  accordingly,  vested 
as  personalty  in  J.  T.  and  M.,  at  the  time  of  testatrix's  death, — this  re- 
sult not  being  inconsistent  with  the  vesting  of  the  legal  title  in  the  ex- 
ecutor. 


Contest  over  the  construction  of  decedent's  will,  upon 
executor's  accounting.  The  facts  appear  sufficiently  in 
the  opinion. 

TowKBEND  &  Mahan,  foT  exectUoT. 

William  J.  Kaixk,  for  Thonuu  F.  Lyons, 

William  F.  Reillt,  guardian  ad  litem  for  John  Lyom,  an  infwid. 

The  Surrogate. — By  the  will  of  the  testatrix,  two 
parcels  of  real  estate,  situated  at  Nos.  611  and  613  Elev- 
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enth  aveuue,  in  this  city,   are  devised  in  trust  to  her 
executor. 

1.  Such  executor  is  directed  to  collect  and  receive  the 
income  and  profits  thereof,  or,  in  his  discretion,  to  sell 
and  convey  the  same  in  whole  or  in  part,  to  invest  the 
proceeds,  and  to  collect  and  receive  the  income  and  prof- 
its of  such  proceeds,  and,  out  of  the  moneys  thus  ob- 
tained, to  pay  a  certain  sum  for  the  support  and  main- 
tenance of  the  mother  of  the  testatrix  during  her  life. 

2.  The  executor  is  further  directed  to  pay  such  sums  as 
m3y  be  necessary  or  proper  for  the  education,  support 
and  maintenance  of  James,  the  youngest  child  of  the 
testatrix. 

3.  Any  balance  of  income  and  profits,  arising  during 
the  minority  of  James,  is  directed  to  be  equally  divided 
between  Thomas,  John  and  Mary,  three  other  children  of 
the  testatrix  born  of  a  former  marriage. 

4.  In  the  event  of  the  death  of  the  mother  of  the  tes- 
tatrix, before  her  son  James  should  attain  the  age  of 
twenty-one,  the  will  provides  that  the  net  income  and 
profits  of  the  premises,  613  Eleventh  avenue  (or  of  the 
proceeds  thereof,  in  case  the  same  shall  then  have  been 
sold)  shall  be  applied,  after  certain  deductions  therefrom, 
to  the  use  of  James  until  he  shall  have  come  of  age. 

6.  Upon  the  death  of  the  mother  of  the  testatrix,  and 
the  coming  of  age  of  James,  the  premises,  613  Eleventh 
avenue,  or  the  avails  thereof,  if  the  premises  have  been 
sold,  together  with  all  accumulations,  etc.,  are  given  to 
her  son  James. 

6.  Then  comes  the  following  clause:  "And  all  the 
rest,  residue  and  remainder  of  my  property  and  estate,  / 
do  then  givey  devise  and  bequeath  to  my  children,  John, 
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Thomas  and  Mary,  the  survivor  and  survivors  of  them, 
share  and  share  alike." 

The  mother  of  the  testatrix  has  since  died,  and  the 
son  James  has  come  of  age.  When  these  events  hap- 
pened, Thomas  alone  of  the  three  residuary  beneficiaries, 
v^ras  living;  Mary,  at  her  death,  had  left  a  husband  and 
no  issue;  and  John  had  died,  leaving  a  widow  and  one 
son.  It  is  now  claimed  by  Thomas  that  he  is  entitled  to 
the  entire  residuary  estate,  because  he  alone  '^survived " 
the  death  of  the  decedent's  mother  and  the  coming  of  age 
of  James. 

Several  authorities  have  been  cited  in  support  of  this 
contention.  They  might  be  supplemented  by  very  many 
others.  Indeed,  in  3  Jarman  on  Wills  {6th  Am.  ed., 
688)^  the  following  proposition  is  declared  to  be  fairly  de- 
ducible  from  recent  English  decisions,  which  are  there 
made  the  subject  of  a  careful  and  elaborate  review: 
*'One  scarcely  need  hesitate  to  affirm  that  the  rule, 
which  reads  a  gift  to  survivors  simply  as  applying  to  ob- 
jects living  at  the  death  of  the  testator,  is  confined  to 
those  cases  in  which  there  is  no  other  period  to  which 
survivorship  can  be  referred;  and  that,  where  such  gift 
is  preceded  by  a  life  or  other  prior  interest,  it  takes  effect 
in  favor  of  those  who  survive  the  period  of  distribution, 
and  of  those  only. " 

The  courts  of  this  State,  however,  have  repeatedly  as- 
serted a  different  doctrine,  as  is  abundantly  disclosed  by 
reference  to  the  following  list  of  cases: 

1840,  Moore  v.  Lyons  {^S  Wend.,  1U)\  1845,  William- 
son V.  Field  ( ISandf.  Ch.,  63S);  1848,  Lovett  v.  Buloid, 
{3  Barb.  Ch.,  145)  ^  1850,  Johnson  v.  Valentine  (-4  Sandf.y 
36);  1871,  Scott  V.  Guernsey  (-^  N.  F.,  106);  1871,  Manice 
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V.  Manice  {i3  N.  F.,  303y,  1873,  McKinstiy  v.  Sanders 
(2  T.  &  C,  181)\  1873,  Livingston  v.  Greene  {52  N.  F., 
118);  1873,  Kelly  v.  Kelly  {61  N,  F,  60);  1874,  Hopkins 
V.  Hopkins  {1  Hun,  355);  1874,  Weed  v.  Aldrich  (;? 
Hun,  531);  1877,  Bedell  v.  Guyon  {12  Hun,  396);  1877, 
Embury  v.  Sheldon  {68  N,  F,  227);  1877,  Stevenson  v. 
Lesley  {70  N.  F,  512);  1879,  Warner  v.  Durant  {76  N.  F, 
i.f«?);  1882,  Robert  v.  Corning  {89  K  F,  225). 

Upon  the  authorities  thus  cited,  it  must  be  held  that 
the  right  to  take  whatever  might  ultimately  prove  to  be 
the  residuum  of  this  estate  vested,  at  the  death  of  the 
testatrix,  in  the  three  children  whom  her  will  named  as 
her  residuary  beneficiaries,  and  that,  no  special  intent  to 
the  contrary  appearing  in  the  will,  its  reference  to  survi- 
vorship must  be  construed  as  referring  to  the  death  of 
the  testatrix  herself.  The  word  '* then, "in  the  phrase 
which  has  been  quoted  from  her  will,  *'I  do /Ae/i  give, 
etc.,"  must  be  construed  as  indicating  the  time  when  the 
estate  in  remainder  was  to  be  actually  enjoyed  by  the 
three  children,  and  not  the  time  when  their  interest  was 
to  become  vested. 

There  is  nothing  in  the  claim  of  counsel  that,  because 
the  legal  title  to  this  estate  passed  by  the  will  to  the  ex- 
ecutors as  trustees,  the  interest  of  the  remaindermen 
could  not  vest  at  the  death  of  the  testatrix  (see  Steven- 
son V.  Lesley,  70  N.  F,  512,  supra;  Robert  v.  Coming, 
89  N.  F,  225,  supra). 

It  is  claimed,  by  the  special  guardian  representing  the 
interests  of  the  infant  child  of  decedent's  son  John,  that 
the  property  to  which  the  will  relates  must  still  be  re- 
garded as  realty,  and  that  his  ward  is  entitled  to  his 
father'^,  share  therein,  as  his  sole  heir-at-law. 
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Tina  view  cannot  be  sustained.  The  property  was,  in 
in  fact,  sold  soon  after  decedent's  death.  And,  even  if  it 
were  otherwise,  the  power  of  sale,  though  in  form  dis- 
cretionary, must  be  regarded,  in  view  of  the  whole 
scheme  of  the  wiU,  and  especially  of  the  provisions  for 
the  final  distribution  of  the  estate,  as  evincing  an  inten- 
tion on  the  part  of  the  testatrix  that  the  realty  should  be 
sold  and  converted  into  money,  and  as,  accordingly,  con- 
stituting an  equitable  conversion  into  personalty  from 
the  death  of  testatrix  (Dodge  v.  Pond,  S3  N.  F.,  69). 

A  decree  may  be  entered  in  conformity  with  this  deci- 
sion. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.—March,  1883. 

Campbell  v.  Mackie. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  James  B.  Mackie,  the  executor  of  the  last  will  and 
testament  of  Isaac  Acheson,  deceased. 

Testator,  by  hisivill,  gave  a  legacy  in  the  following  words :  "I  give  and 
bequeath  to  my  friend  B.  or  his  heirs  one  thousand  dollars,"  and 
named  B.  as  an  executor. — 

Sdd,  that  this  language  was  inconsistent  with  the  theory  that  the  bequest 
was  designed  as  a  compensation  for  services  which  testator  expected 
would  be  rendered  by  the  legatee  in  the  administration  of  the  estate. 

JR  Hems,  that  the  right  of  an  executor,  existing  under  our  statutes,  to  de- 
mand commissions  weakens,  if  it  does  not  extinguish,  the  force  of  the 
presumption,  recognized  by  the  English  authorities,  that  a  legacy 
to  one  named  as  an  executor  is  conditional  upon  his  acting  as  such — this 
presumption  being  based  on  the  common-law  principle  that  such  an 
officer  has  no  right  to  any  compensation,  save  that  which  was  granted 
by  the  testator  himself. 
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Upon  an  executor's  accounting,  the  Surrogate's  court  will  not  entertain 
objections  to  the  disbui-sement  of  sums  paid  by  him  as  costs  and  coun- 
sel fees,  on  the  proceedings  to  prove  decedent's  will,  pursuant  to  the 
decree  therein  rendered. 

While  one  acting  as  executor  cannot  lawfully  receive  counsel  fees  for  ser- 
vices rendered  by  him  to  decedent's  estate,  an  accounting  executor's 
claim  to  be  reimbursed  for  payment  of  such  fees  to  one  named  in  the 
will  as  executor  who  has  never  taken  letters  or  exercised  any  execu- 
torial control  over  the  estate,  though  he  has  filed  no  renunciation,  muat 
be  passed  upon  precisely  as  if  the  latter  had  not  been  so  named. 

It  sdems,  that  if  one  so  nimed  but  not  acting,  as  executor,  render  legal  ser- 
vices to  the  estate,  the  payment  to  him  of  a  legacy  given  to  him  a$ 
executor  would  not  preclude  the  acting  executor  from  claiming  such 
reimbursement  on  his  accounting,  but  would  only  justify  the  disallow- 
ance of  credit  for  payment  of  the  legacy. 

Exceptions  by  Robert  Campbell,  a  legatee  under  dece- 
dent's will,  and  others,  to  referee's  report  on  executor's 
accounting.    The  facts  appear  sufficiently  in  the  opinion, 

G.  H.  Brbwbtbr,  for  executor, 

Tatlor  &  Ferris,  for  Bobert  CampbeU  and  another. 

Chas.  J.  Breck,  special  guardian  for  leaa^  a.  Maekie, 

The  Surrogate. — Two  questions,  which  seem  to  me 
deserving  of  comment,  have  been  raised  by  the  exceptions 
to  the  referee's  report  upon  the  account  of  the  executor 
of  this  estate. 

1.  It  is  claimed  that  the  sums,  paid  by  such  executor 
as  costs  and  counsel  fees  upon  the  probate  of  the  will, 
were  excessive,  and  that  he  should  not  be  credited  with 
their  payment.  This  objection  cannot  be  sustained.  I 
am  not  at  liberty,  in  such  a  proceeding  as  the  present,  to 
consider  whether  the  payments  complained  of  were  or 
were  not  reasonable  and  proper.  The  fact  that  they  were 
sanctioned  by  the  then  Sun*ogate,  and  made  in  pui-suance 
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of  his  order,  constitutes  a  sufficient  warrant  for  the  exe- 
cutor. 

2.  It  is  claimed  that  the  referee  erred  in  allowing  credit 
to  the  accounting  party  for  the  various  sums,  paid  by 
him  to  Mr.  Brewster  for  legal  services.  The  contention 
is  based  upon  the  fact  that  Mr.  Brewster  was  named  as 
executor  in  the  will  of  the  testator.  This  debarred  him, 
it  is  urged,  from  receiving  any  other  compensation,  for 
services  in  the  administration  of  this  estate,  than  such 
commissions  as  are  awardable  by  law. 

It  is  clear  that,  if  Mr.  Brewster  has  been  acting  as 
executor,  he  cannot  lawfully  claim  counsel  fees  (Collier 
V.  Munn,  ^1  N.  F.,  143),  It  seems  that  he  appUed  for  an 
allowance,  as  counsel,  at  the  time  of  the  probate  proceed- 
ings before  my  predecessor,  and  that  his  applicaftion  was 
refused  upon  substantially  the  ground  now  urged  by  this 
contestant.  This  feict  was  known  to  the  accounting  ex- 
ecutor, and  was  a  warning  to  him  that,  for  any  payment 
he  should  thereafter  make  to  Mr.  Brewster  for  counsel 
fees,  he  might  be  refused  credit. 

It  now  appears,  however,  that  Mr.  Brewster  has  never 
taken  letters  testamentary,  and  has  never  actually 
exercised  any  executorial  control  over  the  estate.  So  far, 
therefore,  as  concerns  the  claim  of  the  accounting  party 
to  be  reimbursed  for  his  payments  to  Mr.  Brewster,  I 
must  pass  upon  it  precisely  as  if  that  gentleman  had  not 
been  named  in  decedent's  will. 

Some  stress  is  laid  by  the  contestant  upon  the  fact  that 
no  renunciation,  formally  executed  as  prescribed  by  law, 
is  shown  to  have  been  filed  with  the  Surrogate.  The 
evidence  tends  to  establish  that  a  written  paper  of  some 
sort  was  so  filed,  but  it  is  true  that  its  precise  contentsi 
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are  not  disclosed,  and  that  it  is  not  shown  to  have  been 
acknowledged  in  conformity  with  the  statute.  This, 
however,  in  my  judgment,  is  a  circumstance  of  no  im- 
portance  to  the  present  inquiry. 

It  seems,  also,  to  be  insisted  that  both  Mr.  Brewster 
and  the  accounting  party  are  in  some  sense  estopped 
from  denying  Mr.  Brewster's  executorship  by  the  fact 
that  he  has  received  and  accepted  a  legacy  given  him  by 
the  testator's  will. 

This  contention  does  not  seem  to  roe  well  founded. 
Even  if  it  were  beyond  question  that  the  bequest  to  Mr. 
Brewster  was  given  as  a  reward  for  his  future  services  as 
executor,  its  payment  would  not  preclude  the  accounting 
party  from  claiming  to  be  reimbursed  for  sums  paid  to 
Mr.  Brewster  as  counsel.  It  would  simply  justify  the 
disallowance  of  credit  for  the  $1,000  legacy,  which,  in  the 
case  supposed,  would  not  have  become  due,  because  of 
the  failure  of  the  legatee  to  comply  with  the  conditions. 
But  the  question  would  still  recur:  Had  Mr.  Brewster,  in 
fact,  acted  as  executor  ?  If  not,  the  grounds  which  could 
be  justly  urged  against  the  allowance  of  sums  paid  him 
for  legal  services  would  be  such,  and  such  only,  as  might 
be  justly  urged  against  similar  allowances  for  payments 
to  other  counsel.  I  am,  however,  convinced  that  Mr. 
Brewster's  title  to  his  legacy  was  not  burdened  with  the 
condition  that  he  should  accept  the  office  of  executor. 

The  English  rule  on  this  subject  is  thus  stated,  in  1 
Boper  on  Legacies,  780:  '^Bequests  to  individuaJs  who 
are  executors  are  considered  prima  facte  to  be  given  to 
them  in  that  character  ....  and,  when  it  is  once 
settled  that  the  bequests  are  made  to  them  as  executors, 
if  they  renounce  the  trusts,  refuse  to  act  or  are  guilty  of 


NEW  YORK  COUNTY,  MARCH,  1883.        189 

CAMPBELL  v.  HACKIB. 

culpable  neglect  in  not  undertaking  the  executorship,  or 
from  mental  or  bodily  infirmity  are  incapable,  and  die 
before  taking  upon  themselves  the  trusts,  the  condition 
upon  which  the  legacies  are  given  being  not  performed, 
they  cannot  be  claimed"  (see,  also,  to  same  effect,  Abbot 
V.  Massie,  3  Ves.y  H8 ;  Eead  v.  Devaynes,  3  Bro.  C.  C, 
96;  Stackpoole  v.  Howell,  13  Ves.^  ^18;  Hanbury  v. 
Spooner,  6  Beav,^  630 ;  Andrew  v.  Trinity  Hall,  9  Ves.^ 
623;  Piggott  v.  Green,  6  Sim.y  72;  Calvert  v.  Sebbon, 
i  Beav.,  222). 

There  are  a  few  American  decisions,  in  which  the  sub- 
ject is  discussed,  and  the  English  rule  recognized  (Kirk- 
land  V.  Narramore,  106  Mass.^  31;  Bothmahler  v.  Myers, 
i  Desauss.,  216;  Granberry  v.  Granberry,  1  Wctsh.  [Va.'\^ 

None  of  the  English  cases  state  the  origin  of  the  doc- 
trine, that  a  legacy  to  one  named  as  executor  is  presump- 
tively conditional.  It  seems  to  me,  however,  that  it  was 
a  natural  corollary  from  the  common  law  principle,  that 
such  an  officer  had  no  right  to  any  compensation,  save 
that  which  was  granted  by  the  testator  himself.  This 
condition  of  the  law  might  very  naturally  have  given  rise 
to  the  presumption,  in  the  absence  of  evidence  to  the 
contrary,  that,  by  a  bequest  to  one  nominated  as  ex- 
ecutor, a  testator  designed  to  compensate  him  in  advance 
for  services  in  the  after  administration  of  the  estate. 

With  us,  on  the  other  hand,  the  law  recognises  the 
right  to  demand  commissions;  a  fact  which  certainly 
weakens,  if  it  does  not  altogether  extinguish,  the  force  of 
the  presumption  recognised  by  the  authorities  above 
cited.  The  precise  question  seems  never  to  have  arisen 
in  any  report^  case  in  our  own  State,  Guid  its  decision  is 
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not  essential  to  a  determination  of  the  matters  here  at 
issue;  for,  whatever  presumption  there  may  be,  it  is  of 
course  open  to  rebuttal,  and,  in  the  case  at  bar,  is  effect- 
nally  dispelled  by  the  very  terms  of  the  bequest  itself. 

The  testator  says:  *'  I  give  and  bequeath  to  my  friend 
George  H.  Brewster,  or  his  heirs,  one  thousand  dollars." 
This  language  seems  to  me  to  be  inconsistent  with  the 
view,  that  the  bequest  was  designed  as,  in  any  sense,  a 
recognition  of  services  expected  to  be  rendered  by  the 
legatee  in  the  administration  of  the  estate. 

Of  the  several  items  comprised  in  the  executor's  ac- 
count with  Mr.  Brewster,  I  must  absolutely  disapprove 
the  first.  This  item  appears  to  relate  to  that  gentleman's 
legal  assistance  in  matters  connected  with  the  probate 
proceeding,  and  was  paid  in  spite  of  the  fact  that  the 
Surrogate  had  rejected  Mr.  Brewster's  application  for  an 
allowance. 

It  would  almost  seem  as  if  the  executor's  present  claim 
for  reimbursement  must  be  due  to  inadvertence.  I  feel 
bound  to  add  that,  even  if  this  item  had  not  already  been 
substantially  disallowed,  I  should  now  reject  it.  For 
though,  as  has  been  already  stated,  the  orders  whereby 
certain  awards  were  made  to  counsel  cannot  be  hei'e  re- 
viewed, they  may  well  be  examined,  and  the  circum- 
stances under  which  they  were  made  may  piopeily  be 
considered,  for  the  sake  of  discovering  whether  the  ex- 
ecutor should  be  now  sustained  in  his  claim  to  be  reim- 
bursed for  payments  connected  with  the  probate,  but  not 
directed  by  the  court. 

The  examination  satisfies  me  that  he  ought  not  to  be 
sustained  as  to  this  item  of  $300,  and,  without  intimating 
that  he  has  hitherto  been  allowed  too  much,  I  have  a  de- 
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cided  opinion  that  he  ought  not  to  be  allowed  any  more. 
Contestant's  objection  to  the  item  of  $300  is  therefore 
sustained. 

The  report  of  the  referee,  as  modified  in  the  particulars 
above  directed,  is  confirmed,  and  an  order  may  be  entered 
accordingly. 


New  York  County.— Hon.  D.  G.  ROLLINS,   Surro- 
gate.— ^April,  1883. 

Platt  v.  MOORE. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
James  S.  Moore  and  others^  executors  of  the  last  will 
of  Henry  C.  Heyl,  deceased. 

Though  ft  specific  legacy  is  considered  as  separated  from  tne  general  estate, 
and  appropriated  from  the  time  of  testator's  deatii,  and  therefore  car- 
ries with  it  any  produce  accruing  thereupon,  the  legatee  is  not  entitled 
to  interest  out  of  tlie estate,  on  the  value  of  an  unproductive  article,  by 
way  of  recompense  for  delay  in  delivery.  Nor  does  a  riglit  to  such 
imeri'st  arise  by  reason  of  an  unauthorized  reduction  of  such  an  article 
by  tlie  executors,  into  money. 

Tcstiiior,  by  his  will,  gave  to  P.  a  legacy  described  as  "two  certain  policies 
of  insurance  amounting  to  the  sum  of  $20,000  made  in  my  favor  by 
the  M.  L.  life  insurance  company;"  and,  in  a  subscqueut  clause, 
directi'd  that  the  executor  convert  his  personal  estate,  not  previously 
specif  eaUy  devised,  into  cash,  and  that  certain  legacies,  including  tliat 
of  the  policies,  "be  paid  and  executed  as  soon  after  my  decease  as  possi- 
ble." Some  lime  after  receiving  letters,  the  executors,  without  retjue-t 
of  P.,  demanded  and  received  a  check  from  the  insurance  comjumy  for 
$20,208,  being  the  face  of  the  policies  and  $208  "unearned  premiums," 
which  check  they  deposited,  at  interest,  with  a  trust  compnny.  A  con- 
test having  arisen  as  to  the  legatee's  rights  in  the  premises, — Ilili, 

1.  That  the  legacy  was  specific,  and  the  executors  owed  no  duly  to  convert 
the  policies  into  cash. 

%.  That  the  leagtee  was  entitled  to  such  interest,  and  such  only,  as  the 
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amount  of  the  policies  had  earned  during  deposit  with  the  trust  com- 
pany. 

8.  That  no  sum  should  be  deducted  from  the  legacy  for  legal  services  in  re- 
ducinir  it  lo  money. 

As  to  whether  (1)  the  legatee  was  entitled,  under  the  words  of  bequest,  to 
the  * 'unearned  premiums,"  as  forming  a  pjirt  of  what  the  testator  in- 
tended should  p>i88  thereby,  and  whether  (2)  a  right  of  action  would  exist 
against  the  executors  individually,  for  retention  of  the  money  obtained 
by  the  unauthorized  conversion  of  the  policies,  qiUBre. 

ft 

Construction,  on  executors'  accounting,  of  a  provision 
in  decedent's  will,  bequeathing  a  legacy  to  Julia  Piatt. 
The  facts  appear  sufficiently  in  the  opinion. 

John  D.  Townsbnd,  for  JuUa  PlaU, 
JoHK  A.  TohBY,  far  exeeuion. 

The  Surrogate. — The  will  of  this  decedent  was  ad- 
mitted to  probate  in  March,  1882.  By  its  seventh  clause, 
it  gives  to  Mrs.  Julia  Piatt  a  legacy,  which  the  testator 
thus  describes:  **Two  certain  policies  of  insurance 
amounting  to  the  sum  of  $20,000,  made  in  my  favor  by 
the  Mutual  Life  Insurance  Co.  of  New  York."  Its  ninth 
clause  directs  that  testator's  executors  shall  convert  his 
personal  estate,  not  previously  specifically  devised^  into 
cash,  and  that  certain  legacies,  including  the  one  now  in 
question,  *' shall,"  to  use  his  own  words,  '*be  paid  and 
executed  as  soon  after  my  decease  as  may  be  practicable." 

About  four  months  after  the  issue  of  letters  testamen- 
tary, the  executors,  without  procurement  of  Mrs.  Piatt, 
demanded  and  received  from  the  Mutual  Life  Insurance 
Co.  a  check  for  $20,208,  being  the  full  amount  of  the 
two  policies,  together  with  $208  paid  as  '^unearned  pre- 
miums." This  check  was,  in  August  last,  deposited  by 
the  executors  in  a  trust  company,  where  it  has  since  been 
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drawing  interest.   Upon  these  facts,  several  questions  are 
presented  for  decision; 

1.  Is  the  bequest  to  Mrs.  Piatt  to  be  deemed  a  "specific 
legacy"? 

2.  Is  she  entitled  to  receive  interest  thereon  at  the 
legal  rate,  and,  if  so  entitled,  shall  such  interest  be  com- 
puted from  the  death  of  the  testator,  or  from  the  con- 
version of  the  demand  of  the  estate  against  the  insurance 
company  into  the  company*s  check,  or  from  the  date  the 
check  was  put  to  use,  or  from  a  year  after  the  grant  of 
letters  testamentary? 

3.  If  interest  at  the  statutory  rate  cannot  be  allowed, 
shall  the  legatee  be  paid  such  amoimt  as  the  estate  has 
actually  earned  by  use  of  the  proceeds  of  her  legacy? 

4.  Is  she  entitled  to  the  unearned  premiums  amount- 
ing to  $208? 

5.  Should  she  be  required  to  pay  any  sum  by  way  of 
recompense  to  the  executors,  or  to  their  counsel,  for  ex- 
penses incurred  in  the  collection  of  her  claims  against  the 
insurance  company? 

These  questions  will  be  considered  in  regular  order: 

First.  I  think  that  the  bequest  to  Mrs.  Piatt  is  beyond 
doubt  a  specific  legacy. 

Second.  As  such,  so  long  as  its  character  was  im- 
changed, — while  it  continued,  that  is,  to  wear  the  shape 
of  insurance  policies, — it  was  earning  no  interest  for  the 
legatee. 

Upon  this  subject,  the  decision  in  Isenhart  v.  Brown 
{£  Edw.  Ch. ,  SJ^I)  seems  never  to  have  been  questioned. 
The  Vice-Chancellor  there  says:  "  I  have  doubts  as  to  the 
propriety  of  allowing  interest  upon  the  value  of  the  per- 
sonal property,  bequeathed  to  the  widow  specifically,  and 

Vol.  I.— 18 
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which  she  did  not  happen  to  receive.  Whatever  produce 
accrues  upon  a  specific  legacy  belongs  to  a  legatee,  be- 
cause it  is  considered  as  separated  from  the  general  estate 
and  appropriated  from  the  time  the  testator  died.  Thus, 
where  there  is  a  specific  legacy  of  stock,  the  dividends 
belong  to  the  legatee.  So,  if  animals  are  specifically  given, 
the  natural  increase  or  product  follows  the  ownership  (2 
Roper  on  Leg.,  188;  WUliams  on  Ex.,  876);  but  if  inan- 
imate and  unproductive  articles  of  property  are  bequeathed 
and  not  delivered,  it  does  not  follow  that  the  legatee  is 
entitled  to  interest  upon  their  value  out  of  the  estate,  by 
way  of  recompense.  For  the  detention,  if  improperly 
withheld,  the  remedy  is  against  the  executor  personally." 
If,  therefore,  the  executors,  in  the  case  at  bar,  had  left 
uncollected  even  until  now  the  claim  against  the  insur- 
ance company,  and  had,  besides,  refused  to  assign  or 
deliver  the  policies  to  the  legatee,  I  should  feel  compelled 
to  disallow  her  any  sum  by  way  of  interest.  Now,  has 
her  right  to  interest  been  in  any  wise  affected,  by  the 
action  of  the  executors,  in  demanding  and  receiving  from 
the  insurance  company  the  amount  due  on  the  policies  ? 
I  cannot  see  that  it  has.  The  executors  were  not  bound 
to  collect  those  policies.  They  would  have  discharged 
their  full  duty,  if  they  had  simply  delivered  and  assigned 
them  to  Mrs.  Piatt.  While  this  seems  evident  from  the 
terms  of  the  bequest  itself,  it  is  made  still  more  apparent 
by  another  clause  already  quoted  from  the  will.  It  is 
the  ** personal  estate  not  specifically  devised,^^  which  the 
executors  are  directed  to  convert  into  cash.  This  is, 
surely,  a  pretty  strong  intimation  that  the  specific  lega- 
cies were  not  designed  to  be  so  treated.  The  legatee  may 
or  may  not  have  some  right  of  action  against  the  execu- 
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tors,  personally,  for  their  retention  of  $20,000,  or  more, 
procured  by  turning  into  money,  without  her  request, 
the  insurance  policies  given  her  under  the  will.  With 
that  question  this  court  has  no  concern.  But,  as  to  the 
matter  of  interest  to  be  paid  out  of  funds  of  the  estate, 
Mrs.  Piatt  can  reap  no  advantage  from  the  fact  that  her 
legacy  has  been  turned  into  money. 

Third.  She  may  justly  claim,  however,  as  directly 
within  the  doctrine  asserted  in  Isenhart  v.  Brown 
{supra),  and  in  numerous  other  cases  cited  in  2  Roper 
on  Legacies,  page  188,  whatever  sums  have  been  actu- 
ally earned  by  the  avails  of  her  legacy,  since  the  same 
were  deposited  by  the  executor  with  the  trust  company. 

Fourth.  I  think,  too,  that,  so  far  as  appears  by  the 
papers  before  me,  she  should  take  the  unearned  pre- 
miums, as  forming  a  part  of  what  the  testator  intended 
should  pass  by  the  bequest  of  the  policies.  If  counsel 
for  the  executors,  however,  wishes  to  present  a  statement 
as  to  the  precise  nature  of  these  unearned  premiums,  and 
the  sources  from  which  they  have  sprung,  the  question 
as  to  their  disposition  will  not  now  be  finally  determined. 

Fifth.  I  do  not  feel  warranted  in  deducting  from  this 
legacy  any  sum  for  legal  services  in  reducing  it  to  money. 
I  could  not  do  so  in  any  event,  except  by  way  of  reim- 
bursement to  the  executors,  and,  as  yet,  only  a  trivial  sum 
is  claimed  to  have  been  expended. 

But,  quite  aside  from  this  objection,  which  could,  of 
course,  be  readily  obviated,  I  take  it  that  the  executors 
would  have  done  their  full  duty,  as  has  been  suggested 
already,  if  they  had  simply  transferred  the  policies  to  the 
legatee,  making  such  assignment  as  the  insurance  com- 
pany would  recognize  as  suflBcient.    They  chose  to  do 
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otherwise,  and  that,  too,  without  her  request.  Non  con- 
stat but  that,  had  she  been  aiSforded  the  opportunity,  she 
might  have  been  able  to  procure  gratuitously  such  assist- 
ance as  seemed  requisite  for  obtaining  payment  of  the 
policies. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—April,  1883. 

SCOFTELD  V.   AdRIANCE. 

Jn  the  matter  of  the  estate  of  George  G.  Scofield,  de- 

ceased. 

The  Code  of  Civil  Procedure  has  rather  restricted  than  enlarged  the  juris- 
diction of  Surrogates'  courts  in  respect  to  proceedings  against  the  sure- 
ties in  the  bonds  of  executors,  administratorf},  etc. 

After  the  death  of  one  holdins;  letters  of  administration,  if  there  has  been 
issued  against  him  no  execution  which  has  been  returned  wholly  or 
partly  unsatisfied,  and  he  has  not  failed  to  obey  a  lawful  decree  or  or- 
der of  the  Surrogate,  the  prosecution  of  his  official  bond  is  a  matter  en- 
tirely beyond  that  officer's  jurisdiction. 

The  admiQistratrix  of  decedent's  estate  liaving  died  before  completing  the 
execution  of  her  trust,  petitioner,  who  had  been  appointed  admin- 
istrator, de  bonUt  non,  of  her  decedent,  prayed  for  leave  to  bring  an  ac- 
tion against  the  sureties  in  his  predecessor's  bond  lo  recover  the  vahie 
of  certain  property  of  the  estate  of  which  he  alleged  she  died  possessed, 
and  delivery  of  which  he  had  demanded  of  such  sureties. — 

Heldy  that  the  prayer  of  the  petition  must  be  denied,  the  statutory  pro- 
visions, from  which  the  Surrogate's  jurisdiction  in  the  premises  roust 
be  solely  derived,  not  being  sufficiently  broad  to  include  the  case  of 
such  an  application. 

It  §e6m$,  that  no  leave  of  a  Surrogate  is  necessary  before  bringing  an  action 
against  the  sureties  in  the  official  bond  of  an  executor,  administrator, 
etc.,  under  Code  Civ.  Pro.,  §  2607  or  §  3608. 

Petition  of  Jesse  Scofield,  one  of  decedent's  next  of 
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kin,  and  administrator,  de  bonis  non,  of  decedent,  for 
an  order  permitting  him  to  bring  an  action  against  Mar- 
garet E.  Adriance,  and  another,  sureties  in  the  official 
bond  of  his  predecessor,  Catharine  A.  ScoJReld,  as  admin- 
istratrix of  decedent's  estate.  The  facts  appear  suffi- 
:iently  in  the  opinion. 

F.  HKMifTNQ,  for  petitioner, 
Elliot  SA2n>F0BD,  for  sureties. 

The  Surrogate.— In  January,  1879,  letters  were  issued 
out  of  this  court  to  Catherine  A.  Scofield,  as  administra- 
trix of  decedent's  estate.  Upon  the  granting  of  sudi 
letters,  she  made  and  filed  her  bond  in  the  customary 
form.  She  died  in  August  last,  without  having  fully 
executed  her  trust,  and  letters  of  administration,  de  bonis 
noiij  have  since  been  issued  to  Jesse  Scofield,  who  is  the 
petitioner  in  this  proceeding.  He  alleges  that  his  prede- 
cessor, at  the  time  of  her  death,  was  in  possession  of 
certain  money  and  other  property  belonging  to  the  estate, 
for  wliich  she  was  bound  to  account,  and  that  he  has 
ineffectually  demanded,  from  the  sureties  upon  her  bond, 
payment  and  delivery  thereof.  He  prays,  therefore,  for 
leave  of  the  Surrogate  to  commence  an  action  against 
such  sureties,  for  recovering  of  them  the  value  of  the 
property  in  the  hands  of  their  principal  at  her  death. 

First.  Assuming,  for  the  present,  that  the  permission 
of  the  Surrogate  is  a  necessary  preliminary  to  the  com- 
mencement of  such  an  action,  I  am  satisfied  that,  in  the 
present  situation  of  affairs,  it  ought  not  to  be  granted. 

The  circumstances,  under  which  a  prosecution  will  lie 
against  the  sureties  on  an  executor's^  administrator's  or 
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guardian's  bond,  are  distinctly  specified  in  the  statutes. 
Section  2607  of  the  Code  of  Civil  Procedure  provides  that 
such  suit  can  be  maintained  where  an  execution,  issued 
upon  a  Surrogate's  decree  against  the  property  of  any  such 
officer,  has  been  returned  wholly  or  partly  unsatisfied. 

Sections  2608  and  2609  declare  that  where,  by  a  decrree 
of  the  Surrogate's  court,  the  letters  of  such  an  officer 
have  been  revoked,  an  action  upon  his  bond  may  be  main 
tained  by  his  successor,  or,  if  no  successor  has  been 
appointed,  by  any  person  aggrieved  who  has  previously 
obtained  leave  from  the  Surrogate. 

None  of  the  statutory  provisions  bearing  upon  this  sub- 
ject are  broad  enough  to  include  such  a  case  as  the 
present,  and  it  is  from  the  statutes,  it  is  scarcely  neces- 
sary to  say,  that  whatever  authority  the  Surrogate*  ht\s 
in  the  premises  is  solely  derived.  While  tho  Code  of  Civil 
Procedure  has  made  cei'tain  changes  in  the  law  by  which 
proceedings  against  sureties  are  regulated,  it  has  rather 
restricted  than  enlarged  the  jurisdiction  of  this  court; 
and  judicial  decisions,  rendered  before  the  Code  became 
operative,  and  under  the  statutes  theretofore  in  force,  are 
accordingly  pertinent  and  instructive.  The  limitations 
upon  proceedings  against  sureties  on  executors',  admin- 
istrators' and  guardians'  bonds  are  clearly  set  forth  in 
Stilwell  V.  Mills  {J9  Johns.,  30i,);  Peo.  v.  Barnes  {12 
Wend.,  4^2);  Salisbury  v.  Van  Hoesen  {3  Hill,  77);  Peo. 
V.  Corlies  {1  Sandf.,  228)\  Annett  v.  Kerr  {28  How.,  Pr., 

The  most  recent  and  most  authoritative  exposition  of 
the  law  upon  this  subject,  as  it  stood  before  the  enact- 
ment of  the  Code,  is  reported  in  the  recent  case  (1881)  of 
Hood  V.  Hood  {86  N.  F.,  561).    It  is  there  held  that  the 
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default  of  an  executor  must  be  established  in  a  proper 
proceeding  against  him,  before  the  sureties  on  his  bond 
can  be  prosecuted,  and  that,  as  the  statutes  have  pre- 
scribed the  steps  necessary  to  be  taken,  the  right  of  action 
against  the  sureties  only  arises  upon  compliance  with 
those  requirements.  No  action  at  law,  the  qase  holds, 
can  be  maintained  on  an  exec^utor's  bond,  save  in  case  of 
disobedience  to  some  order  of  the  Surrogate,  nor  can  the 
requirement  of  the  statute  be  disr^arded  even  in  an 
equitable  action  where  the  statutory  lemedies  can  be  pur- 
sued. In  the  language  of  the  court :  ' '  The  statute  hav- 
ing provided  for  the  cases  in  which  actions  may  be 
brought  upon  the  bond  of  an  executor  or  administrator, 
and  having  regulated  the  prior  steps  for  such  action,  the 
mere  fact  of  so  prescribing  would  seem  to  deny  the  right, 
except  upon  compUance  with  the  statutory  regulations. 
The  bond  was  taken  by  an  oiBBcer  of  limited  jurisdiction 
in  pursuance  of  special  statutory  provisions,  and  it  would 
seem  to  follow  that,  where  the  same  statutes, prescribe 
the  mode  of  its  enforcement,  no  other  can  be  pursued. 

Second.  Even  if  the  situation  is  ripe  for  prosecuting 
the  sureties  upon  the  bond  of  the  former  administratrix 
of  this  estate,  I  cannot  discover  that  the  interference  of 
the  Surrogate  is  either  necessary  or  proper.  In  resp^^ct 
to  the  procedure  for  such  prosecutions,  the  Code  seems 
to  have  made  wide  departures  from  the  methods  for- 
merly in  vogue.  For  example:  sections  63,  64  and  65  of 
chapter  460  of  the  Laws  of  1837,  as  amended  by  chapter 
104  of  the  Laws  of  1844,  established  the  practice  for  the 
issuance  of  executions  upon  Surrogates'  decrees  directing 
the  payment  of  moneys  by  executors,  administrators 
and  guardians.     The  sixty-fifth  section  of  the  act  of  1837 
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provided  that,  if  such  an  execution  should  be  returned 
unsatisfied,  the  Surrogate,  upon  due  application,  should 
assign  the  bond  given  by  such  delinquent  officer  to  the 
person  in  whose  favor  the  decree  was  made,  upon  which 
the  execution  was  founded. 

These  acts  of  1837  and  1844  were  both  repealed  by- 
chapter  245  of  the  Laws  of  1880.  In  their  place,  have 
appeared  sections  2553,  2554  and  2607  of  the  Code.  The 
last  named  section  makes  unnecessary  an  assignment  of 
the  bond,  such  as  has  been  hitherto  requisite.  It  pro- 
vides that,  ''where  an  execution  issued  upon  a  Surro- 
gate's decree  against  the  property  of  an  executor,  etc., 
has  been  returned  wholly  or  partly  unsatisfied,  an  action, 
to  recover  the  sum  remaining  uncollected,  may  be  main- 
tained upon  his  official  bond,  by  and  in  the  name  of  the 
person  in  whose  favor  the  decree  was  made."  Leave  of 
the  Surrogate  need  not,  it  would  seem,  be  procured,  be- 
fore the  commencement,  under  this  section,  of  proceed- 
ings against  sureties. 

By  section  21,  title  3,  chapter  6,  part  2  of  the  Revised 
Statutes  {3  Banks,  6th  ed.,  92\  it  was  provided  as  fol- 
lows: **In  every  case  of  revocation  of  testamentary 
letters  or  of  letters  of  administration,  for  neglect  or 
refusal  to  return  an  inventory,  and  whenever  directed  b*j 
the  Surrogate,  the  bond  given  by  such  former  executor 
or  administrator  shall  be  prosecuted,  and  a  recovery  shall 
be  had  thereon,  ....  and  the  moneys  collectei 
thereon  shall  be  deemed  assets  in  the  hands  of  the  person 
to  whom  such  subsequent  letters  shall  have  been  issued.'' 

This  provision  was  abrogated  by  the  repealing  act  of 
1880,  and  there  appear,  in  its  place,  sections  2H08  and 
2609  of  the  Code.     The  former  section  declares  that. 
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**where  letters  have  been  revoked  by  a  decree  of  the 
Surrogate's  court,  the  successor  of  the  executor,  admin- 
istrator or  guardian,  whose  letters  are  so  revoked,  may 
maintain  an  action  upon  his  predecessor's  official  bond, 
etc." 

The  statute  is  silent  as  to  the  necessity  of  preliminarily 
obtaining  the  Surrogate's  leave,  and  purposely  so,  it 
would  seem;  for  the  very  next  section  (§  2609)  de- 
clares that,  if  no  successor  to  the  removed  officer  has 
been  appointed,  such  leave  must  be  procured  befqre  a 
'^pereon  aggrieved"  may  maintain  an  action  upon  such 
officei-'s  bond. 

The  foregoing  are  believed  to  be  all  the  existing  provi- 
sions of  law,  upon  the  subject  under  discussion,  and 
serve  to  show  that  the  case  at  bar  is  one  wherewith  the 
Surrogate  has  no  concern.  After  the  death  of  one  hold- 
ing testamentary  letters,  or  letters  of  administration,  if 
there  has  been  issued  against  him  no  execution  which 
has  been  returned  wholly  or  partly  unsatisfied,  and  if  he 
has  not  failed  to  obev  some  lawful  order  or  decree  of  the 
Surrogate,  the  prosecution  of  his  bond  is  a  matter  quite 
outside  of  that  officer's  jurisdiction. 

From  the  foregoing  considerations,  it  is  equally  appar- 
ent that  I  could  not  grant  this  petition  if  I  would,  and 
that  I  ought  not  to  do  so  if  I  could.  For  both  these 
reasons  it  must,  therefore,  be  denied. 

Ordered  accordingly. 
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New  York  County.— Hon.  D.  G.   ROLLINS.  Surro- 

GATE. — April,  1883. 

DuTFY  V.  Smith. 

In  the  matter  of  the  estate  of  William  E.  Duffy,  de- 
ceased. 

The  pjobate  court  of  another  state  is  not  a  court  of  competent  jurisdiction 
to  make  a  decree  discharging  administrators  appointed  by  a  Surrogate's 
court  of  this  State  from  their  obligation  to  account  to  the  laltcr  court 
for  property  of  decedent  received  by  them,  and  made  subject,  by  the 
laws  of  this  State,  to  the  Surrogate's  jurisdiction. 

Administrators  appointed,  by  a  court  of  another  state,  upon  the  estate  of  a 
resident  thereof,  after  tlie  grant  of  letters  to  them  here,  and  after  they 
had  taken  possession  of  property  here,  cannot  be  allowed  to  withdraw 
such  property  from  this  State,  until  they  have  accounted  for  it  here, 
especially  where  the  same  has  been  vouched  for  in  the  petition  for 
letters,  and  the  inventory,  filed  here  by  them. 

Decedent  died  intestate  in  August,  1876,  in  Connecticut,  where  letters  of 
administration  upon  his  estate  were  issued,  out  of  a  Probate  court,  to 
M.,  in  September  of  that  year.  In  1877.  letters  of  administrution 
upon  his  estate  were  issued  by  the  Surrogate  of  New  York  county,  to 
D.  aod  K.,  upon  D.'s  affidavit  that  decedent  left  assets  in  that  county. 
In  1878,  M.  was  removed  by  the  Connecticut  court,  and  D.  and  K. 
were  appointed  in  his  stead.  In  1881,  D.  and  K.  filed  accounts  with 
the  Surrogate  here,  pursuant  to  an  order  obtained  by  one  of  the  next 
of  kin,  showing  $7,600  to  have  been  collected  and  come  to  their  hands 
in  New  York  county.  The  account,  being  contested,  was  ordered  to  a 
reference,  pending  which  the  administrators  were  cited  by  the  Connec- 
ticut court  to  appear  before  it,  on  July  3rd,  1883,  and  account,  which 
they  did.  On  July  6th.  they  filed  their  account  there,  showing  a  defi- 
ciency of  over  $10,000,  and  obtained  a  decree  allowing  the  same,  and 
awarding  them  and  their  counsel  an  allowance  of  $3,750.  A  copy  of 
the  citation  was  directed  to  be  posted  on  a  sign  post  and  published 
in  a  town  newspaper.  The  Connecticut  accounting  was  not  contested. 
On  a  motion,  before  the  Surrogate  here,  to  vacate  the  order  of  refer- 
ence, and  dismiss  all  proceedings,  on  the  ground  of  want  of  jurisdic- 
tion, and  of  res  adjudicate, — 

Se*d,  that  the  Surrogate  had  authority,  when  he  first  assumed  jurisdiction. 
to  pass  upon  the  administrators*  accounts  (Code  Civ.  Pro.,  §  ^76, 
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6ubd.  3;  §  2735);  that,  indepeDdently  of  the  features  of  the  Connecticut 
decree,  be  was  not  divested  of  authority  by  the  proceedings  in  that 
state;  and  that  the  motion  must  be  denied. 

Appijcation  by  James  Duffy  and  William  H.  Kelly, 
administrators  of  decedent's  estate,  to  dismiss  the  pro- 
ceedings on  their  accounting;  opposed  by  Mary  Smith,  a 
sister  and  heir-at-law  of  decedent,  and  others.  The  facts 
appear  sufficiently  in  the  opinion. 

John  M.  Mackat,  Wuxujc  Fuluk&toh  and  John  Flakaoan,  /^  od- 
tniniiftrcUors. 

Gborob  F.  Langbxzh,  for  Mary  Smith, 

L.  W.  Embrbon,  far  next  of  kin. 

Th£  Surrogate. — The  decedent  resided  in  the  State 
of  Connecticut,  where  he  died  intestate,  in  August,  1876. 
Letters  of  administration  upon  his  estate  were,  in  Sep- 
tember, 1876,  issued  to  one  Dennis  McQuillan,  out  of  the 
Probate  court  of  the  district  in  which  the  decedent  had 
died. 

McQuillan  was  superseded  in  1878  by  James  Duffy  and 
Wilham  H.  Kelly,  who,  more  than  a  year  before,  had 
been  granted  letters  of  administration  by  the  Surrogate 
of  this  county.  Such  letters  had  been  issued  upon  the 
application  of  James  Duffy,  who  swore,  in  his  petition, 
that  the  decedent  * '  died  possessed  of  personal  property  in 
the  city  of  New  York,  not  exceeding  in  value  $6,000,  or 
thereabouts. " 

An  inventory,  afterward  filed  in  the  office  of  the  Sur- 
rogate, and  disclosing  assets  amounting  to  $6,000,  con- 
tained, according  to  the  affidavit  of  administrator  Kelly, 
a  true  statement,  as  far  as  he  knew,  of  all  the  personal 
property  of  the  deceased  in  the  State  of  New  York.  Upon 
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citation  at  the  instance  of  one  of  the  next  of  kin,  Mr.  Kelly, 
in  June,  1881,  filed  his  account  in  this  court.  It  thereby 
appeared,  among  other  things,  that  the  sum  of  $7,  COO 
had  been  collected,  and  had  come  to  his  hands  in  the 
State  of  New  York.  To  this  account  objections  were  in- 
terposed by  nearly  all  of  decedent's  next  of  kin — as  also 
to  a  similar  account  subsequently  filed  by  administra- 
tor Duflfy. 

By  order  of  the  Surrogate,  these  accounts  and  objec- 
tions were  submitted  to  a  referee  for  hearing  and  deter, 
mination.  While  this  reference  was  pending,  in  Septem- 
ber, 1881,  a  stipulation  was  entered  into  before  the  ref- 
eree, whereby  it  was,  in  efl:ect,  agreed  that  administrator 
Kelly  should  render  an  additional  account,  including  all 
assets,  from  whatever  source  derived,  which  had  at  any 
time  come  into  his  possession  or  under  his  control.  This 
stipulation  was  signed  by  the  attorneys  for  the  adult  con- 
testants, by  the  attorney  for  administrator  Duffy,  by  the 
special  guardian  for  infant  objectors,  and  by  administra- 
tor Kelly  personally,  who  appended  the  following  state- 
ment to  an  account  which,  in  pursuance  of  such  stipula- 
tion, was  subsequently  filed  in  October,  1881 : 

"The  reason  for  including  the  Connecticut  estate  in 
this  account  is  because  of  my  desire  to  be  discharged  upon 
this  accounting,  if  legal,  and  to  be  relieved  from  any 
further  accounting,  here  or  in  Connecticut." 

He  charged  himself  at  this  time  with : 

Amount  of  CoDnecticut  invcDtory $18,512  04 

Amount  of  New  York  inventory 6,000  00 

Increase 2.168  82 

$26,680  86 
He  credited  himself  in  all  with 24,895  48 

Leaving  an  apparent  balance  in  his  hands  of $1>785  88 
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The  reference  again  proceeded.  A  large  amount  of  tes- 
timony was  taken,  and  in  July,  1882,  was  submitted  to 
the  Surrogate,  together  with  the  report  of  the  referee,  to 
the  effect  that  the  administrators  should  be  held  account- 
able, in  excess  of  the  sums  wherewith  they  charged  them- 
selves, with  various  amounts,  aggregating  about  ?11,000. 
Upon  application  by  Mr.  Kelly,  who  claimed  that  the  ref- 
erence had  been  brought  to  an  unexpected  close,  so  that 
he  was  deprived  of  opportunity  to  make  full  presentation 
of  the  evidence  in  his  behalf,  the  matter  was  again  sub- 
mitted to  the  referee  in  November,  1882. 

After  several  sessions,  during  which  little  testimony 
was  taken,  counsel  for  administrator  Duffy,  in  January 
1883,  procured  from  the  Surrogate  an  order  to  show 
cause  why  the  order  of  reference  should  not  be  vacated, 
and  all  proceedings  in  this  court  be  dismissed  on  the 
ground  of  want  of  jurisdiction,  and  on  the  further 
ground  that  the  accounts  of  the  administrators  had  been 
settled  and  adjudicated  by  a  court  of  competent  jurisdic- 
tion in  the  state  of  Connecticut. 

Duffy's  affidavit,  upon  which  the  order  to  show  cause 
was  based,  alleged  that,  late  in  June,  1882,  while  the 
reference  was  pending  here,  he  and  his  co-administrator 
were  cited  by  the  Probate  court  of  Connecticut,  from 
which  they  had  obtained  letters  of  administration,  to  ap- 
pear at  Portland  in  that  State,  on  July  3,  and  to  show 
cause  why  they  should  not  there  render  an  account  of 
their  doings;  that  they  attended  with  counsel  in  pursu- 
ance of  such  citation,  and  that  the  pendency  of  proceed- 
ings before  the  Surrogate  of  this  county  was  suggested 
as  a  sufficient  ground  for  delay  in  accounting  elsewhere; 
that  the   court   would   not  heed   the  suggestion,   but 
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directed  that  the  administrators  account  within  three 
days;  that  thereupon,  on  the  6th  of  July,  they  filed  ac- 
counts, disclosing  all  their  proceedings,  both  in  this  State 
and  in  the  state  of  Connecticut,  and  that,  on  the  day  of 
their  presentation,  such  accounts  were  examined  by  the 
Probate  court,  and  adjudicated  to  be  just  and  true  by  a 
decree,  whereof  the  following  is  a  copy: 

"The  administrators  on  said  estate,  pursuant  to  the 
order  of  this  court,  filed  and  exhibited  their  adniinistiu- 
tion  account  with  said  estate,  showing  debts  and  charges 
paid  by  said  administrators,  and  allowances  to  be  $36,- 
393.75,  and  assets  of  personal  property  $26,392;  showing 
a  deficiency  over  and  above  personal  estate  to  be  $10,001.- 
55;  which  said  account  is  allowed  by  this  court." 

Tlie  following  awards  to  parties  and  to  counsel,  made 
by  the  Probate  judge,  constitute  a  part  of  this  deficiency: 
To  administrator  Kelly,  $2,000;  to  administrator  Duffy, 
$750;  to  Duffy's  counsel,  $500;  to  Kelly's  counsel,  §500. 

In  view  of  the  long  delays  incident  to  the  Ne\v  York 
litigation,  the  celerity  with  which  the  accounts  of  the 
administrators  were  settled  in  Connecticut,  seems  almost 
startling,  until  it  is  discovered  that  the  order  for  an  ac- 
counting, while  it  directed  service  upon  both  the  admin- 
istrators at  their  several  places  of  abode,  in  New  York, 
made  no  provision  for  similar  service  upon  the  three 
brothers  of  decedent,  or  upon  his  sister,  all  of  whom  re- 
side in  this  city,  and  each  of  whom,  as  the  administra- 
tors well  knew,  was  strenuously  contesting  the  accuracy 
of  their  accounts. 

It  is  true  that  the  Connecticut  court  directed  that  a 
copy  of  the  citation  should  be  posted  on  a  sign  post  in  the 
town  of  Portland,  and  that  there  should  be  a  publication 
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of  its  contents  in  a  newspaper  printed  in  the  town  of 
Middletown;  but,  as  none  of  the  dissatisfied  next  of  kin, 
80  far  as  it  appears,  ever  saw  or  was  likely  to  see  either 
the  sign  post  or  the  newspaper,  the  dispatch  with  which 
the  accounts  were  discovered  to  be  correct,  ceases  to  be 
remarkable. 

Now,  whether  the  proceedings  culminating  in  this 
Connecticut  judgment  were  or  were  not  in  accordance 
with  the  law  of  that  state,  so  as  to  be  legal  and  binding 
until  they  shall  be  set  aside  or  the  judgment  reversed,  is 
unnecessary  to  be  here  determined.  The  validity  and 
effect  of  that  judgment  may  be  the  subject  of  considera- 
tion hereafter.  But,  unless  the  Surrogate  lacked  author- 
ity to  pass  upon  these  administrators'  accounts  when  he 
first  assumed  jurisdiction,  I  am  convinced  that  he  pos- 
sesses that  authority  now,  in  spite  of  the  proceedings  in 
Connecticut.  If  the  statements  of  the  administrators 
themselves  in  tho  yarious  papers  on  the  files  of  this 
court,  are  to  be  taken  as  tnie,  the  Surrogate's  juiisdiction 
originally  is  not  open  to  dispute. 

Section  2476  of  the  Code  of  Civil  Procedure  provides 
that  "  the  Surrogate's  court  of  each  county  has  jurisdic- 
tion exclusive  of  every  other  Surrogate's  court  .  .  . 
to  grant  letters  of  administration  .  .  .  :  (siibd.  3) 
Where  the  decedent,  not  being  a  resident  of  this  State, 
died  without  the  State,  leaving  personal  property  within 
that  county  and  no  other,  or  leaving  personal  property, 
whi(*h  has,  since  his  death,  come  into  that  county  and 
no  other,  and  remains  unadministered." 

That  the  decedent  left  assets  which  were  in  this 
county  at  the  time  of  his  death  seems  to  be  now 
disputed,  though  it  was  one  of  the  allegations  of  the 
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petition  for  letters  of  administration.  But  that  he  left 
assets  which  have  since  his  death  come  into  this  county 
is  very  clearly  established  by  the  motion  papers;  and 
there  is  no  claim  that  any  such  assets  have  come  into 
any  other  county  of  this  State. 

By  reason  of  these  facts,  the  Surrogate  acquired  juris- 
diction over  these  administrators,  and  was  empowered 
under  the  Code  ^*to  direct  and  control  their  conduct  and 
settle  their  accounts  "  and  to  make  orders  requiring  them 
to  attend  and  be  examined  touching  any  personal  prop- 
erty owned  or  held  by  the  decedent  at  the  time  of  his 
death. 

The  Connecticut  administrators,  appointed  nearly  two 
years  subsequently  to  the  grant  of  letters  in  this  county, 
and  long  after  the  taking  possession  of  property  here 
to  the  amount  of  at  least  $7,600,  cannot  be  allowed  to 
take  this  fund  from  New  York,  until  it  has  been  here 
accounted  for.  If  there  is  any  question  about  the  obliga- 
tion to  account  here  for  other  amounts,  certainly  none 
exists  as  to  the  amount  which,  by  their  petitions,  inven- 
tory and  account,  is  vouched  for  by  the  administrators 
themselves. 

I  fully  recognize  the  doctrine  that  the  decision  of  a 
court  of  competent  jurisdiction  is  final  and  conclusive 
upon  the  parties,  and  that  matters  therein  determined 
cannot  be  again  contested  between  the  same  litigants, 
either  in  the  same  tribimal  or  another.  But  the  Probate 
court  of  Connecticut  was  not  a  court  of  competent  juris- 
diction, to  make  any  decree  discharging  administrators 
appointed  by  this  court,  from  their  obligation  to  account 
to  this  court  for  the  property  of  decedent,  received  by 
them  and  made  subject,  by  the  laws  of  this  State,  to  the 
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Surrogate's  jurisdiction.     This  application  must,  there' 
fore,  be  denied. 
Ordered  accordingly. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subbo- 

QATE. — January,  1883. 

Batchelor  v.  Batohelor. 

In  the  matter  of  the  application  for  the  appointment  of 
an  administrator  vrith  the  will  of  William  A. 
Batchelor,  deceased^  annexed. 

An  application  for  letters  of  administration,  with  the  will  of  a  decedent 
annezed,  mnde  by  ODe  not  priQiarily  entitled,  must,  under  Code  Civ. 
Pro.,  g  2644,  be  by  a  petition  praying  for  the  appointment  of  petition- 
er, and  for  a  citation  to  those  having  a  prior  right,  to  show  cause 
against  such  appointment;  and  the  citation  must  be  addressed  to,  and 
served  upon  those  having  such  right,  who  have  not  renounced. 

Petition  by  Mary  A.  Batchelor,  for  a  decree  granting 
letters  of  administration,  with  the  will  of  decedent  an- 
nexed, to  the  pubUc  administrator  of  New  York  county; 
opposed  by  William  A.  Batchelor,  one  of  decedent's  next 
of  kin.    The  facts  appear  sufficiently  in  the  opinion. 

Habshall  &  Bbnson,  far  petitioner, 
Baqlst  &  Thatw,  for  WHUam  A.  Batchelor. 

The  Surrogate.— In  February  last,  Mary  A.  Batchelor, 
executrix  of  one  Charles  Batchelor,  deceased,  and  claiming 
to  be,  as  such,  a  creditor  of  decedent's  estate,  presented  to 
the  Surrogate  a  petition,  alleging  that  the  will  of  dece- 

Vol  L— 14 
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dent  had  been  admitted  to  probate  in  the  state  of  Mary- 
land, and  that  an  exemplified  copy  thereof  had  been  tiled 
in  this  court.  The  petition  also  aveiTed  that  testamenta- 
ry letters  had  been  issued  in  Maryland  to  decedent's 
widow,  Lucretia  A.  Batchelor;  that  there  were  unad- 
ministered  assets  of  the  estate  in  the  county  of  New 
York;  that  decedent  had  left  him  surviving  several  next 
of  kin  and  heirs-at-law,  whose  names  were  set  forth; 
that  Lucretia  A.  Batchelor  had  been  cited  to  appear  and 
qualify  as  executrix,  or  show  cause  why  she  should  not 
be  deemed  to  have  renounced;  that  she  had  failed  to  ap- 
pear, and  that  thereupon  an  order  had  been  entered  de- 
claring her  to  have  renounced. 

The  petition  then  pi-ayed  for  a  citation  to  the  said  next 
of  kin  and  heirs-at-law,  to  appear  and  show  cause  why 
letters  of  administration  with  the  will  annexed^  on  de- 
cedent's estate,  should  not  be  issued  to  the  pvblic  admin- 
istrator  of  this  county. 

A  citation  was  thereupon  issued,  which,  in  an  import- 
ant particular,  failed  to  conform  to  the  prayer  of  the  pe- 
tition; for  it  cited  the  parties  to  show  cause  why  letters 
of  administration  with  the  will  annexed  should  not  be 
granted  to  the  petitioner  herself. 

This  citation  was  returned  in  April.  It  is  claimed  that 
the  service  upon  some  of  the  parties  was  worthless,  but 
it  is  unnecessary  to  pass  upon  that  contention,  for  rea- 
sons which  will  presently  appear.  The  petitioner  seems 
to  have  thought  fit  to  abandon  this  proceeding,  and,  in 
June,  1882,  she  asked  and  obtained  leave  to  withdraw  the 
petition  above  referred  to,  and  to  file  another  in  its  stead. 

This  new  petition  contained  allegations  similar  to  the 
other,   and  added  that  the  various  persons  originally 
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named  as  the  next  of  kin  and  heirs  at-law  had,  with  the 
single  exception  of  William  A.  Batchelor,  failed  to  ap- 
pear on  the  return  day  of  the  citation.  It  prayed  for  a 
citation  to  William  A.  Batchelor  (but  to  no  other  persons 
whomsoever),  to  appear  and  show  cause  why  letters  of 
administration  with  the  will  annexed  should  not  be 
granted  to  the  public  administrator,  A  citation  was  is- 
sued in  strict  conformity  with  the  second  petition  and 
seems  to  have  been  duly  served. 

Upon  the  proceedings  above  recited,  I  am  not  warranted 
in  granting  either  original  or  ancillary  letters  of  admin- 
istration with  the  will  annexed. 

1.  Not  ancillary  letters. 

The  Code  prescribes,  by  §§  2697,  2698  and  2699,  to  whom 
such  letters  shall  issue,  and  what  steps  shall  be  taken  to 
procure  their  issuance.  These  steps  have  not  been  taken 
in  the  present  case,  and  neither  the  petitioner  nor  the  pub* 
lie  administrator,  in  whose  behalf  she  appUes,  shows  any 
title  to  letters  ancillary. 

2.  If  it  be  assumed  that,  in  such  a  case  as  the  present, 
a  grant  of  original  letters  might  lawfully  be  made  upon 
a  proper  application,  it  is  plain  that  they  cannot  be  issued 
upon  the  papers  now  before  me.  Sections  2643  and 
2644  of  the  Code,  establish  the  procedure  by  which  the 
authority  of  the  court  in  this  regard  must  be  set  in  mo- 
tion. The  former  section  prescribes  the  order  of  priority 
of  right  to  the  letters.  The  latter  provides  that  an  ap- 
plication for  their  issuance  must  be  made  by  petition,  un- 
less every  person  having  a  prior  right  has  renounced,  and 
that  such  petition  must  pray  that  all  persons  hamng  a 
prior  right  and  who  have  not  renounced,  be  cited  to  show 
cause  why  administration  should  not  be  granted  to  the 
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petitioner.  In  the  present  case,  the  applicant  asks  that 
a  citation  issue  to  the  respondent,  William  A.  Batchelor, 
to  show  cause  why  letters  should  not  be  granted  to  the 
public  administrator,  and  the  citation  corresponds  with 
the  petition. 

The  applicant,  if  she  desired  to  initiate  these  proceed- 
ings, should  have  asked  for  her  own  appointment,  and 
cited  the  public  administrator,  and  such  other  party  or 
parties  as  were  entitled,  in  priority,  to  letters  of  admin- 
istration with  the  will  annexed.  The  petition  must  be 
dismissed. 

Ordered  accordingly. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—April,  1883. 

TiLNEY  V.  ClENDENNINO. 

In  the  matter  of  the  estate  of  Mary  Ann  Jackson,  de- 
ceased. 

Under  R.  8.,  part  2,  ch.  6,  tit.  8,  §  86,  providing  for  the  reference  of  dis- 
puted claims  against  a  decedent's  estate  **  to  three  disinterested  persons, 
or  to  a  disinterested  person,  to  be  approved  by  the  Surrogate", — unless  the 
parties  have  agreed  upon  some  person  or  persons  to  act  as  referee  at  the 
time  when  application  is  made  to  the  Surrogate  for  his  approval,  or,  not 
having  agreed,  they  consent  to  accept  such  person  or  persons  as  the 
Surrogate  may  select, — he  has  no  authority  to  make  the  selection. 

Respondent  made  this  offer  to  decedent's  executors  :  "I  hereby  offer  to  re- 
fer my  claim  against  the  estate  of deceased,  as  pro- 
vided by  law.    Will  you  consent  to  sucii  reference?"    The  executors' 

counsel  replied:  "lam  instructed  by  the  executors  of , 

deceased,  to  inform  you  that  they  hereby  consent  to  refer  the  claim.'* 
etc.,  etc.  (specifying  it).    An  order  of  reference  was.  thereupon,  pre- 
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sented  to  the  Surrogate,  who  signed  the  same,  inserting  therein  the 
name  of  a  referee.  This  order  having  been  filed  with  the  county  clerk, 
and  a  copy  served  upon  the  executors'  counsel,  they  moved  before  the  Sur- 
rogate to  set  it  aside,  on  the  ground  that  the  application  thercfur  wa^ 
ex  parte,  and  preceded  by  no  effort  of  counsel  to  agree  in  the  sclcclion 
of  a  referee. — 

Hdd,  that  the  order  must  be  set  aside,  as  improvidently  entered,  because  (1) 
the  statute  confers  upon  the  Surrogate  no  power  to  make  any  order  in 
the  premises,  and,  (2)  the  parlies  having  neither  agreed  to  abide  by  the 
nomination  of  the  Surrogate,  nor  united  in  presenting  to  him  any  name 
or  names  for  his  approval,  his  designation  was  invalid. 

It  Beems,  that,  under  the  provision  of  the  R.  S.,  cited,  the  Surrogate  is  not 
empowered  to  decide  whether  one  person  or  three  persons  should  be 
chosen  to  pass  upon  the  disputed  claim. 


Application,  by  Thomas  J.  Tilney,  and  another,  ex- 
ecutore  of  the  will  of  decedent,  for  an  order  vacating  an 
order  referring  a  disputed  claim  of  Terese  Clendenning 
against  decedent's  estate.  The  facts  appear  sufficiently 
in  the  opinion. 

R  p.  TiLNEiy,  far  executors, 
G.  M.  Curtis,  for  elaimaiU, 

The  Surrogate. — Counsel  for  one  who  claims  to  be  a 
creditor  of  this  decedent  made  to  the  executors  of  her 
estate  this  offer  in  writing:  *'  I  hereby  offer  to  refer  my 
claim  against  the  estate  of  Mary  Ann  Jackson,  deceased, 
as  provided  by  law.  Will  you  consent  to  such  refer- 
ence? " 

To  this,  the  counsel  for  the  executors  sent  the  follow- 
ing reply:  **I  am  instructed,  by  the  executors  of  Mary 
A.  Jackson,  deceased,  to  inform  you  that  they  hereby 
consent  to  refer  the  claim,"  etc.,  etc.  (specifying  it). 

Thereupon,  upon  presentation,  by  the  counsel  for  the 
executor,  of  a  proposed  order  of  reference,  the  Surro- 
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gate  signed  the  same,  inserting  therein  the  name  of  a 
referee.  This  order  was  subsequently  filed  in  the  office 
of  the  county  clerk,  and  a  copy  of  it  was  served  upon 
the  counsel  for  the  executors,  who  thereupon  com- 
menced proceedings  for  setting  it  aside,  upon  the  ground 
that  it  had  been  improvidently  entered. 

It  is  claimed  that  the  offer  and  acceptance  above  set 
forth  did  not  authorize  the  Surrogate  to  make  any  order 
of  reference,  whatever,  and  that,  even  if  the  making  of 
such  an  order  were  within  the  scope  of  his  authority, 
the  one  v;hich  has  been  entered  ought  to  be  set  aside,  be- 
cause the  application  for  its  entry  was  ex  parte  and  was 
preceded  by  no  effort,  on  the  part  of  counsel,  to  agree 
with  his  adversary  in  the  selection  of  a  referee. 

Whatever  authority  the  Surrogate  has,  in  cases  of  this 
nature,  is  solely  derived  from  Rev.  Stat.,  part  2,  ch.  6,  tit. 
3,  §  36,  as  amended  by  L.  1859,  ch.  261  {3  Banks,  7th  ed., 
2'299).     The  provision  is  as  follows: 

**  If  the  executor  or  administrator  doubt  the  justice  of 
any  claim  so  presented,  he  may  enter  into  an  agreement 
in  writing,  with  the  claimant,  to  refer  the  matter  in  con- 
troversy to  three  disinterested  persons  or  to  a  disinter- 
ested person,  to  be  approved  by  the  Surrogate,  and,  upon 
filing  such  agreement  and  approval  of  the  Surrogate  in 
ihe  office  of  the  clerk  of  the  Supreme  Court,  in  the 
county  in  which  the  parties  or  either  of  them  reside,  a 
I'ule  shall  be  entered  by  such  clerk,  either  in  vacation  or 
term,  referring  the  matter  in  controversy  to  the  person 
or  persons  so  selected." 

It  wdll  be  observed  that,  by  the  terms  of  this  section, 
the  Surrogate  is  neither  directed  nor  empowered  to  make 
an  order  of  reference  upon  the  consent  of  the  disputants. 
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He  is  simply  authorized  to  approve  their  agreement  or  to 
withhold  his  approval,  and,  if  he  pui*sues  the  former 
course,  upon  the  filing  of  the  papers  in  the  coimty  clerk's 
ofl&ce,  a  rule  directing  a  reference  is  entered  as  of  course, 
in  the  Supreme  Court. 

The  statute  does  not  expressly  give  to  the  Surrogate 
any  authority  to  select  the  referee,  and  its  use  of  the 
phrase  **  to  be  approved."  instead  of  ''to  be  appointed," 
or  some  similar  expression,  seems  to  establish  its  purpose 
that  the  selection  of  the  referee  should  be  made  by  the 
parties  to  the  controversy,  and  should  constitute  a  part 
of  their  agi'eement. 

In  Gorhara  v,  Eipley  {16  How.  Pr.^  SJi),  a  creditor, 
whose  demand  against  a  decedent's  estate  had  been  re- 
jected by  an  executor,  offered  to  submit  it  to  referees  ''to 
be  approved  by  the  Surrogate,"  employing,  in  such  offer, 
the  very  words  of  the  statute. 

The  executors,  instead  of  acceding  to  this  proposal,  of- 
fered to  refer  the  matter  to  three  particular  persons,  whom 
they  themselves  named,  such  persons  to  be  approved  by 
the  Surrogate.  Neither  party  accepted  the  proffer  of  the 
other,  and,  in  a  subsequent  action  wherein  the  claimant 
was  successful,  it  was  held  that  the  executors  had  "re- 
fused to  refer,"  and  so  had  become  liable  for  costs.  The 
court  says:  "The  language  of  this  provision  is  not  very 
explicit,  but  I  think  it  was  intended  that  the  parties  should 
mutually  agree  in  writing  to  refer  the  claim,  and  in  case 
they  should  fail  to  select  refei-ees  for  themselves  that  the 
selection  should  be  made  by  the  Surrogate.  It  cannot  be 
that  it  is  a  suifficient  compliance  with  the  statute  for  the 
executors  to  offer  to  refer  the  claim  to  three  referees 
named  by  themselves.     When  this  proposition  was  re- 
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jected,  and  it  was  proposed  that  the  parties  should  appear 
before  the  Surrogate,  for  the  purpose  of  having  referees 
selected,  it  was  the  duty  of  the  defendants  to  accept  the 
offer.  Their  omission  to  do  so  has  rendered  them  liable 
for  costs." 

The  precise  matter  decided  in  the  case  just  cited  is,  of 
course,  not  at  issue  here.  I  have  nothing  to  do  with  the 
question,  as  to  what  action  or  non-action  of  an  executor 
constitutes  a  refusal  to  refer  a  claim,  so  as  to  charge  him 
with  the  costs  of  a  subsequent  suit  against  him  by  the 
claimant.  But  I  am  entirely  clear  that,  unless  the  parties 
have  agreed  upon  some  person  or  persons  to  act  as  ref- 
eree, at  the  time  when  application  is  made  to  the  Surro- 
gate for  his  approval,  or  unless,  not  having  agreed,  they 
consent  to  accept  such  person  or  persons  as  the  Surro- 
gate may  select,  he  has  no  authority  to  make  the  selec- 
tion. 

In  the  present  case,  the  parties  neither  agreed  to  abide 
by  the  nomination  of  the  Sun^ogate,  nor  united  in  pre- 
senting to  him  any  name  or  names  for  his  approval.  I 
hold,  therefore,  that  the  order  here  complained  of  was 
improvidently  entered.  This  is  apparent  also  from  anoth- 
er consideration.  The  statute,  before  amendment,  made 
provision  for  three  referees  in  every  case.  As  it  now  reads, 
the  * 'agreement,"  between  the  claimant  and  the  represen- 
tative of  the  estate,  may  provide  for  referring  the  matter 
in  dispute  to  three  disinterested  persons  or  to  one  disin- 
terested person. 

It  can  scarcely  be  insisted,  even  if  the  papers  claimed 
in  the  present  case  to  constitute  an  agreement  were  con- 
ceded to  be  such,  that,  upon  their  presentation,  the  Sur- 
rogate was  empowered  to  decide  whether  one  person  or 
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three  persons  should  be  chosen  to  pass  upon  the  disputed 
claim. 
Order  vacated.    No  costs. 


Nbw  York  County.— Hon.  D.  Q.  ROLLINS,  Subbo- 

GATE.— April,  1883. 

Murray  v.  Bbonson. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  the  surviving  trustees  of  Mary  Bronson,  de- 
ceased^ under  the  last  will  of  Isaac  Bronson,  de- 
ceased. 

Bven  in  its  solicitude  to  protect  the  claim  of  lineal  descendants,  a  court 
cannot,  on  mere  conjecture  that  a  testator  did  not  understand  the  lan- 
guage which  he  has  used,  reject  such  language,  or  give  it  a  meaning 
other  than  the  ordinary  and  primary  one.  The  intention  must  be 
sought  for  in  the  language,  and  when  that  has  received  judicial  con- 
struction, it  must  be  interpreted  in  the  light  of  such  construction. 

The  word  -••issue,"  in  a  will,  when  used  in  correlation  to  "parent,"  in  the 
absence  of  manifest  indications  that  it  is  intended  to  have  a  broader  im- 
port, means  '*  children,"  and  excludes  remoter  descendants. 

Testator,  who  died  in  1838,  by  his  will  executed  in  1829,  gave  all  his  estate, 
with  certain  exceptions,  upon  specified  trusts  to  trustees,  directing  that 
the  same  be  divided  equally  among  all  his  surviving  children,  and  the 
\8»ue  of  such  as  may  be  dead,  *'  wlio  are  to  take  what  the  parent  of  such 
isstie  would  he  entitled  to,  if  living."  He  further  provided  that  the  prin- 
cipal of  each  daughter's  share  should  remain  in  possession  of  the  trus- 
tees, she  receiving  the  income  during  life,  and  that,  on  the  death  of  any 
daughter  without  issue,  her  portion  should  thereupon  belong  to  his 
*' other  children  and  their  issue,  subject  to  tlie  restrictions  and  regulntiowt 
aforesaid.^*  M.,  a  daughter,  and  the  last  surviving  child  of  the  testa- 
tor, died,  leaving  no  child  or  other  descendant,  but  (1)  nieces  and 
nephews,  testator's  grandchildren,  and  (2)  children  oL  nieces  and 
nephews  who  had  died  during  her  lifetime,  testator's  great  grand- 
children.— 
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Held,  that,  on  M.'s  death,  the  eorptu  of  her  trust  portion  was  distributable 
per  ftti}'j)es,  exclusively  amon^  the  grandchildreu  of  testator, — the  great 
graadcliildren,  childi-en  of  deceased  graudcliildren,  nut  being  included 
among  the  "issue"  of  testator's  children,  within  the  intent  of  his 
will. 

Palmer  v.  Horn,  84  ^.  F.,  516 — distinguished. 

The  will  contained  the  following  clause:  **The  portion  which  shall  be  di- 
vided or  allotted  to  each  of  my  daughters  sball  be  designated  in  a 
deed  delivered  to  such  daughter  declaring  the  trust,  but  shall  remain 
in  the  possession  of  the  trustees  under  this  will,  and  be  and  continue 
her  estate  at  law  during  her  natural  life,  and  the  interest,  rents,  is- 
sues and  profits  only  thereof  sJiall  be  paid  to  Jier  as  they  accrue  during 
her  natural  life,  and  shall  not  be  at  the  control  of  her  husband  or  sub* 
ject  to  his  debts,  but  be  to  her  sole  and  separate  use." 

By  a  codicil,  executed  in  1838,  in  which  testator  declared  that  he  supple- 
mented his  will  thereby  in  order  **  that  the  same  maybe  more  conform- 
able to  existing  law8"(R.  8.).  he  gave  directions  that  the  interest, 
rents,  etc.,  of  the  portion  of  the  estate  allotted  to  any  one  of  his  daughters 
'*  shall  by  said  trustees  be  applied  to  the  sole  and  separate  use  of  each 
daughter  respectively  for  whom  the  same  is  holden  in  trust,  ani  shall  be 
exempt  from  the  control  and  debts  of  her  husband,  and  on  receiving  a 
receipt  or  discharge  of  any  cestui  que  trust,  executed  under  her  hand  to 
them  acknowledging  a  sum  applied  to  her  use,  said  trustees  shall  be 
absolved  from  any  further  obligation  in  any  way  or  manner  to  pay  the 


same  sum. " 


M.,  a  daughter,  dying  intestate,  there  remained  in  the  hands  of  the  trustees 
interest,  rents,  etc.,  over  and  above  the  sums  paid  to  her,  exceeding 
$275,000.  The  question  of  the  ownership  of  the  accumulated  income 
in  the  hands  of  the  trustees  had  been  determined  by  a  judgment  ren- 
dered by  the  supreme  court,  in  an  action  brought  by  M..  during  her 
lifetime,  against  the  trustees  and  all  parties  then  interested  in  the  es- 
tate.— 

Hdd,  that  the  matter  was  res  adjudicaia,  the  parties  before  the  Surrogate, 
who  were  not  parties  to  such  action,  being  privies  of  their  parents, 
who  were  parties  to  the  latter;  and  that,  accordingly,  the  sum  in  dis- 
pute must  be  paid  over  to  M.'s  administrator  as  having  belonged,  ab- 
solutely, to  her  at  the  time  of  her  decease. 

Bronson  v.  Bronson,  48  How.  Pr. ,  481 — followed. 

Construction  of  decedent's  will  upon  the  judicial 
settlement  of  testamentaiy  trustees'  account.  The  facts 
appear  sufficiently  in  the  opinion, 

Nabh  &  KTSQavoBj>ffor  WiUiam  Bronson,  trusted. 
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Jam£8  Stikbmak,  for  John  J,  Tbwnsend,  trusUs, 

EVARTS,  SOUTHMATD  &  GHOATE,  JaMES  B.  MuBRAT,  FrANKLIN  BaBT- 

LBTT,  G.  y.  Baldwin,  arid  J.  A.  Murray,  far  Agnes  Murray  and  others, 
granddtUdren, 

Samuel  Jones,  A.  S.  Hamerslet,  Jr.,  G.  W.  Van  Ness,  arid  J.  F. 
Kernochan,  for  TJieo.  B,  Bronson  and  others,  great  grandchildren. 

The  Surrogate. — The  numerous  progeny  of  this  testa- 
tor, who  himself  died  in  1838,  may  be  classified  by  gener- 
ations as  follows: 

1st.  Seven  children  survived  him — all  are  now  dead. 

2d.  Two  of  these  seven  left  no  child  or  other  descend- 
ant. The  other  five  left  children,  and  some  child  or 
childien  of  each  of  those  five  still  live. 

3d.  There  are  also  now  living  several  grandchildren  of 
these  five  children  of  the  testator. 

4th.  Some  of  the  last  class  have  living  children  who 
are,  therefore,  great  great  grandchildren  of  Isaac  Bron- 
son. 

Among  the  many  descendants  who  are  included  in 
class  3d,  are  eleven  persons,  great  grandchildren  of  the 
testator,  who  are  children  of  his  four  deceased  grand- 
children, Marinus  Willett,  Isaac  Bronson,  Theodore  B. 
Bronson  and  Charlotte  Winthrop. 

The  claim  of  these  eleven  persons,  to  share  in  a  portion 
of  their  ancestor's  estate  which  is  now  readv  for  distribu- 
tion,  is  one  of  the  questions  at  issue  in  this  proceeding, 
wherein  the  account  of  the  surviving  trustees  of  a  trust 
created  by  the  testator's  will  is  to  be  judicially  settled  and 
determined. 

The  original  wiU  was  executed  in  1829,  and,  so  far  as 
it  needs  to  be  here  considered,  has  the  following  provis- 
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ions:  All  the  testator's  estate,  with  certain  exceptions, 
is  given  upon  certain  specified  trusts  to  trustees,  with  the 
direction  that  the  same  be  divided,  from  time  to  time, 
as  soon  and  to  as  large  an  amount  as  its  condition  may 
admit,  among  all  his  surviving  children  equally,  and  the 
issue  of  such  as  may  be  dead,  *'^who  are  to  take  what  the 
parent  of  such  issue  would  be  entitled  to  if  living.  ^^ 

The  will  then  says:  "  The  portion  which  shall  be 
divided  or  allotted  to  each  of  my  daughters  shall  be  desig- 
nated in  a  deed  delivered  to  such  daughter  declaring  the 
trust,  but  shall  remain  in  the  possession  of  the  trustees 
under  this  will,  and  be  and  continue  her  estate  at  law 
during  her  natural  life,  and  the  interest,  rents,  issues 
and  profits  only  thereof  shall  he  paid  to  her  as  they  ac- 
crue during  her  natural  life,  and  shall  not  be  at  the  con- 
trol of  her  husband  or  subject  to  his  debts,  but  be  to  her 
sole  and  separate  use;  and  on  her  decease,  her  portion 
shall  be  conveyed  and  delivered  to  her  issue,  to  be  and 
belong  to  such  issue  forever." 

"  If  any  of  my  daughters  die  without  issue,  her  portion 
shall  thereupon  belong  to  my  other  children  and  their 
issue,  subject  to  the  restrictions  and  regulations  afore* 
said.^^ 

The  testator  declares,  in  the  introductory  clause  to  his 
first  codicil  (executed  in  1838,  the  year  of  his  death),  that 
he  supplements  his  will  thereby,  for  this  reason,  among 
others,  "that  the  same  may  be  more  conformable  to  ex- 
isting laws."  The  meaning  of  this  expression  will  be 
hereafter  considered. 

By  this  codicil,  he  provides  that  the  interest,  rents, 
issues  and  profits  of  that  portion  of  the  estate  which  shall 
be  allotted  to  any  one  of  his  daughters  '^  shall,  by  said 
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trustees,  be  applied  to  the  sole  and  separate  use  of  each 
daughter,  respectively,  for  whom  the  same  is  holden  in 
trust,  and  shall  be  exempt  from  the  control  and  debts  of 
her  husband,  and  on  receiving  a  receipt  or  discharge  of 
any  cestui  que  trusty  executed  under  her  hand  to  them, 
acknowledging  a  sum  applied  to  her  use,  said  trustee  shall 
be  absolved  from  any  further  obligations,  in  any  way  or 
manner,  to  pay  the  same  sum.  If  any  of  my  daughters 
die  without  issue,  her  portion  shall  thereupon  belong  to 
my  surviving  children  in  equal  parts,  and  to  the  issue  of 
such  as  are  dead,  tvho  are  to  take  what  the  parent  of  su^h 
issue  would  be  entitled  to  if  living. ^^ 

A  second  codicil  was  executed  in  1838,  but  its  provis- 
ions are  unimportant,  so  far  as  concerns  the  questions  to 
be  here  determined. 

Miss  Mary  Bronson,  the  last  surviving  child  of  the  tes- 
tator, has  recently  died  intestate,  and  without  issue. 
That  portion  of  her  father's  estate  hitherto  held  in  trust 
for  her  is  now  to  be  distributed,  as  well  as  the  interest 
and  income  of  such  portion,  which,  at  the  time  of  her 
decease,  had  accumulated,  in  the  hands  of  her  trustees, 
to  the  amount  of  more  than  $275,000— about  $75,000 
more  than  the  corpus  itself. 

Two  questions  are  thus  pi-esented  for  determination. 

First.  Are  the  great  grandchildren  of  Isaac  Bronson, 
children  of  such  St  his  grandchildren  as  died  during  the 
life  of  Mary  Bronson  entitled  to  share  in  the  corpus  of 
this  trust  estate? 

Second.  Is  the  accumulated  income,  which  has  never 
been  actually  applied  to  the  use  of  the  cestui  que  trusty 
and  is  still  held  by  the  trustees,  to  be  deemed  subject,  as 
part  of  the  trust  estate,  to  be  distributed  under  the  pro- 
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visions  of  the  will  of  Isaac  Bronson,  or  did  it  belong  abso- 
lutely to  his  daughter  Mary  at  the  time  of  her  decease, 
and  should  it  now  be  paid  over  to  the  administrator  of 
her  estate? 


FIRST. 

The  decision  of  the  first  question  depends  upon  the 
construction  to  be  put  upon  the  word  "issue,"  as  that 
word  is  employed  in  certain  clauses  of  the  will  and  first 
codicil.  This  term  has  been  a  never  failing  source  of 
perplexity  to  courts  and  counsel. 

The  tendency  of  judicial  decisions  in  the  last  and  in  the 
early  years  of  the  present  century  was  to  hold  that, 
wherever  the  troublesome  word  appeared  in  a  will,  unless 
there  were  manifest  indications  that  it  was  meant  to 
have  a  narrower  import,  it  was  broad  enough  to  include 
all  descendants,  to  the  remotest  generation  (See  Wythe 
V.  Tliurlston,  Amb.,  66^  [1748];  Gale  v.  Bennet,  Avib.y 
681  [1768J;  Haydon  v.  Wilshere,  S  Term  Rep,,  372  [1789]; 
Hockley  v.  Mawbey,  /  Fes.,  H3  [1790];  Davenport  v. 
Hanbury,  3  Ves.y  267  [1796];  Freeman  v.  Parsley,  3  Fes., 
421  [1797]). 

This  view  seems  to  have  been  somewhat  modified  by 
the  decision  of  Sibley  v.  Perry  (7  Ves,,  622  [1802]),  a 
case  in  which  Lord  Eldon  held  that  tfce  meaning  of  the 
word  '*  issue,"  as  used  in  a  clause  of  a  will  there  under 
consideration,  was  cut  down  by  other  parts  of  the  instru- 
ment, so  as  to  take  in  "  children,"  only.  Soon  after  this 
decision,  however,  the  doctrine  was  reasserted  in  Leigh 
V.  Norbury  {13  Ves.y  SIfi  [1807]),  that,  unless  limited  by 
somo  indications  of  a  contrary  intention,  the  word  '^is- 
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sue,"  when  used  by  a  testator,  was  as  comprehensive  as 
the  word  '*  descendants." 

A  new  phase  of  the  question  presented  itself  in  Pinien 
V.  Osborne  {11  Sim.,  13S  [1840]).  A  testator  provided 
that  a  certain  bequest  should  go  to  A.,  B.  and  C,  or  such 
of  them,  to  use  his  own  language,  *'as  are  now  living, 
and  the  lawful  issue  now  living  of  such  of  them  as  are 
dead  having  lawful  issue,  in  equal  shares,  .  .  so,  nev- 
ertheless,  that  the  issue  of  any  such  .  .  persons  "  (that 
is  of  A.,  B.  and  C),  "respectively,  as  are  dead  shall,  as 
between  themselves,  take  per  stirpes  and  not  per  capita, 
it  being  my  intention  that  such  issue,  respectively,  shall 
have  only  the  share  or  shares  to  which  his,  her  or  their 
respective  parent  or  parents  would  have  been  entitled  if 
living. "  It  was  held  that  the  word  ' '  issue, "  as  here  used, 
meant  **  children  "  only;  the  court  saying:  '*  I  am  of  the 
opiniou  that,  if  there  be  nothing  more  in  a  will  or  other 
written  instrument,  whereby  to  construe  the  term  'is- 
sue,' than  a  direction  that  the  *  issue'  are  to  take  the 
shares  of  their  *  parent,'  that  is  enough  to  confine  the 
general  meaning  of  the  word  *  issue '  to  the  particular 
meaning  of  children  of  that  parent  .  .  .  Therefore  I 
have  always  considered  it  as  settled  that,  in  a  will  or  in 
8  d<?e(l,  if  it  is  a  question  whether  the  word  '  issue '  shall 
be  taken  generally  or  in  a  restricted  sense,  a  direction 
that  the  *  issue'  shall  take  only  the  shares  which  Iheir 
*  parents '  would  have  taken  if  living  must  be  taken  to 
show  that  the  word  *  issue  *  was  used  in  its  restricted 
sense." 

In  1 846,  followed  Farrant  v.  Nichols  (.9  Beat;. ,  3:27). 
The  expression,  in  a  will,  **the  issue  of  my  daughter, 
whether  sons  or  daughters,"  was,  for  manifest  reasons. 
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held  to  be  restricted  tx)  children  of  the  testator's  daugh- 
ter. 

In  1849,  was  decided  the  case  of  Edwards  v.  Edwards 
{12  Beav.,  97).  The  expression  "issue,"  the  court  there 
says,  may  mean  all  the  descendants  in  every  degree,  or 
may  be  used  in  a  more  limited  sense.  When  used  am- 
biguously or  equivocally,  its  meaning  must  be  collected 
either  from  the  immediate  context,  or  by  reference  to 
the  mode  in  which  it  is  elsewhere  used  in  the  instrument. 
Upon  the  facts  of  that  particular  case,  it  was  decided 
that,  although  the  testator  had  first  used  the  disputed 
word  equivocally,  subsequent  provisions  of  his  will 
showed  that  he  intended  to  give  it  its  restricted  meaning 
of  "children." 

So,  too,  in  Pope  v.  Pope  {IJ^,  Beav.,  691  [1861]),  a  testa- 
tor, after  using  the  word  **  issue,"  provided  that,  if  such 
"issue"  should  die  leaving  "issue,"  the  "issue"  of  such 
"  issue  "  should  stand  in  the  place  of  his  or  her  "  parent," 
etc.  The  court,  while  reiterating  the  doctrine  that  the 
word  "issue"  should,  prima /ocie,  be  deemed  the  equi- 
valent of  the  word  "descendants,"  held  that  a  provision 
for  the  issue  of  issue  showed,  of  itself,  that  the  term 
"  issue,"  as  first  used,  was  not  intended  to  have  it«  com- 
prehensive meaning. 

Bradshaw  v.  Melling  {19  Beav.,  J^IT)  was  decided  in 
1853.  A  testator  devised  and  bequeathed  a  certain  part 
of  his  estate  to  eight  persons  (naming  them),  during  their 
lives,  and  further  provided  as  follows:  "In  case  any  of 
them,  the  said  eight  legatees,  shall  depart  this  life  with- 
out leaving  lawful  issue,  I  order  and  direct  that  the  share 
or  shares  of  him  or  her,  so  dying,  shall  go  among  the 
survivor  or  survivors  of  them    .    .     .    and  in  case  any 
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of  them,  the  said  legatees,  shall  depart  this  life  leaving 
lawful  issue,  I  direct  that  the  share  ...  of  the  rents 
and  profits  of  him,  her  or  them,  so  dying,  shall  go  and  be 
paid  unto  and  equally  among  such  issue,  if  more  than 
one,  and  if  only  one,  then  to  such  one  child  alone  during 
the  hfetime  of  the  survivor  of  them,  the  said  eight  lega- 
tees, and  from  and  afl/er  the  decease  of  the  survivor 

.  .  .  I  give  and  devise  all  my  estate  .  .  .  unto 
the  lawful  issue  then  Kving  of  the  said  legatees,  their 
heirs  and  assigns  forever  ...  it  not  being  my  inten- 
tion that  the  issue  of  my  said  legatees  shall  take  in  equal 
shares  all  together,  but  only  in  equal  proportions  as  re- 
spects their  deceased  parents  or  parent. "  Without  dis- 
cussion, and  upon  the  authority  of  Sibley  v.  Perry,  and 
Pruen  v.  Osborne  {supra),  the  court  held  that  the  word 
''issue"  was  restricted  to  the  "children"  of  the  eight 
original  legatees. 

The  case  of  Ross  v.  Ross  {£0  Beav.,  61^5)  was  deter- 
mined in  1855.  It  required  the  interpretation  of  the  fol- 
lowing provision  in  a  will:  **For  the  benefit  of  all  and 
every  the  child  and  children  of  Christian  Ross  who  shall 
be  livijig  at  the  time  of  her  decease,  and  of  the  issue,  if 
any  then  living,  of  such  of  her  children  as  may  have  died 
in  her  lifetime,  each*  of  her  said  surviving  children  to 
take  an  equal  share,  and  the  issue,  if  move  than  one,  of 
such  of  her  children  as  may  have  died  in  her  lifetime  to 
take  equally  amongst  them  the  part  or  share  which  their 
parent  would  have  been  entitled  to,  if  he  or  she  had  sur- 
vived the  said  Christian  Ross,  and,  if  but  one,  then  to  take 
a  child's  shared 

The  Master  of  the  Rolls,  while  maintaining  the  old  doc- 
trine that  the  word  *  *  issue  "  presumptively  included  aU 

Vol.  I.— 15 
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"descendants"  (so  that  the  burden  of  proof  lay  upon  him 
who  contended  for  a  restrictive  interpretation),  reasserted 
also  the  principle  that,  whenever  the  word  ** issue"  was 
used  in  immediate  association  with  the  word  *'  parent "  its 
meaning  was  limited  to  the  children  of  such  parent;  but 
he  declared,  upon  consideration  of  all  the  provisions  of 
the  will  then  under  review,  that  the  word  issue  was  not 
there  limited  to  the  children  of  the  first  taker,  because,  in 
that  particular  case,  the  word  ** parent"  could  properly 
be  held  to  refer  not  only  to  the  children  but  to  a  grand- 
child of  Christian  Ross.  ''This,"  the  court  said,  ''is  the 
only  way  in  which  the  various  parts  of  the  will  can  be 
made  quite  consistent." 

The  embarrassment  thus  suggested  as  attending,  in  the 
case  of  Ross  v.  Ross,  any  other  constraction  of  the  word 
"issue"  than  that  which  the  court  actually  adopts, 
arose  from  the  fact  that  there  was  *there  a  gift  over,  in 
terms  which  were  not  calculated  to  restrict  the  meaning 
of  the  disputed  word.  This  made  it  appropriate  to  give 
it  a  similar  construction  in  other  portions  of  the  will, 
where  it  was  used  somewhat  ambiguously. 

On  the  other  hand,  if  in  those  portions,  and  in  connec- 
tion with  the  original  gift,  it  had  been  construed  as  mean- 
ing "children,"  the  same  restrictive  interpretation  would 
have  seemed  necessary  in  respect  to  the  gift  over.  The 
taking  effect  of  the  latter  gift  would,  in  that  case,  have 
excluded  certain  remote  descendants  for  the  benefit  of 
strangers-— a  construction  which  the  court  sought  to  avoid. 

There  was  another  ground,  upon  which  the  Master  of 
the  Rolls  distinguished  this  case  of  Ross  v.  Ross  from  that 
of  Pruen  v.  Osborne,  and  justified  himself  in  giving  to 
the  word  "issue"  its  broader  meaning.    That  was  the 
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testator's  use  of  the  expression  (see  antCj  in  the  quotation 
from  the  will),  **and  if  but  one,  then  to  take  a  child's 
share." 

By  a  process  of  reasoning  which  it  is  somewhat  puz- 
zling to  understand,  these  words  were  discovered  to  have 
an  important  effect  on  the  rest  of  the  sentence  and  to  en- 
large the  meaning  of  the  word  *'  parent"  beyond  its  ordi- 
nary Umitations  {^OBeav.,  64S,  at  p.  65.3). 

Maynard  v.  Wright  {26  Beav.,  286)  was  decided  in  1858. 
It  reiterated  that  the  word  *  *  issue, "  unless  somehow  re- 
stricted, should  be  regarded  as  a  nomen  generalissimum^ 
including  the  latest  descendants,  but  it  reasserted,  also, 
that,  where  the  term  "  issue  "  was  used  correlati vely  with 
the  term  '*  parent,"  it  referred  to  the  children  of  such  pa- 
rent, and  not  to  remoter  descendants. 

In  the  reports  for  the  same  year  (1858)  appears  the  case 
of  Smith  V.  Horsfall  {25  Beav.,  628\  A  bequest  was 
there  given  to  such  of  five  specified  cousins  of  the  testa- 
tor as  should  be  living  at  the  time  of  his  death,  and  to 
the  issue  of  such  of  them  as  should  be  then  dead  leaving 
lawful  issue,  share  and  share  alike,  such  issue  respec- 
tively taking  a  parent's  share  only.  One  of  the  five 
cousins  died  in  the  testator's  lifetime,  leaving  three  chil- 
dren and  three  grandchildren  (children  of  deceased  chil- 
dren), all  of  whom  survived  the  testator  himself.  Upon 
this  state  of  facts,  the  Master  of  the  Rolls  made  only  this 
brief  comment :  *  *  The  word  *  parent '  applies  to  the  five  per- 
sons named  (the  cousins),  and  the  *  issue '  of  those  persons 
who  were  to  take  a  parent's  share  means  the  *  children.' 
That  is  the  only  way  in  which  I  can  construe  this  will." 

Then  follows  a  reference  to  Ross  v.  Ross  {sujjrd),  point- 
ing out  the  distinction  between  that  case  and  the  one  then 
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at  bar.  ' '  In  Ross  v.  Ross, "  says  the  court,  * '  there  was  a 
gift  to  A.  for  life,  and  afterwards  to  her  children  living  at 
her  decease,  and  the  issue  of  such  of  her  children  as  might 
have  died  in  her  lifetime,  the  issue  of  such  deceased 
children  to  take  equally  the  part  which  the  parent  would 
have  been  entitled  to,  and  if  hid  one,  then  io  take  achzIcTs 
share.  One  child  died  in  the  life  of  A.,  leaving  no  child, 
but  a  grandchild,  and  thequestion  was  whether  that  great 
grandchild  of  A.  could  take  a  share  as  'issue.'  I  was 
of  opinion  that  *  issue '  was  confined  to  the  children  of  the 
'  parent, "  but  that  the  parent  herself  might  be  a  grandchild 
of  A.  Here  (i,  e.,  in  Smith  v.  Horsfall)  it  is  given  direct  to 
the  five  cousins  who  should  be  living  at  the  decease  of  the 
testator,  and  to  the  issue  of  suchof  them  as  should  then  be 
dead,  and  the  issue  to  take  a  parent's  share  only.  '  Issue  * 
here  means  '  children ' — and  that  is  its  signification  in  all 
such  cases,  where  a  direct  reference  is  made  to  the  parent 
of  the  issue.  I  entertain  no  doubt  on  the  point,  and  I  should 
be  unsettling  the  law  if  I  were  to  hold  the  contrary.'^ 

M'Gregor  v.  M'Gregor  (i  DeG.,  F.  &  J.,  66  [1859]),  af- 
fords another  instance  of  a  restricted  use  of  the  word 
*' issue."  So  does  Rhodes  v.  Rhodes  {27  Beav.^  4.16 
[1859]).  And  so  does  Stevenson  v.  Abingdon  (31  Beav., 
305  [1862]).  And  so  does  Lanphier  v.  Buck  {11  Jur,,  N. 
S.,  837  [1865]).  Ross  v.  Ross  {supra)  was  approved  in  the 
recent  case  of  Ralph  v.  Carrick  {11  L,  J2.,  Ch-y  Div.,  873 
[1879]).  Certain  comments  were  there  made  by  the 
learned  judges  composing  the  court,  as  to  what  was  the 
precise  matter  determined  in  Sibley  v.  Perry  {9iipra\  and 
as  to  supposed  erroneous  constructions  which  had  been 
put  upon  Lord  Eldon's  decision  in  that  case. 

*'It  is  much  to  be  regretted,"  said  James,  L.  J.,  "that 
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Sibley  v.  Perry  was  ever  made  a  leading  case;  because, 
according  to  the  report  of  what  Lord  Eldon  himself  said, 
it  is  perfectly  clear  that  he  never  intended  to  lay  down 
any  general  rule  or  canon  of  construction,  but  was  deal- 
ing only  with  the  peculiar  language  of  the  will  in  that 
particular  case. " 

There  are  criticisms  of  a  similar  character  by  other 
members  of  the  court.  I  do  not,  however,  regard  the 
decision  in  Ralph  v.  Carrick  as  overturning  or  even  seri- 
ously modifying  the  rules  of  interpretation  which  had 
obtained  in  England  during  the  previous  half  century. 
The  case  was  one  in  which  the  testator  had  directed  that, 
in  the  event  of  his  death  without  lawful  issue  (which 
event  happened),  and  after  the  death  of  his  wife,  certain 
residue  of  his  estate  should  be  divided  into  twelve  equiil 
portions.  He  further  provided  that  three  of  such  por- 
tions should  be  given  equally  to  the  children  of  his  aunt, 
Mrs.  Monteath,  the  descendants  of  those  who  might  have 
died  being  entitled  to  the  benefit  which  their  deceased 
parent  would  have  received  had  he  or  she  been  then  alive, 
.  .  .  and,  should  there  be  no  such  children  or  lawful 
descendants,  then  to  the  general  residuary  estate. 

A  great  grandson  of  Mrs.  Monteath,  whose  parent  and 
grandparent  had  both  died  before  the  death  of  the  testator, 
claimed  under  this  provision  of  the  will.  It  will  be  seen  that 
the  word  ''issue"  was  not  formally  before  the  court  for 
construction.  The  word  to  be  interpreted  was  the  word 
"descendants,"  and  to  this  word,  although  used  in  im- 
mediate correlation  with  the  word  *  *  parents, "  was  allowed 
its  broadest  meaning.  The  court  intimated,  it  is  true, 
that,  if  the  word  "  issue  "  had  appeared  in  the  place  of 
the  word  ''descendants,"  it  would  have  made  no  differ- 
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once.  But  this  liberal  view,  as  the  court  explained,  was 
chiefly  because  of  a  gift  over,  which  very  clearly  was 
to  take  effect  only  on  failure  of  ail  the  descendants^  and 
was  but  a  recognition,  therefore,  of  the  well  known  rule 
of  construction  that,  when  there  are  ambiguous  words  in 
the  original  gift,  a  gift  over  should  not  be  interpreted  in 
a  restrictive  sense  which  it  would  not  otherwise  bear;  but, 
on  the  contrary,  the  ambiguous  words  in  the  previous  gift 
should  be  so  construed  as  to  agree  with  the  unambiguous 
words  in  the  gift  over. 

I  have  dwelt  at  length  upon  these  English  decisions, 
because,  so  far  as  I  have  discovered,  the  precise  question 
presented  in  the  case  at  bar  has  been  little  discussed  in 
the  courts  of  this  country. 

Palmer  v.  Horn  {8J1.  N.  F.,  516)  has  been  cited  upon 
both  sides  of  the  present  controversy,  but  between  that 
case  and  this  thei-e  are  great  dissimilarities.  The  words 
there  interpreted  were  the  following:  '*To  divide  the  sum 
of  $20,000  into  as  many  shares  as  there  shall  be  lawful 
issue  of  my  deceased  nephew  Matthew  living  at  my 
death,  and  to  apply  the  interest,  etc.,  to  the  use  of  the 
said  children  respectively,  and  as  they  respectively  depait 
this  life  to  pay  over  the  principal  to  their  lawful  issue, 
share  and  share  alike." 

Here  the  meaning  of  the  word  **issue"  was  held  to  be 
cut  down  by  the  use  of  the  word  ''children,"  so  as  to  ex- 
chide  the  representation  of  one  of  Matthew's  daughtens, 
who  had  died  before  the  testator,  but  had  left  children 
who  survived  her. 

In  support  of  the  claim  that  the  great  grandchildren  of 
Isaac  Bronson  are  entitled  to  share  in  the  distribution 
upon  the  present  accounting,  I  have  been  referred  to  sev- 
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eral  other  decisions  of  the  courts  of  New  York.  Among 
these,  are  Baxstow  v.  Goodwin  {2  Bradf,^  4^^);  and  Ham- 
lin V.  Osgood  (i  Red/.,  4^9).  In  both  these  cases,  the 
word  *  'descendants"  was  the  one  in  dispute,  and  not  the 
word  '*issue."  As  to  Wylie  v.  Lock  wood  {86  N.  F.,  291), 
I  am  unable  to  see  its  apphcation  to  the  present  conten- 
tion. 

The  restricted  meaning  of  the  word  * 'issue,"  appearing 
under  circumstances  somewhat  similar  to  those  which 
are  here  the  subject  of  consideration,  is  upheld  in  King 
V.  Savage  {121  Mass.,  303) ;  Edwards  v.  Bibb  {43  Ala., 
660):  Moore  v.  Moore  {12  B.  Mon,,  65o)\  McPherson  v. 
Snowden  {19  Md.,  197);  2  Rodf.  on  Wills,  :^.7. 

In  view  of  this  long  line  of  authorities,  I  hold  that, 
under  Isaac  Bronson's  will,  the  trust  estate  of  his  de- 
ceased daughter  Mary,  all  her  brothers  and  sisters  being 
dead,  must  be  divided,  pei^  stirpes,  among  the  children 
of  such  brothers  and  sisters,  to  the  exclusion  of  the 
grandchildren,  whether  they  are  children  of  living  or 
deceased  parents. 

The  fact  that  this  interpretation  will  exclude  certain  of 
the  testator^s  descendants,  who,  in  the  event  that  he  had 
died  intestate,  would  have  been  entitled  to  take  as  his 
next  of  kin,  will  not  justify  any  construction  at  vari- 
ance with  the  plain  import  of  his  language.  It  is  true, 
as  has  been  urged,  that  even  so  narrow  a  term  as  "chil- 
dren" has,  in  some  cases,  been  held  to  include  remote 
issue  (Prowitt  v.  Rodman,  37  K  F.,  ^;  Earl  of  Tyrone 
V.  Marquis  of  Waterford,  1  DeGex,  F.  &  J,,  613;  Low 
V.  Harmony,  72  N.  F.,  IfiS ;  Scott  v.  Guernsey,  ^  N,  F., 
106),  But  all  these  cases  have  turned  upon  points  which 
aro  not  involved  in  the  case  at  bar.    Even  in  its  solici- 
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tude  to  protect  the  claim  of  lineal  descendants  a  court 
cannot,  on  mere  conjecture  that  the  testator  did  not  un- 
derstand the  language  which  he  has  used,  i  eject  such 
language,  or  give  it  a  meaning  other  than  the  ordinary 
and  primary  one.  The  intention  must  be  sought  for  in 
the  language,  and  when  that  has  received  judicial  con- 
struction it  must  be  interpreted  in  the  light  of  such  con- 
struction (1  Redf.  on  Wills,  439;  Palmer  v.  Horn,  84, 
N.  Y.,  616;  Earl  of  Orford  v.  Churchill,  3  Ves.  and  B., 
69;  Keteltas  v.  Keteltas,  72  N.  Y.,  312), 

It  may  or  may  not  have  been  the  wish  of  Isaac  Bron- 
son  that,  in  the  contingency  which  has  now  arisen,  his 
great  grandchildren  should  receive  a  share  of  his  bounty. 
It  is  ijrofitless  to  indulge  in  conjectures  upon  the  subject, 
save  so  far  as  they  properly  arise  from  scrutiny  of  the 
will  and  the  codicils.  It  is  in  those  instruments  that  the 
testator  has  disclosed  his  whole  purpose  so  far  as  this 
court  can  know  of  it.  *'The  use  of  the  expression  that 
the  intent  of  the  testator  is  to  be  the  guide,  unaccom- 
panied by  the  constant  explanation  that  it  is  to  be  sought 
in  his  words,  and  a  rigorous  attention  to  them,  is  apt  to 
lead  the  mind  insensibly  to  speculate  upon  what  the  testa- 
tor may  b3  supposed  to  have  intended  to  do,  instead  of 
strictly  attending  to  the  true  question,  which  is — what 
that  tvhich  is  written  means.^^  Lord  Wensleydale,  in 
Abbott  V.  Middleton  (7  H.  L.  C,  68). 

It  was  claimed  by  one  or  more  of  the  counsel,  upon 
the  argument  of  this  question,  that  the  estate,  given  by 
the  testator  to  the  brothers  and  sisters  of  his  daughter 
Mary,  upon  her  dying  without  issue,  was  a  vested  re- 
mainder; and  that  that  circumstance  was  sufficient  to 
take  the  case  out  of  the  established  rule.    The  latter 
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part  of  the  contention  seems  to  me  to  be  ill  founded, 
even  if  the  former  be  correct;  for  admitting  that  the  tes- 
tator's children,  other  than  Mary,  took  a  vested  interest 
in  remainder  in  the  trust  set  apart  for  her  use,  such 
interest  was  certainly  divested  by  their  dying  in  Mary's 
lifetime.  I  think,  too,  that  the  first  proposition  is  equally 
unsound. 

.     SECOND. 

There  remains  to  be  considered  the  question  touching 
the  ownership  of  the  accumulations  to  the  trust  fund. 
If  these  accumulations  were  the  absolute  property  of 
Mary  Bronson  at  her  death,  they  are  now  a  part  of  her 
^tate,  and  must  of  course  go  to  her  legal  representa- 
tives ;  if  otherwise,  they  must  be  distributed  among  the 
same  pereons  entitled  to  take  the  corpus  of  the  trust. 

The  will,  as  distinguished  from  the  codicils,  directed 
that  the  rents,  income,  etc.,  of  each  daughter's  portion 
should  be  paid  to  her  as  they  accrued  during  her  natural 
life.  The  first  codicil,  executed  after  the  passage  of  the 
Revised  Statutes,  provided  that  such  rents,  income,  etc., 
should  be  applied  to  the  sole  and  separate  use  of  such 
daughters  respectively.  The  introductory  words  which 
have  been  already  quoted  from  this'  codicil  indicate  a 
doubt  in  the  mind  of  the  testator  whether  the  trust 
"to  pay  over,"  created  by  the  will,  would  be  valid  under 
the  restrictions  of  the  statutes  as  revised. 

It  seems  clear  to  me  that  his  change  of  language  in- 
volved no  change  of  purpose,  but  sprang,  on  the  contrary, 
from  his  determination  to  bring  the  spirit  of  his  original 
bequest  into  closer  correspondence  with  the  language  of 
the  new  law.    His  anxiety  was  not  an  idle  one.    For 
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though,  eleven  years  after  Mr.  Bronson's  death,  Leggett 
V.  Perkins  (^  N.  F.,  ^97)  established  that,  even  if  the 
codicil  had  never  been  made,  the  trust  created  by  the 
will  itself  would  have  been  valid  under  the  Revised 
Statutes,  that  decision  was  reached  by  a  divided  court, 
and  settled  what  is  generally  conceded  to  have  been  a 
doubtful  controversy.  That  controversy,  however,  has 
never  been  revived,  and  the  decision  which  crowned  it 
has  never  been  reversed  or  modified  (Moore  v.  Hegeman, 
72  N.  F.,  376).  And  it  has  estabUshed,  among  other 
things,  that  a  trust  which  gives  to  the  trustee  no  discre- 
tion in  respect  to  the  amount  he  shall  pay  to  or  apply  to 
the  use  of  his  cestui  que  trust  is  valid  within  the  statute. 
If,  then,  the  direction,  in  this  testator's  codicil,  that  his 
trustees  shall  '* apply"  the  interest,  rents,  issues  and 
profits  of  each  daughter's  trust  estate  '*to  the  use  of" 
such  daughter,  coupled  with  the  further  direction  that 
her  mere  acknowledgement  (in  the  form  of  a  written  re- 
ceipt or  discharge)  of  any  sura  i)aid  to  her  shall,  to  that 
extent,  absolve  the  trustees  from  all  obligation  respect- 
ing such  sum,  is  to  be  regarded  as  substantially  a  repub- 
lication of  the  original  provision  in  the  testator's  will,  it 
seems  to  me  that  the  trustees  had  no  discretion  to  with- 
hold from  any  of  such  daughters  any  portion  of  the 
interest,  income,  etc.,  derived  from  the  principal  of  her 
trust  fund,  and  that  such  daughter  could  at  any  time 
have  enforced  a  demand  for  the  whole  amount  not 
already  paid  over.  This  view  is  not  at  variance  with  the 
decision  in  Donovan  v.  Van  de  Mark  {78  N.  F,  2If^\ 
Ireland  v.  Ireland  {81^  N,  F,  321),  or  Willets  v,  Titus  {U 
Hurij  65^).  In  each  of  those  cases,  there  were  words  in 
the  will  distinctly  importing  discretion  in  the  trustees. 
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The  case  of  Moore  v.  Hegeman  (72  N.  F.,  376)  lends 
efiBcient  support  to  the  theory  that  the  direction  in  the 
will  to  * '  pay  "  was  not  modified  hy  the  direction  in  the 
codicil  to  *  *  apply. "  In  that  case,  a  testator  provided  that 
income  in  trust  for  certain  children  should  be  annually 
* '  applied  "  to  their  education  and  support,  while  they  re- 
mained under  age  (the  amount,  within  a  specified  max- 
imum  limit,  to  be  determined  by  the  discretion  of  the 
trustees),  and  that,  after  their  respectively  coming  of  age, 
they  should  be  *'paid"  the  whole  of  such  income. 

It  was  contended  that  this  trust  was  illegal;  that  a  pro- 
vision to  *^pay  "  had  been  held  valid  (by  Leggett  v.  Per- 
kins, supra)  only  when  used  as  an  equivalent  to  "apply," 
and  that,  as  both  words  were  employed  in  the  will  under 
consideration,  and  employed  in  some  sense  antagonist- 
ically, the  trust  could  not  be  upheld. 

But  Miller,  J.,  pronouncing  the  opinion  of  the  court, 
says:  "  I  am  unable  to  discover  that  there  is  any  want  of 
harmony  in  the  words  referred  to.  They  are  substantially 
equivalent  to  each  other,  and  whether  the  sums  men- 
tioned are  '  applied '  or  *  paid  over '  for  the  benefit  of  the 
children,  can  make  but  Uttle  difference,  as  the  object  is 
the  same — the  benefit  of  the  children.  They  are  to  re- 
ceive the  avails,  and  reap  all  advantages  from  the  in- 
come, under  all  circumstances.  One  phrase  refers  to  the 
minority  of  the  children,  and  the  other  applies  when  they 
have  arrived  at  full  age,  but  there  is  no  real  legal  distinc- 
tion between  the  two." 

It  is  insisted,  however,  that,  even  if  the  trustees  of 
Mary  Bronson  were  clothed  with  no  discretion  as  ta  the 
amount  they  should  apply  to  her  use,  and  would  have 
been  obliged  to  pay  over  the  entire  income  if  requested, 
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nevertheless  the  fact  that,  at  the  time  of  her  death,  there 
remained  in  the  hands  of  the  trustees  large  sums  of 
money  which  they  had  not  in  fact  paid  over  to  her,  or  in 
any  fashion  applied  to  her  use,  is  an  important  element 
in  the  problem;  and  that  what  she  neither  received  nor 
demanded  must  merge  in  the  principal  of  the  trust.  It 
does  not  seem  so  to  me.  JVJiy  could  she  have  demanded 
and  enforced  her  demand  if  it  had  met  with  refusal,  ex 
cept  that  she  otvned  and  was  therefore  entitled  to  receive 
what  she  demanded?  And,  if  she  owned,  it  did  not  mat- 
ter whether  she  made  few  or  frequent  calls  upon  her 
trustees  for  much  or  little.  That  which  she  left  in  their 
hands  no  less  belonged  to  her  than  that  which  she  drew 
out.    It  vested  in  her  as  fast  as  it  accrued. 

Such  was  the  view  which  Van  Brunt,  J.,  took  of  the 
question  here  presented,  as  appears  by  his  opinion  in 
Bronson  v.  Bronson  (JiB  How.  Pr.,  ^88),  Miss  Mary 
Bronson  was  plaintiff  in  that  action,  and  the  trustees 
under  her  father's  will,  together  with  all  parties  then  in- 
terested in  this  estate,  were  defendants.  The  question 
for  determination  was  the  ownership  of  such  income  as 
had  at  that  time  accumulated  in  the  hands  of  Miss  Bron- 
son's  trustees.  I  quote  from  the  opinion  of  Mr.  Justice 
Van  Brunt: 

"If,  upon  an  examination  of  the  will  and  codicil,  we 
should  come  to  the  conclusion  that  it  was  the  intention 
of  the  testator  that  the  rents,  issues  and  profits  of  the 
portion  allotted  to  any  one  of  his  daughters  should  belong 
to  her  absolutely,  such  intention  must  control  the 
determination  of  the  question  now  under  consideration. 
I  am  unable  to  see  how  it  is  possible,  after  an  examina- 
tion of  the  provisions  of  the  will  and  codicil,  to  come  to 
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anv  conclusion  other  than  that  such  was  the  testator's 
intention.  In  his  will,  he  provides  that  the  rents,  issues 
and  profits  of  each  daughters  portion  shall  be  paid  to  her 
as  they  accrue,  and,  upon  her  death,  he  disposes  of  noth- 
ing but  the  portion  of  the  daughter,  making  no  allusion 
whatever  to  accumulations;  in  fact,  there  could  be  no  ac- 
cumulations if  the  terms  of  his  will  were  complied  with, 
and  the  income  of  the  daughter's  portion  was  paid  over 
as  it  accrued,  and  as  the  will  directed.  An  examination 
of  the  codicil  in  respect  to  the  daughter's  portion,  will 
show  that  the  trustees,  although  directed  to  apply  to  the 
sole  and  separate  use  of  each  daughter  the  income  of  her 
portion,  were  not  expected  to  attend  personally  to  such 
application,  because  the  receipt  of  each  daughter,  ac- 
knowledging a  sum  applied  to  her  use,  completely  ab- 
solved the  trustees  from  any  further  obligations  in  respect 
to  said  sum.  And  it  will  be  observed  that  the  codicil  is 
equally  silent  with  the  will  as  to  any  accumulations,  al- 
though exceedingly  precise  as  to  what  shall  be  done  with 
the  original  share  or  portion  upon  the  decease  of  any  of 
his  daughters.  I  am  clearly  of  opinion,  from  these  cir- 
cumstances that  the  testator  undoubtedly  intended  that 
the  whole  of  the  income  of  the  portion  of  his  estate  al- 
lotted to  each  daughter  should  belong  absolutely  to  her, 

to  be  disposed  of  as  she  saw  fit The 

conclusions,  therefore,  to  which  I  have  come,  upon  the 
questions  submitted  to  me  for  decision,  are:  .... 
.  .  .  .  That  all  the  income  derived  from  the  plain- 
tiff's portion  of  her  father's  estate,  and  which  has  been 
allowed  to  accumulate  in  the  hands  of  the  trustees,  be- 
longs to  her,  and  that  she  is  entitled  to  claim  the  pay- 
ment of  the  same  to  her  by  the  trustees,  upon  presenta- 
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tion  of  a  proper  receipt  therefor.     Judgment  is  ordered 
accordingly. " 

It  is  now  claimed  that  the  "judgment  accordingly"  is 
not  in  entire  harmony  with  the  views  expressed  in  this 
opinion.  The  ninth  and  tenth  clauses  of  that  judgment 
are  as  follows: 

'*  9.  That  all  the  income  derived  from  the  plaintiffs 
portion  of  her  father's  estate,  and  which  has  been  al- 
lowed to  accumulate  in  the  hands  of  the  trustees, 
whether  invested  or  not,  belongs  to  said  plaintiff  Mary 
Bronson,  and  she  is  entitled  to  claim  the  payment  and 
transfer  of  the  same  to  her  by  the  trustees,  upon  presen- 
tation to  them  of  a  receipt,  as  required  by  the  will  of 
Isaac  Bronson.  That,  until  such  accumulated  fund  is 
paid  and  applied  to  her  use  in  accordance  with  the  pro- 
visions of  said  will,  the  same  remains  in  the  hands  of  the 
said  trustees  as  part  of  the  trust  estate ^  and,  upon  paying 
out  the  same,  the  said  trustees  are  entitled  to  receive 
their  lawful  commissions  thereon. 

"  10.  That  the  said  trustees  forthwith  pay  and  trans- 
fer and  deliver  said  income  and  accumulations,  and  the 
securities  in  which  the  same  is  invested,  to  the  plaintiff, 
or  her  authorized  agent,  upon  such  receipt  being  given.^^ 

Some  of  these  words  are  not  happily  chosen,  if  they 
are  designed  to  embody  the  conclusions  so  aptly  stated  in 
the  opinion  of  the  court.  For  example,  that  portion  of 
clause  9,  which  declares  that,  until  the  "accumulated  fund 
is  paid  and  applied,"  it  "remains  in  the  hands  of  the  said 
trustees  as  part  of  the  trust  estate, "  is  plausibly  sought 
to  be  construed  by  some  of  the  parties  hereto  as  a  deter- 
mination that  such  accumulations  could  only  cease  to  be 
a  part  of  the  testator's  estate,  and  distributable  as  such 
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under  his  will,  by  an  actual  payment  to  Mary  Bronson  or 
an  actual  application  to  her  use.  So,  too,  it  is  claimed 
that  her  title  to  such  accumulations  was  made  conditional 
upon  her  first  presenting  a  receipt  therefor. 

I  do  not  so  interpret  the  judgment.  As  to  that  part  of 
it  which  refers  to  the  production  of  a  receipt,  it  may 
fairly  be  held  to  mean  that,  before  the  cestui  qtie  trust 
could  be  awarded  possession  of  the  accumulations,  she 
should  be  required  to  give  a  receipt  therefor. .  It  by  no 
means  makes  her  title  dependent  upon  the  production  of 
such  a  document.  Moreover,  the  direction  that,  until  the 
accumulated  fund  was  paid  and  applied,  it  should  remain 
as  part  of  the  estate  in  the  hands  of  the  trustees,  is,  as  it 
seems  to  me,  very  far  from  a  determination  that,  for 
failure  to  demand  and  receive,  the  cestui  que  trust  should 
be  deprived  of  her  title.  It  does  not  appear  that  the  con- 
tingency of  her  death  at  a  time  when  accumulations  were 
still  in  the  hands  of  her  trustees  was  in  the  minds  of  the 
parties,  or  was  intended  to  be  provided  for  by  the  court. 
In  my  judgment,  the  clause  simply  means,  as  one  of  the 
counsel  claims,  that  *' trustees  collecting  funds  for  a  life 
tenant  hold  the  funds  as  trustees  until  they  are  paid  over, 
and  so  taken  out  of  their  character  as  trust  funds." 

As  a  result  of  the  consideration  which  I  have  given  to 
this  subject,  I  hold,  therefore,  that  the  accumulation  of 
Mary  Bronson's  trust  estate  ought  to  be  paid  over  to  her 
administrator.  This  would  be  my  view,  even  if  the  mat- 
ter were  not  res  adjudicata.  But  I  think  it  is.  The 
parties  to  this  proceeding,  who  were  not  parties  to  that  in 
which  the  judgment  was  obtained,  were  privies  of  their 
parents,  who  were  themselves  parties  to  the  former  pro- 
ceeding. 
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A  decree  may  be  entered  in  conformity  with  this  de- 
cision. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—May,  1883. 

Fowler  v.  Walter. 

In  the  matter  of  the  application  for  the  appointment  of 
an  administrator  of  the  estate  of  James  R.  Walter, 
deceased^  toith  his  will  annexed. 

A  claimant,  under  a  contract  made  with  executors,  is  not  a  '*  creditor," 
within  the  provisions  of  Code  Civ.  Pro.,  §  2643,  subd.  4,  authorizing 
the  issuance,  to  a  creditor,  of  letters  of  administration,  with  the  will  of 
a  decedent  annexed. 

Decedent's  sole  surviving  executor  having  died  during  the  pendency  of  an 
action  brought,  in  1880,  against  him  and  others,  by  the  assignee  of  a 
lease  for  21  years  executed  in  1859  by  the  executors,  to  determine  the 
riglits  of  the  pjirlics  under  the  lease  and  under  an  agreement  supple- 
mentary thereto,  and  for  other  purposes,  the  plaintiff  petitioned  the 
Surrogate's  court  for  the  appointment  of  the  public  administrator,  as 
administrator  wiih  the  will  of  decedent  annexed,  in  order  to  enable  the 
action  to  be  continued  against  the  appointee.  By  the  answer  to  the 
petition,  it  appeared  that  the  will  had  been  declared  void  by  a  judg- 
ment of  the  Supreme  Court  in  1808,  the  executor  discharged  in  1869, 
and  the  personal  estate  fully  administered  before  the  commencement 
of  such  action. — Ileki,  that  the  petition  must  be  denied,  on  the  gi'ounds 
that 

1.  Petitioner  had  no  standing  in  court,  under  Code  Civ.  Pro.,  §  2643,  being 

neither  *'  a  person  interested  in  the  estate  "  nor  *•  a  creditor  "  of  decedent. 

2.  The  petition  was  defective,  in  not  asking  for  the  appointment  of  the 

petitioner  therein ;  and  the  citation,  in  not  being  addressed  to  the  public 

administrator,  who  had  a  prior  right. 
8.  The  estate  having  been  fully  distributed,  there  was  no  need  of  further 

administration. 
4.  Decedent  having  been  adjudged  to  have  died  intestate,  there  was  no 

will,  to  be  annexed  to  the  administration  asked  for. 
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Petition,  by  Jonathan  0.  Fowler,  for  the  grant  of  let- 
ters of  administration,  with  the  will  of  decedent  annexed, 
to  the  public  administrator  in  the  city  of  New  York;  op- 
posed by  Thomas  H.  Walter,  decedent's  son,  and  others. 
The  facts  appear  sufficiently  in  the  opinion. 

John  A.  Buy av,  for  peiiHoner. 

T.  Q.  RiTCB,  for  Harriet  A.  WaUer. 

Q,  W.  Ellis, /<?r  Thos.  U.  WaUer. 

E.  C.  BoARDMAN,  for  executom  of  Andrea  Boardman, 

The  Surrogate. — This  is  a  contested  application  for 
the  appointment  of  the  public  administrator,  as  adminis- 
trator, with  the  will  annexed,  of  the  goods,  chattels,  etc., 
of  James  R.  Walter's  estate.  The  petitioner  in  this  pro- 
ceeding became,  in  September,  1859,  the  assignee  of  a. 
twenty-one  years'  lease  of  certain  premises  in  New  York 
city.  In  April  of  that  year,  the  lease  had  been  executed 
to  one  Alvin  Higgins  by  Ann  Walter,  as  executrix,  and 
Andrew  Boardman,  as  executor,  of  an  instrument  which 
had  been  theretofore  established  as  this  decedent's  will. 
The  lease  provided  that,  at  its  expiration,  the  buildings 
and  improvements  should  belong  to  the  lessors,  unless, 
meantime,  the  premises  should  be  destroyed  by  fire  and 
should  be  rebuilt  by  the  petitioner.  In  that  event,  it  was 
agreed  that  he  should  be  to  some  extent  reimbursed  out 
of  any  insurance  moneys  which  the  lessors  might  receive, 
the  property  being  insured  at  the  time  in  the  sum  of  $40,- 
000.  The  contingency  just  referred  to  subsequently  arose. 
The  buildings  were  consumed  in  1874,  and  the  lessors  re- 
ceived about  $37,500  insurance.  Thereupon  an  agree- 
VoL.  I.— 16 
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ment  was  executed,  by  the  petitioner  on  the  one  hand, 
and  the  lessors — Ann  Walter,  executrix,  and  Andrew 
Boardman,executor — on  the  other,  which  provided,  among 
other  things,  that,  in  case  the  petitioner  should  erect 
more  valuable  buildings  than  those  which  had  been  de- 
stroyed, a  portion  of  the  necessary  expenses  would  be  de- 
frayed by  the  lessors  at  the  expiration  of  the  lease,  unless, 
meantime,  the  heirs-at  law  of  the  decedent  should  loave 
come  into  possession  of  the  property,  in  which  event  the 
agreement  made  certain  provisions  which  are  foreign  to 
this  inquiry.  The  petitioner  proceeded  to  build.  In  1 880, 
the  lease  having  terminated,  he  commenced,  in  the  Su- 
preme Court,  an  action  against  various  parties,  including 
Andrew  Boardman,  as  sole  surviving  executor  of  dece- 
dent. The  action  is  still  pending.  One  of  its  objects  is 
the  ascertainment  of  the  rights  of  the  various  parties  to 
the  lease  and  the  supplementary  agreement.  Mr.  Board- 
man  has  died  during  the  pendency,  and  this  proceeding 
before  the  Surrogate  is  brought  for  obtaining  the  appoint- 
ment of  some  person  as  his  successor  in  interest,  against 
whom  the  Supreme  Court  action  may  be  continued. 

The  answer  of  Thomas  H.  Walter,  one  of  decedent's 
children  and  heirs-at-law,  discloses,  that,  in  June,  1868, 
a  judgment  was  entered  in  the  Supreme  Court,  whereby 
it  was  determined  that  the  paper,  which  had  been  there- 
tofore admitted  to  probate  as  decedent's  will,  was  not  in 
truth  such,  and  that,  the  decedent  died  intestate.  In  pur- 
suance of  this  judgment,  the  premises  in  question  were 
surrendered  to  the  heirs-at-law,  subject  (in  the  same  man- 
ner as  if  such  heirs-at-law  had  been  originally  the  lessors) 
to  the  then  unexpired  lease. 

It  is  further  alleged  in  the  answer  that  Andrew  Board- 


NEW  YORK  COUNTY,  MAY,  1883.  243 

FOWLER  V.  WALTER. 

man  was  fully  discharged  from  his  trust  in  September, 
1869,and  that, before  the  commencement  of  the  petitioner's 
action  in  the  Supreme  Court,  the  administration  of  de- 
cedent's personal  estate  had  been  concluded. 

In  view  of  the  facts  above  stated,  this  application 
must  be  denied,  upon  several  grounds. 

1st.  The  petitioner  has  no  standing  in  court.  No  person 
is  entitled  under  section  2643  of  the  Code,  unless  he  is 
either  (a)  **  a  creditor  of  the  decedent "  or  (6)  **  a  person 
interested  in  the  estate.^'*  The  petitioner  does  not  come 
within  class  (6);  for  the  definition,  in  section  2514,  of  the 
expression  ** person  interested"  excludes  creditors  ab- 
solutely. Jf or  does  he  belong  to  class  (a)  for,  though  he 
claims  to  be  in  some  sense  a  creditor  of  this  estate,  he  is 
very  clearly  not  **  a  creditor  of  the  decedent." 

2d.  This  petition,  even  if  it  is  deemed  to  be  made  by 
a  competent  person,  is  defective  in  form.  Its  prayer 
should  be  for  the  appointment  of  the  petitioner  himself, 
and  the  citation  should  correspond  with  the  petition,  and 
should  issue  to  all  persons  having  a  prior  right  (see 
Batchelor  v.  Batchelor,  ante,  209;  Code,  §  2644).  Here  the 
public  administrator,  who  has  a  prior  right,  has  not  been 
cited,  and  the  {petitioner  asks  for  the  appointment  of 
such  administrator  and  not  for  his  own  appointment. 

3d.  It  does  not  appear  that  there  are  any  assets  of 
James  R.  Walter's  estate  not  already  administered  upon 
and  distributed,  and  until  this  is  made  apparent,  there  is 
manifestly  no  need  of  further  administration.  Pumpelly 
V.  Tinkham  {23  Barb.,  321),  cited  by  counsel  for  the 
petitioner,  is  not  at  odds  with  this  view.  There  the  ap- 
plication for  appointment  of  an  administrator  with  the 
will  annexed  alleged  that  the  executors  had  died,  leaving 
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nnadministered  certain  property  and  assets  of  their 
testator.  Counsel  for  petitioner  claims  that  the  judg- 
ment setting  aside  the  will  was  collusively  obtained,  and 
that,  if  it  shall  hereafter  be  declared  void,  the  rents 
which  have  been  collected  by  the  heirs-atlaw,  and  even 
certain  claims  which  they  now  make  against  himself, 
will  be  discovered  to  be  assets  of  the  decedent's  est^ite. 
This  possibility  of  assets  is  not  assets,  howevez*,  and, 
while  the  judgment  stands,  can  never  become  such. 

4th.  Another  fatal  objection  to  the  petitioner's  claim 
is  also  suggested  by  the  existence  of  this  judgment. 
The  so  called  will  has  been  set  aside,  and  there  is  no 
greater  propriety  now  in  appointing  an  administrator 
with  the  will  annexed  than  there  would  be  in  making 
such  an  appointment,  if  probate  had  been  refused,  in  the 
first  instance,  to  the  paper  propounded  as  decedent's 
will. 

Petition  denied. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.—May,  1883. 

Matter  of  Gerard. 

In  the  matter  of  the  estate  of  James  W.  Gerard,  cfe- 

ceased. 

An  executor  and  general  legatee  who,  when  his  legacy  becomes  payable,  is 
in  possession  of  funds  of  decedent's  estate  applicable  thereto,  and  suf- 
fers  his  claim  to  remain  uncollected,  cannot  afterwards  haye  interest 
thereon. 
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Where  an  executor  is  denied  compensation  in  the  will,  the  Suirogute  can- 
not allow  him  commissions  on  the  ground  thtt.  by  the  non-action  of  a 
co-executor,  his  labors  have  been  more  onerous  than  testator  anticipated. 

Testator,  in  a  codicil  to  his  will,  provided:  *'  In  a  former  codicil,  1  gave  P., 
as  one  of  my  executors,  five  hundred  dollars  a  year  for  a  certain  num- 
ber of  years.  I  have  made  no  provision  to  pay  my  son  (G.)  and  B.,  the 
other  executors,  any  commissions,  because  they  will  work  for  them- 
selves and  their  children."  B.  having  died  at  an  early  stage  of  the  ad- 
ministration, whereby  the  entire  burden  of  the  executorial  duties  fell 
upon  P.  and  G.,  the  latter,  on  the  accountiug,  nsked  for  the  statutory 
compensation,  notwithstanding  the  inhibition  of  the  will. — 

Hdd,  that  there  was  no  evidence  of  an  intent,  on  the  part  of  the  testator, 
that  the  allowance  to  P.,  or  the  denial  of  compensation  to  G.,  should 
be  dependent  on  the  extent  of  their  services  or  the  magnitude  of  their 
responsibility,  and  that  the  application  must  be  denied. 

This  was  the  settlement  of  the  decree  upon  the  judicial 
settlement  of  the  account  of  James  N.  Piatt  and  James 
W.  Gerard,  as  executoi-s  of  decedent's  will.  Thomas  C.  T. 
Buckley,  named  in  the  will  as  an  executor,  never  qualified, 
and  died  five  months  after  decedent's  death.  James  N. 
Piatt,  asked  to  have  inserted  in  the  decree  an  allowance 
of  interest  upon  an  annual  stipend  given  to  him  in  lieu 
of  commissions,  James  W.  Gerard  asked  for  commis- 
sions, as  executor.  The  other  facts  appear  suflSciently  in 
the  opinion. 

John  M.  Bowsrs,  far  exeeutors. 

H.  Kettbll,  for  F,  H.  Wiggin^  legatee. 

Jahes  Wood,  for  Mrs,  Slack, 
Campbell  H.  Young,  special  gttardian. 

The  Surrogate. — Now  that  the  decree  is  about  to  be 
entered,  whereby  the  account  of  decedent's  executors  and 
trustees  is  to  be  judicially  settled,  two  questions  are  pre- 
sented for  my  determination. 
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First,  To  Mr.  Piatt,  one  of  the  parties  here  accounting, 
the  testator,  by  a  codicil  to  his  will,  gave  a  fixed  annual 
compensation,  in  lieu  of  that  which  the  statute  prescribes, 
for  services  in  the  administration  of  an  estate.  No  part  of 
this  compensation  has  as  yet  been  paid,  though  several 
years  have  elapsed  since  he  first  assumed  the  duties  of 
his  trust.  His  counsel  now  claims  that  he  should  be 
allowed  interest  upon  his  legacy,  at  the  statutory  rate. 

The  language  of  the  codicil,  so  far  as  it  need  be  quoted 
for  present  purposes,  is  as  follows: 

'*I  give  to  James  N.  Piatt,  one  of  my  executors  and 
trustees,  ...  in  full  and  in  lieu  of  all  charges  and 
commissions  .  .  .  the  sum  of  $500  a  year,  for  ten 
years  after  my  decease,  to  be  paid  to  him  at  the  end  of 
each  successive  year  after  my  decease." 

It  does  not  seem  to  be  disputed  that,  from  the  begin- 
ning of  their  administration,  the  executors  have  been  in 
possession  of  funds  from  which  Mr.  Piatt  might  have  re- 
tained, as  promptly  as  thej^  fell  due,  the  respective  sums 
to  which  he  has  annuallv  become  entitled.  This  circum- 
stance  is  fatal,  I  think,  to  his  claim  for  interest.  Indeed, 
it  might  well  be  doubted  whether  such  a  claim  could  be 
maintained,  even  if  the  executor's  delay  in  approi)riating 
his  legacy  had  been  necessitated  by  insufficiency  of  assets 
applicable  to  its  payment  (Morris  v.  Kent,  2  Edw.  Ch.y 
175;  Adams  v.  Gale,  2  Atk.,  106),  However  that  may 
be,  it  seems  clear  that,  by  suffering  his  bequest  to  remain 
uncollected  when  he  had  full  authority  to  withdraw  it 
from  the  estate,  he  has  not  entitled  himself  to  the  pay- 
ment of  interest. 

Second.  The  second  codicil  to  the  testator's  will  contained 
the  following  provision:  "  In  a  former  codicil  I  gave  Mr. 
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Piatt  as  one  of  my  executors  five  hundred  dollars  a  year 
for  a  certain  number  of  years.  I  have  made  no  provision 
to  pay  my  son  and  Mr.  Buckley,  the  other  executors,  any 
commissions,  becattse  tliey  will  work  for  tliemselves  and 
their  children.^^ 

The  italicised  portion  of  the  above  quotation  admittedly 
refers,  to  the  fact  that,  by  his  various  testamentary  instra- 
ments,  the  decedent  had  made  liberal  provision  for  the 
family  of  Ms  son,  and  for  that  of  Mr.  Buckley,  his  son- 
in-law. 

The  language  which  I  am  asked  to  construe  seems  to 
me  so  explicit  that  no  words  of  interpretation  can  make 
it  clearer.  I  think  that  the  testator  meant  to  provide  that 
in  no  contingency  should  either  Mr.  Piatt  or  Mr.  Buck- 
ley receive  any  compensation,  whatever,  for  performing 
the  duties  of  his  trust.  The  counsel  for  the  accounting 
parties  does  not  deny  that  the  Surrogate  is  bound  to  re- 
fuse compensation  to  executors,  whenever  the  will  of 
their  decedent  absolutely  forbids  its  allowance  (Meacham 
V.  Stearnes,  9  Paige^  ^03).  But  he  claims  that,  in  the 
present  case,  it  was  the  expectation  of  the  testator  that 
Mr.  Buckley  would  qualify  as  executor,  and  perform,  as 
such,  his  fair  share  of  the  laborious  and  complicated 
duties  which  the  will  imposed,  and  that,  i£  the  testcitor 
had  contemplated  that  the  entire  burden  of  adraiiiister- 
ing  the  estate  would  fall  upon  the  parties  now  accounting, 
he  w^ould  have  made  some  specific  provision  for  their 
compensation,  or  at  least  have  left  unimpaired  their  right 
to  the  statutory  compensation. 

It  is  profitless  to  speculate  about  the  testator's  inten- 
tions in  this  regard,  except  as  those  intentions  are  dis- 
closed by  his  language.    And  his  language  is  not  suffi- 
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ciently  elastic  to  permit  the  interpretation  which  is  here 
sought  to  be  put  upon  it.  If  the  terras  of  the  will  and 
codicils  were  such  that  the  benefits  which  they  confciTed 
upon  his  son  and  his  son's  children  were  cuitailed  by  the 
early  death  of  Mr.  Buckley,  and  by  his  failure  to  render 
service  as  executor,  there  might  possibly  be  some  founda- 
tion for  the  claim  which  is  here  set  up.  But  such  is  not  the 
case.  And  the  testator  has  given  no  intimation  that 
either  his  distinct  allowance  of  compensation  to  Mr.  Piatt, 
or  his  distinct  denial  of  compensation  to  Mr.  Piatt's  asso- 
ciates, should  be  dependent,  in  the  least,  upon  the  extent 
of  the  service,  or  the  magnitude  of  the  responsibility, 
which  tl^e  proper  conduct  of  the  aflfairs  of-  his  estate 
might  be  found  to  involve.  He  directed  that  Mr,  Piatt 
should  receive  an  annual  recompense  of  $500,  apart  from 
considerations  as  to  the  amount  of  his  labors,  or  the  na- 
ture of  the  assistance  received  from  his  associates,  and  he 
directed  that  Mr.  Gerard  and  Mr.  Buckley  should  go  un 
rewarded,  whether  they  give  much  or  little  time  and 
trouble,  or  no  time  or  trouble  at  all,  to  the  details  of  ad- 
ministration. 

When  the  testator  said  * 'they  will  work  for  themselves 
and  their  children,"  he  meant  that  they  would  at  all 
times  render  gratuitously  whatever  service  the  exigencies 
of  the  case  might  demand. 

None  of  the  persons  named  as  executors  were  bound  to 
accept  the  trust,  but  such  of  them  as  assumed  its  duties 
became  bound  by  the  conditions  which  the  testator  had 
chosen  to  impose,  however  stringent  such  conditions 
might  prove  to  be  (Secor  v.  Sentis,  5  Redf.,  670). 

A  decree  may  be  submitted  for  settlement  in  conformity 
with  this  decision. 
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New  York  County.— Hon.  D.   G.  EOLUNS,  Surro- 
gate.— May,  1883. 

ScHELL  V.  Hewitt. 

In  the  matter  of  the  estate  of  Edward  He^vitt,   de- 
ceased. 

In  the  absence  of  a  direction  by  the  appellate  court,  a  Surrogate's  court 
has  no  authority  to  compensate  a  special  guardian  appointed  by  it, 
for  services  rendered  on  an  appeal  from  its  determination. 

Code  Civ.  Pro.,  §  2589,  providing  that  the  costs  of  an  appeal  from  a  Sur- 
rogate's determination  *  'may  be  made  payable  out  of  the  estate  or 
fund,  or  personally  by  the  unsuccessful  party,  as  directed  by  the  ap- 
pellate court ;  or,  if  such  a  di^fction  ut  not  given,  as  direckd  by  the 
Surrogate"  does  not  empower  fhe  Surrogate  to  award  costs  of  the  ap- 
peal. The  Surrogate's  direction  can  relate  only  to  the  mode  of  pay- 
ment. 

Having  no  power  to  award  costs  of  an  appeal,  a  Surrogate  cannot,  under 
the  form  of  such  ao  award,  remunerate  a  special  guardian  who  has 
acted  as  such  on  the  appeal. 

JR  seems,  that  Code  Civ.  Pro.,  §  8666,  providing,  in  respect  to  a  Surro- 
gate's court,  that  "each  other  officer,  including  a  referee,  and  each 

witness,  is  entitled  to  the  same  fees,  for  his  services as 

he  is  allowed  for  like  services  in  tlie  Supreme  Court,"  includes 
special  guardians  appointed  by  the  former  court,  as  regards  services 
rendered  in  proceedings  therein. 

Application,  by  Francis  Schell,  special  guardian  of  de- 
cedent's infant  children,  on  the  proceeding  to  prove  his 
alleged  will,  for  compensation,  out  of  the  estate,  for  ser- 
vices rendered  by  himself,  as  such  guardian,  on  appeal 
from  the  Surrogate's  decree  refusing  probate;  opposed  by 
Minnie  Hewitt,  administratrix  of  decedent's  estate.  The 
facts  appear  sufficiently  in  the  opinion, 

John  Delbhanty,  for  special  gtiardian. 
Ten  Etck  &  TtaiajxoTOJXffor  administroMok 
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The  SuRiiO^ATE. — An  instrument  purporting  to  be  the 
last  will  of  Edward  Hewitt  was,  in  the  year  1881,  offered 
for  probate  in  this  court.  A  contest  thereupon  arose, 
which  resulted  adversely  to  the  proponents.  While  that 
contest  was  pending,  the  appUcant  in  the  present  pro- 
ceeding was  appointed  special  guardian  of  decedent's 
minor  children.  He  represented  them  in  the  probate 
controversy,  and,  by  the  Surrogate's  decree,  was  allowed, 
as  compensation  therefor,  the  sum  of  $25,  which  he  has 
since  received. 

From  this  decree,  which  denied  probate  to  the  paper 
propounded  as  a  will,  an  appeal  was  taken  to  the  Supreme 
Court.  A  judgment  of  affirmance  was  there  pronounced, 
which  was  itself  subsequently  afl&rmed  by  the  Court  of 
Appeals. 

The  special  guardian  alleges  that,  during  the  pendency 
of  these  appellate)  proceedings,  he  rendered  services  which 
are  worthy  of  compensation,  and  he  now  asks  that  such 
compensation  be  awarded  him  out  of  the  assets  of  the 
estate.  In  opposition  to  this  claim,  it  is  urged  that  the 
functions  of  the  applicant,  as  special  guardian,  ceased 
with  the  entry  of  the  Surrogate's  decree,  and  that  he  was 
neither  required  nor  empowered,  by  virtue  of  his  oflBce, 
to  represent  the  infants  thereafter.  This  view^,  as  it 
seems  to  mo,  is  correct.  If  the  interests  of  an  infant  need 
protection,  in  proceedings  upon  appeal  from  the  Surro- 
gate, it  is  the  province  of  the  appellate  court  to  appoint 
for  that  purpose  a  guardian  ad  litem  (Kellinger  v.  Roe,  7 
Paigey  363;  Underbill  v.  Dennis,  9  Paige,  209;  Chaffee  v. 
Baptist  Miss.  Conv.,  10  Paige,  89;  Moody  v.  Gleason,  7 
Cowen,  JiS2;  Fish  v.  Ferris,  3  E,  D.  Smith,  667). 

It  is,  doubtless,  true  that,  if  an  appellate  court,  though 
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it  has  made  no  formal  selectioii  of  a  guardian  ad  litem^ 
ha  5  nevertheless  practically  recognized,  as  such,  one  who 
has  acted  as  special  guardian  before  the  Surrogate,  the 
person  so  recognized  may  become  thereby  entitled  to 
compensation. 

In  the  case  at  bar,  for  example,  the  moving  party,  for 
aughl  that  is  disclosed  by  the  papers  before  me,  may 
have  been  treated  by  the  appellate  courts,  as  one  entitled 
to  represent  the  infants  whose  interests,  in  the  Surro- 
gate's court,  he  had,  as  special  guardian,  been  bound  to 
protect.  Accordingly,  his  claim  to  be  compensated  for 
services  rendered  in  the  proceedings  upon  appeal  may 
have  quite  as  good  a  foundation  as  if  he  had  received  an 
express  appointment  as  guardian  ad  litem.  But,  how- 
ever meritorious  his  claim  may  be,  it  cannot  be  enforced 
here.  He  must  resort  for  relief  to  the  appellate  tribunals, 
wherein  he  rendered  the  services.  In  the  absence  of 
directions  from  those  tribunals,  the  Surrogate  has  no 
authority  to  make  any  provision  for  his  compensation. 

Before  the  enactment  of  the  Code  of  Civil  Procedure, 
the  statutes  were  silent,  both  as  to  the  amount  which 
special  guardians  should  receive  in  payment  for  their  ser- 
vices, and  as  to  the  mode  of  procedure  whereby  payment 
for  such  services  could  be  obtained.  But  it  was,  in  prac- 
tice, assumed  that  the  right  of  the  Surrogate  to  appoint 
those  officers  involved  the  right  to  direct  the  payment  to 
them  of  reasonable  compensation.  Any  question  as  to 
the  authority  to  give  such  direction  seems  to  be  now  set 
at  rest  by  the  provisions  of  the  Code. 

Sections  2558-2566,  inclusive,  have  to  do  with  costs 
and  allowances  to  executors,  administrators,  freeholders, 
appraisers,  etc.    Then  follows  section  2566,  which  de- 
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Clares  that  *'each  other  officer  including  a  referee  and 
each  witness  is  entitled  to  the  same  fees  for  his  ser- 
vices .  .  .  as  he  is  allowed  for  like  services  in  the 
Supreme  Court." 

While  there  is  here  no  express  mention  of  special 
guardians,  the  language  is  broad  enough  to  cover  such 
officers,  and  was  intended,  I  think,  to  include  them. 

Now,  if  their  right  to  be  awarded  compensation  by  the 
Surrogate  depends  solely  upon  the  authority  which  this 
section  confers,  such  award  can  only  be  made  for  services 
rendered  in  this  court. 

Aside  from  the  section  which  has  just  been  quoted,  the 
only  Code  provisions,  which  have  any  important  bearing 
upon  the  matter  under  discussion,  are  sections  2557,  2558, 
2560  and  2589,  which  relate  to  costs  awardable  to  parties 
in  proceedings  before  the  Surrogate,  and  on  appeal  from 
that  court.  If,  therefore,  a  special  guardian's  right  to 
compensation  is  not  to  be  tested  by  section  2566  alone,  it 
is  because  the  several  sections  above  cited  enlarge  the 
authority  of  the  Surrogate,  and  permit  him  to  grant  an 
application  like  the  present,  even  though  no  direction 
has  been  given  by  the  Supreme  Court  or  the  Court  of 
Appeals. 

It  is  true  that  those  sections  contain  expressions  which 
fairly  suggest  the  liberal  interpretation  here  claimed  for 
them — especially  when  considered  by  themselves,  apart 
from  other  Code  provisions  in  pari  materia^  and  without 
reference  to  the  state  of  the  law  upon  this  subject  before 
September  1,  1880. 

But  if  due  heed  be  paid  to  the  entire  scheme  of  appel- 
late procedure  established  by  the  Code,  and  to  the  general 
policy  of  the  statutes  before  its  enactment,  it  will  be 
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found  that  the  claim  here  set  up  cannot  be  successfully 
maintained,  and  that,  under  no  circumstances,  can  the 
Surrogate  order  payment  of  appeal  costs,  save  in  obedi- 
ence to  the  directions  of  an  appellate  court. 

That  he  was  confined  within  those  limits  just  before 
the  Code  went  into  operation  is  too  well  settled  to  require 
discussion  (Morgan  v.  Morgan,  1  Abb.  Pr.,  N.  S,,  lfl\ 
Seguine  V.  Seguine,  S  Abb.  Pr.,  N.  S.^  H2;  Dupuy  v. 
Wurts,  A?  How,  Pr.,  225;  Savage  v.  Gould,  60  How.  Pr., 
ZS5). 

What  change,  if  any,  has  since  been  effected?  The 
Code  declares,  by  section  2557,  that,  '^except  where 
.special  provision  is  otherwise  made  by  law,  costs  awarded 
by  a  decree  may  be  made  payable  by  the  party  person- 
ally, or  out  of  the  estate  or  fund,  as  justice  requires." 

Manifestly,  no  authority  is  here  given,  or  intended  to 
be  given,  for  the  award  of  costs,  either  upon  the  appeal 
or  otherwise.  The  sole  purpose  of  the  section  is  to  de- 
clare what  person  or  fund  is  to  be  made  chargeable  with 
costs,  in  cases  where  such  costs  are  awarded.  '*  When- 
ever you  lawfully  direct  that  costs  be  paid,"  it  says  to 
the  Surrogate,  ^*you  are  at  liberty,  unless  prevented  by 
some  positive  statutory  restriction,  to  exercise  your  dis- 
cretion as  justice  may  require,  in  directing  that  such 
costs  be  paid  either  by  some  party  or  parties  to  the  pro- 
ceeding, or  out  of  the  estate  or  fund."  Section  2558 
provides  that  the  award  of  costs  in  a  decree  is  in  the  dis- 
cretion of  the  Surrogate,  except  in  one  of  the  following 
cases: 

Then  follow  the  exceptions: 

1.  Where  special  directions  respecting  the  award  of 
costs  are  contained  in  a  judgment  or  order  made  (a)  upon 
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an  appeal  from  the  Surrogate's  determination,  or  (6) 
upon  a  motion  for  a  new  trial  of  questions  of  fact  tried 
by  a  jury  (in  which  cases  costs  must  be  awarded  accord- 
ing to  those  directions). 

2.  "WTien  a  question  of  fact  has  been  tried  by  a  jury. 
In  such  a  case,  unless  an  appellate  court  has  given  special 
directions,  costs  must  be  allowed  to  the  successful  party. 

3.  When  there  is  a  controversy  over  the  probate  of  a 
will.  The  Surrogate  is  prohibited  in  such  a  case  from 
granting  costs  to  unsuccessful  contestants,  save  for  cer- 
tain specified  exceptions. 

Section  2560  declares  that  the  costs  of  an  appeal,  where 
they  are  awarded  by  the  SuiTogate,  shall  be  the  same  as 
if  they  were  awarded  in  the  Supreme  Court. 

These  two  sections  (2558  and  2560)  when  compared 
with  section  2589,  which  will  be  presently  quoted,  and 
when  the  policy  of  the  law,  as  it  was  clearly  settled  be- 
fore the  enactment  of  the  Code,  is  taken  into  considera- 
tion, '^vill  be  found  to  demand  a  narrower  interpretation 
than  that  which  the  present  applicant  seeks  to  put  upon 
them.  While  they  provide,  among  other  things,  for  the 
adjustment,  in  Surrogates'  decrees,  of  costs  in  appeal 
proceedings,  it  is  not  their  intention,  as  it  seems  to  me, 
to  give  to  the  Surrogate  any  power  to  aivard  such  costs, 
in  the  strict  sense  of  that  term;  in  other  words,  they  do 
not  aim  to  enlarge  the  scope  of  his  authority,  so  as  to  en- 
able him  to  adjudge  that  costs  be  paid,  when  the  court 
above  has  refused  to  award  them,  or  given  no  direction 
whatever — they  are  simply  designed  to  establish  the 
mode  whereby  the  Surrogate  is  enabled  to  exercise,  in 
respect  to  costs  on  appeal,  such  limited  authority  as  is 
conferred  upon  him  by  other  provisions  of  law. 
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The  two  sections,  which  are  the  immediate  subject  of 
discussion,  form  a  part  of  article  3  of  title  2  of  chapter 
18  of  the  Code.  The  chapter  treats  of  *' Surrogates' 
courts  and  proceedings  therein."  The  title  is  devoted  to 
"provisions  relating  generally  to  the  proceedings  in  Sur- 
rogates' courts,  and  to  appeals  from  those  courts.^^  The 
article  is  entitled :  * 'Decrees  and  orders  and  the  enforce- 
ment thereof .  Costs  and  fees."  The  article  which  im- 
mediately follows  treats  solely  of  ^' appeals. ^^  This  ar- 
rangement of  topics  is  in  thorough  harmony  with  the 
view  I  have  suggested,  that  sections  2558  and  2560  in  the 
third  article  are  intended  to  affect,  in  no  manner,  the 
question  of  the  Surrogate's  right  to  award  costs  on  ap- 
peal, but  only  to  provide  for  their  insertion  in  a  decree, 
in  cases  where  they  may  be  lawfully  awarded. 

The  correctness  of  this  view  becomes  very  apparent 
upon  reference  to  section  2589,  one  of  the  sections  of 
article  4.  which,  as  has  been  stated  already,  is  devoted 
solely  to  * 'appeals." 

That  section  provides  that  the  appellate  court  may 
award  to  the  successful  party  the  costs  of  an  appeal,  or 
may  direct  that  costs  shall  abide  the  event  of  a  new  trial, 
or  of  subsequent  proceedings  in  the  Surrogate's  court. 
The  section  further  declares  that  in  either  case,  the  costs 
may  be  made  payable  out  of  the  estate  or  fund,  or  per- 
sonally by  the  unsuccessful  party,  as  dii-ected  by  the 
appellate  court,  or,  if  such  a  direction  is  not  given,  as 
directed  by  the  Surrogate. 

This  means,  I  take  it,  not  that,  if  an  appellate  court 
fails  to  award  appeal  costs,  the  SuiTOgate  is  at  liberty  to 
award  them,  but  that,  if  an  appellate  court  does  award 
costs,  and  gives  no  direction  whether  the  same  shall  be 
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paid  out  of  the  estate  or  fund,  or  by  the  misuccessf ul 
party,  the  Surrogate  may  exercise  his  discretion  in  the 
particulars  wherein  the  appellate  coudi  has  failed  to  ex- 
ercise its  own. 

This  construction  of  section  2589  is  in  strict  harmony 
with  the  interpretation  I  have  put  upon  section  2558,  and 
both  sections  are  thus  made  accordant  with  the  statutes 
in  force  before  the  Code  was  enacted,  and  with  what 
must  certainly  be  regarded  as  the  most  sensible  pro- 
cedure for  regulating  the  award  of  costs  on  appeal. 

Application  denied. 


»  •  < 


New  York  County— Hon.  D.  Q.  ROLLINS,    Surro- 
gate,—May,  1883. 

DoDwoRTH  V.  Crow. 

In  the  matter  of  the  probate  of  a  paper  propounded  as  a 
codicil  to  the  last  will  and  testament  of  Thomas  Dod- 
WORTH,  deceased. 

Testator's  will,  which  was  written  on  the  second  and  third  pages  of  a  sheet 
of  foolscap  paper,  and  bequeathed  his  residuary  estate  to  his  son 
Thomas  J.  Dod worth,  was  admitted  to  probate  by  the  Surrogate  of 
New  York  county,  in  1876.  At  that  time,  there  appeared,  on  the  fourth 
pag    of  the  same  sheet,  in  decedent's  handwriting,  the  following: 

"  I,  Thomas  Dod worth,  who  made  the  annexed  will,  now  make  this  my  cod- 
icil, in  which  I  give  and  bequeath  .  .  .  unto  my  granddaughter, 
Ida  Dod  worth,  the  sum  of  one  thousand  dollars,  the  same  to  be  de- 
ducted from  the  legacy  bequeathed  by  me  to  my  son  T.  J.  D.,  and  to 
be  held  intrust  by  my  executors  until  she  arrives  at  the  legal  age  for  re- 
ceiving it. 

**  November  6th,  1875/*  **  Thob.  Dodwobth. 
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About  an  inch  below,  were  these  words,  also  in  decedent's  hand:  "  In 
acknowledgement  of  my  approval  of  and  consent  to  the  conditions  of 
the  above  codicil  I  hereunto  subscribe  my  name."  Then  followed  the 
signature  of  T.  J.  D.,  underneath  which  was  the  signature  of  0.  pre- 
ceded by  the  word  **  wiiness." 

Upon  an  application  for  the  probate  of  this  writing  as  a  codicil  to  testator's 
will,  it  appeared  that  C.  was  dead,  and  the  testimony  of  T.  J.  D.,  as 
to  publication,  was  insufficient. — 

Heldf  that,  in  the  absence  of  an  attestation  clause  subscribed  by  C,  no  pre- 
sumption of  due  execution  arose;  that  the  instrument  offered  for  pro- 
bate did  not.  on  its  face,  pretend  to  have  been  executed  in  compliance 
with  the  requirements  of  the  statute;  and  that,  direct  proof  of  such 
compliance  being  wanting,  probate  must  be  refused. 

It  9cem8,  that,  on  account  of  the  dissociation*  from  the  writing  propounded, 
of  the  names  written  thereunder,  the  instrument  could  not  be  estab- 
ished  even  by  direct  proof  of  subscription  and  acknowledgement  by  the 
testator  in  the  presence  of  T.  J.  D.  and  C,  and  that  they  wrote  their 
names  at  his  request  and  with  the  purpose  of  acting  as  attesting  wit^ 
nesses. 

1 

Application,  by  Charles  A,  Crow,  assignee  of  Ida 
Dodworth,  decedent's  granddaughter,  for  the  probate,  of 
a  paper  propounded  as  a  codicil  to  his  will;  opposed  by 
Thomas  J.  Dodworth,  a  son  of  decedent.  The  facts  ap- 
pear sufficiently  in  the  opinion. 


Foster  &  Stephbnb,  for  proponent. 

L.  G.  Garrettson,  for  contestant. 

Arkoux,  Ritch  &  Woodford, /<?r  C,  R.  Dodwnih. 

The  Surrogate.— Seven  years  since,  the  holographic 
will  of  Thomas  Dodworth  was  admitted  to  probate  in  this 
court.  It  contained  several  bequests  to  his  children  and 
other  relatives,  and  gave  his  residuary  estate  to  Thomas 
J.  Dodworth,  his  son.  It  was  contained  within  the  limits 
of  the  second  and  third  pages  of  a  sheet  of  foolscap  paper, 
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on  whose  fourth  page  was  written  and  still  appears,  in 
decedent's  handwriting,  the  following: 

"  I,  Thomas  Dod worth,  who  made  the  annexed  will, 
now  make  this  my  codicil,  in  which  I  give  and  bequeath 

.     .     .     unto  my  granddaughter,  Ida  Dodworth,  the 

sum  of  one  thousand  dollars,  the  same  to  be  deducted 

from  the  legacy  bequeathed  by  me  to  my  son  Thomas  J. 

Dodworth,  and  to  be  held  in  trust  by  my  executors  imtil 

she  arrives  at  the  legal  age  for  receiving  it. 

*'  Thos.  Dodworth. 
''  November  6th,  1875." 

1 

About  an  inch  below  are  these  words,  also  in  decedent^s 
hand:  '*In  acknowledgement  of  my  approval  of  and  con- 
sent to  the  conditions  of  the  above  codicil,  I  hereunto  sub- 
scribe my  name."  Then  follows  the  signature  of  Thomas 
J.  Dodworth,  underneath  which  is  the  signature  of  Bern- 
ard M.  Chave,  preceded  by  the  word  *' witness." 

The  above  quoted  writings  are  now,  for  the  first  time, 
formally  offered  for  probate,  as  a  codicil  to  the  last  will 
of  this  decedent.  It  seems  clear  to  me  that  there  is  here 
no  instrument  which,  on  its  face,  pretends  to  have  been 
executed  in  compliance  with  the  requirements  oE  our 
Statute  of  Wills.  For,  what  was  prepared  by  the  testator 
as  a  codicil  does  not  purport  to  have  been  signed  by  any 
person  whomsoever  as  an  attesting  witness.  Now,  the 
statute  expressly  prescribes,  as  one  of  the  essential  for- 
malities in  the  execution  of  testamentary  papers,  that 
**  there  shall  be  at  least  two  attesting  witnesses,  each  of 
whom  shall  sign  his  name  cw  a  witness  at  the  end  of  the 
will "  (3  Eev.  Stat.,  ch.  6,  tit.  1,  §  40;  S  BankSy  7th  ed., 
S£86), 
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Here  the  name  of  Thomas  J.  Dodworth  does  not  pro- 
fess to  have  been  written  by  him  in  attestation  of  the 
decedent's  execution  of  the  codicil,  but  is  rather  in  token 
of  his  own  assent  to  the  terms  of  that  instrument.  And 
as  for  Chave,  it  would  appear,  in  the  absence  of  explana- 
tion, as  if  the  only  instrument  which  he  witnessed  was 
that  whereby  the  testator's  son  acknowledged  his  approval 
of  his  father's  purposes  with  reference  to  the  grand- 
daughter Ida.  Indeed  the  names  of  Thomas  J.  Dodworth 
and  Bernard  M.  Chave,  as  they  appear  on  the  fourth  page 
of  this  paper,  are  so  separated  and  disassociated  from  the 
codicil  that  I  doubt  whether  that  instrument  could  be 
established,  even  by  direct  proof  that  it  was  actually  signed 
and  acknowledged  by  the  testator  in  presence  of  his  son 
Thomas  and  of  Bernard  M.  Chave,  and  that  those  gentle- 
men wrote  their  names  at  his  request  and  with  the  pur- 
pose of  acting  as  attesting  witnesses. 

However  that  may  be,  it  is  plain  that,  without  some 
such  satisfactory  proof  of  its  due  execution,  this  paper 
ought  not  to  be  admitted  to  probate.  Now,  there  is  no 
such  proof.  Mr.  Chave  is  dead.  The  appearance  of  his 
name  at  the  end  of  any  ordinary  attestation  clause  might 
have  Justified  a  presumption  that  there  had  been  a  com- 
pliance with  the  requirements  of  the  statute,  in  the  par- 
ticulars in  that  clause  specified.  But  there  is  no  attesta- 
tion clause  here,  and,  so  far  as  the  story  of  his  action  is 
told  by  the  paper  propounded,  Mr.  Chave,  as  has  been  al- 
ready remarkei,  appears  to  have  witnessed,  not  the 
father's  codicil,  but  the  son's  approval  of  that  codicil. 

The  testimony  of  Thomas  J.  Dodworth  does  not  help 
the  matter.  It  does  not  satisfy  me  that  the  decedent 
subscribed  this  paper  in  the  presence  of  his  sou  or  of  Mr. 
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Chave,  or  that  to  either  of  them  he  acknowledged  his 
signature,  or  that  he  declared  to  Chave  that  the  instru- 
ment offered  as  a  codicil  to  his  will  was  in  fact  such,  or 
that  he  requested  either  Chave  or  his  son  Thomas  to  at- 
tach their  names  as  witnesses,  or  that  either  of  them, 
when  they  aflSxed  their  signatures,  did  so  in  attestatioa 
of  the  paper  here  propounded  as  a  codicil.  I  must,  there- 
fore, refuse  to  admit  that  paper  to  probate. 
A  decree  may  be  entered  accordingly. 


New  York  County.— Hon.  D.  Ot.  ROLLINS,  Subro- 
gate.—June,  1883. 

Stokes  v.  Dale. 
In  the  matter  of  the  estate  of  James  Stokes,  deceased. 

Under  Code  Civ.  Pro.,  §  2673,  permitting  the  Surrogate  to  authorize  a  tem- 
porary administrator  to  pay  "any  expenses  of  the  administration  of  his 
trust,"  the  former  may,  on  the  latter*s  application,  order  him  to  pay  his 
counsel  for  legal  services  rendered  in  the  course  of  the  administration. 

A  temporary  administrator  havinj?  applied  for  an  order  directing  him  to 
pay  his  counsel  a  certain  specified  sum  as  such  compensation, — 

Meld,  that,  while  the  provision  cited  would  justify  the  order  asked  for,  the 
better  practice  was  to  permit  the  administrator  to  withdraw  from  de- 
posit funds  not  exceeding  an  amount  specified,  and  afford  him  an  op- 
portunity to  exercise  his  own  discretion  as  to  a  reasonable  amount  to  be 
paid  to  counsel,  subject  to  an  accounting;  and  that  an  order  should  be 
granted  accordingly. 

One  contesting  the  probate  of  a  will  applied  to  the  Surrogate  for  an  allow- 
ance out  of  decedent's  estate,  by  way  of  compensation  for  the  services 
of  her  counsel  in  connection  with  the  appointment  of  a  temporary  ad- 
ministrator, and  divers  other  proceedings,  all  of  which  .terminated  in 
order9, — 
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Held,  that,  under  Code  Civ.  Pro.,  ^  2556,  tea  dollars,  motion  costs,  was 
the  maximum  lawful  allowance  to  a  party,  upon  the  making  of  each 
order. 


Petition,  by  Anson  Phelps  Stokes,  temporary  admin- 
istrator of  decedent's  estate,  for  an  order  directing  pay  - 
ment  of  a  sum  certain  to  his  counsel,  for  services  ren- 
dered during  the  administration;  opposed  by  Dora  S. 
Dale,  a  daughter  of  decedent,  who  also  asked  an  allow- 
ance for  her  counsel.  The  facts  appear  sufficiently  in  the 
opinion. 

BuTLKR,  Stillmah  &  HuBBARD,  far  administrator. 
Thebon  G.  Strong,  for  Dora  S.  Dale. 

The  Surrogate.  —First  The  temporary  administrator 
of  this  estate  has  applied  for  an  order  directing  the  pay- 
ment of  a  certain  specified  sum,  as  compensation  to  his 
counsel  for  legal  services  rendered  by  them  in  the  course 
of  this  administration.  The  power  of  the  Surrogate  to 
make  such  an  order  is  not  open  to  dispute.  By  section 
2672  of  the  Code  of  Civil  Procedure,  he  is  authorized  to 
direct  a  temporary  administrator  *Ho  pay  any  expenses 
of  the  administration  of  his  trust. " 

There  can  be  no  doubt  that  fees  for  legal  services  are 
''expenses  of  administration,"  and  that  the  payment  of 
such  fees  should,  in  proper  cases  and  within  proper  lim- 
its, be  made  a  charge  upon  an  estate  in  whose  interests 
such  services  have  been  rendered. 

The  situation  of  a  temporary  administrator  does  not 
essentially  differ  in  this  respect  from  that  of  any  other 
administrator,  or  from  that  of  an  executor.  When  either 
of  those  officer-'  has  expended  sums  of  money  as  counsel 
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fees,  he  may  properly  assert  a  claim  to  be  credited  there- 
for in  his  accounts  with  the  estate,  and  upon  the  settle- 
ment of  such  accounts,  the  Surrogate  will  allow  such 
credit,  if  it  appears  that  the  expenditure  has  been  neces- 
sarily incurred  and  is  reasonable  in  amount  (Estate  of 
L.  St.  John,  Daihj  Reg,,  May  21,  1883), 

In  the  present  case,  I  will  allow  the  temporary  admin- 
istrator to  withdraw  from  deposit  a  sum  not  exceeding 
$8,585.32,  and  to  pay  thereout  a  reasonable  sum  for  the 
services  and  disbursements  of  his  counsel.  The  section 
of  tlie  Code  to  which  I  have  already  referred  (§  -2072) 
may,  doubtless,  be  fairly  construed  as  empowering  the 
Surrogate,  upon  such  an  application  as  the  present,  to 
give  absolute  and  final  direction  for  the  payment  of  ad- 
ministration expenses.  I  am  not  inclined,  however,  to 
depart  from  the  practice  which  I  have  hitherto  pui-sued 
in  this  regard.  Whether  the  amount  which  the  present 
applicant  may  choose  to  expend  by  virtue  of  the  author- 
ity here  given  him  shall  be  allowed  in  his  accounts,  as  an 
item  of  credit,  is  a  matter  which  will  be  passed  upon 
when  those  accounts  shall  be  judicially  settled  and  de- 
termined. At  present,  I  do  not  direct  him  to  pay  the 
sum  above  specified,  but  simply  afford  him  an  opportu- 
nity to  exercise  his  own  discretion  in  the  premises,  sub- 
ject to  a  final  accounting. 

Second,  Mrs.  Dora  S.  Dale,  daughter  of  decedent, 
who  is  now  contesting,  in  this  court,  the  probate  of  an 
instrument  propounded  as  a  codicil  to  his  will,  asks  that 
she  be  allowed  out  of  this  estate  a  cei-tain  amount  in  her 
petition  specified,  by  way  of  compensation  for  the  ser- 
vices of  her  counsel,  in  connection  with  the  appointment 
of  the  temporary  administrator,  and  with  divers  other 
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proceedings  which  have,  from  time  to  time,  been  insti- 
tuted before  the  Surrogate.  Her  petition  describes,  in 
some  detail,  the  nature  of  these  proceedings,  and  de- 
clares, in  substance,  that  the  efforts  of  her  counsel  have 
been  beneficial  not  only  to  herself,  but  to  the  other  par- 
ties interested  in  the  probate  controversy,  and  that  she 
and  her  counsel  have  been  at  all  times  "animated  by  a 
desire  to  protect  and  care  for  this  estate,  and  to  prevent 
any  action  which  would  be  likely  to  produce  injury  or 
loss." 

Several  affidavits  have  been  filed  answering  this  appli- 
cation and  denying  some  of  its  allegations,  particularly 
those  which  assert  that  the  petitioner  and  her  counsel 
have  been  governed,  in  all  that  they  have  done  and  said 
in  reference  to  this  estate,  by  a  regard  for  what  they  be- 
lieved its  best  interests. 

Since  these  answering  affidavits  were  placed  on  file,  I 
have  allowed  the  respective  counsel  to  present  such  other 
evidence,  for  and  against  the  motion,  as  they  have  seen 
fit  to  submit.  This  has  occasioned  an  earnest  and  some- 
what bitter  controversy  over  matters  which  are  not,  in 
my  judgment,  pertinent  to  the  present  inquiry.  For  I 
am  clearly  of  the  opinion  that,  however  laudable  may  be 
the  motives  by  which  the  petitioner  has  been  actuated, 
and  however  meritorious  may  have  been  the  services  of 
her  counsel,  her  application  must  be  denied. 

The  nature  of  the  Surrogate's  authority,  respecting 
the  award  of  costs  or  allowances  to  parties  or  their  coun- 
sel, was  the  subject  of  careful  consideration  in  Walton 
V.  Howard  {ante,  103).  As  is  there  stated,  the  Surro- 
gate had  no  authority  whatever  in  such  matters  before 
the  adoption  of  the  Revised  Statutes,  and  has  now  only 
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such  limited  power  as  is  conferred  upon  him  by  the  Code 
of  Civil  Procedure. 

The  various  proceedings,  wherein  were  rendered  the 
services  for  whose  payment  the  petitioner  now  asks  an 
allowance,  were  proceedings  for  the  procurement  of 
orders  (Code,  §,§  26G9,  2672).  By  referring  to  sections 
2550,  7G8  and  3251,  subd.  3,  it  will  appear  that  ten  dollars 
is  the  maximum  sum  which  can  be  allowed  as  costs  in 
such  proceedings.  These  motion  costs  would,  very  likely, 
have  been  awarded  in  some  of  the  controversies  which 
have  arisen  in  this  estate,  if  counsel  had  thought  it  worth 
while  to  claim  them.  But  such  an  allowance  is  all  that 
the  Surrogate  has  authority  to  grant. 

Petition  denied. 


New  York  County.— Hon.   D.  G.  ROLLINS,  Surro- 
gate.— July,  1883. 

Seiter  v.  Straub. 

In  the  matter  of  the  application  for  the  probate  of  a  paper 
propounded  as  the  last  will  and  testament  of  Fanny 
Bosch,  deceased. 

The  degree  of  control  which  is  sufficient  to  invalidate  a  will  depends  largely 
upon  the  age  of  the  will-maker,  influences  which  might  legitimately 
be  exercised  upon  a  person  of  mature  years  justly  feJling  under  the 
condemnation  of  the  law  when  brought  to  bear  upon  an  infant  of  six- 
teen. 

Even  the  earnest  persuasions,  of  the  interested  and  self-seeking,  will  not 
necessarily  vitiate  a  testamentary  instrument  by  which  they  are  largely 
benefited,  if  it  appears  that  the  testator,  in  selecting  them  as  the  recip- 
ients of  hla  bounty,  has  aeted  on  his  own  judgment,  and  not  merely 
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given  expression  to  the  purposes  of  others,  by  whose  vfUl  his  own  has 
been  subdued. 

it  fteems,  that  the  question  whether  a  guardian  has  power  to  compel  liis 
ward  to  ditell  in  a  place  of  hiis  selection  is  by  no  means  identical  with 
the  question  whether  he  has  power  to  change  the  ler/al  domicil  of  the 
latter;  and  that  the  bare  fact  of  a  grant  of  letters  of  guardianship  to 
one  whose  domicil  differs  from  tliat  of  the  ward  does  not  effect  such  a 
change. 

As  to  whetlier  any  guardian,  other  thaA  one  by  nature,  has  power  to  change 
the  domicil  of  the  ward,  gu^re. 

Decedent,  a  female  orphan,  who  died  at  St.  Francis'  Hospital,  in  Jersey 
city,  in  September,  1880,  executed  the  paper  propounded  as  her  will, 
at  the  house  of  her  aimt,  the  proponent,  in  that  city,  about  November 
1st,  1879  being  barely  of  the  age  of  sixteen  years.  The  instrument 
gave  all  to  proponent  and  nominated  her  as  sole  executrix.  The  attest- 
ation clause  w^as  subscribed  by  a  female  servant  of  proponent,  since 
deceased,  and  by  one  H.,  whom,  it  appeared,  proponent  had  declared  to 
be  deficient  in  intelligence,  and  whose  testimony  as  to  the  execution 
contained  serious  discrepancies.  It  appeared,  that  decedent  was  weak 
in  body,  of  a  gentle  and  compliant  disposition,  and  with  Utile  strength 
of  character,  and  that,  by  reason  of  her  illness  and  docility,  her  volition 
could  easily  huve  been  dominated  by  one  having  the  motive  and  op- 
portunity to  control  it;  in  the  summer  of  1877,  decedent,  while  living 
in  New  York,  the  domicil  of  her  late  parents,  becoming  seriously  ill, 
was  taken  by  her  aunt  to  the  hospital  mentioned,  where  she  remained, 
save  for  brief  absences,  till  her  death;  during  this  interval,  proponent's 
husband,  domiciled  in  New  Jersey,  was  appointed  deccdenis  general 
guardian  by  the  Surrogate  of  New  York,  but  was  removed  from  office 
by  the  Supreme  Court,  shortly  before  October,  1879:  decedent  was 
brought  lo  her  aunt's  house,  for  the  purpose  of  executing  the  paper, 
and  immediately  afterwards  taken  back  to  the  hospital;  proponent's 
testimony,  with  respect  to  the  circumstances  attending  the  execution, 
was  confused,  self  contradictory,  and  in  some  instances  palpably  false; 
two  of  her  children,  aged  twenty-(me  and  seventeen,  respectively,  wlio 
had  been  i)resent  on  the  occasion,  were  not  called  as  witnesses;  the 
instrument  was  drawn  by  a  lawyer,  who,  for  a  reason  unexplained, 
retired  from  the  premises  just  before  the  execution,  nnd  returned  soon 
afterwards.  The  probate  waa  contested,  on  the  grounds  of  want  of 
due  execution,  want  of  testamentary  age  under  the  laws  of  New  Jersey, 
and  undue  influence. — 

Held,  that,  though  the  instrument  must  be  deemed  to  have  been  subscribed 
and  published  in  substantial  compliance  witii  the  requirements  of  the 
statutes  of  this  State, — and  though  decedent's  domicil  must  be  deemed 
to  have  remained  the  city  of  New  York,  notwithstanding  her  removal 
to  New  Jersey,  the  domicil  of  her  uncle,  and  his  appointment  as  her 
guardian,  and  she,  therefore,  was  of  testamentary  age, — the  same  was 
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execute  principally  by  propoDcnt*B  procurement,  and  was  the  result 
of  undue  influence  exercised  by  her  over  decedent,  and  that,  therefore, 
probate  must  be  refused. 

This  was  a  petition  for  the  probate  of  a  will.  The 
facts  appear  suiBciently  in  the  opinion. 

Joim  Hardy,  for  proponeTU. 

Rettben  Mafelsdbn,  Jr,,  for  eonisstani. 

The  Surrogate. — This  is  a  contest  over  an  instrument 
which  purports  to  be  the  will  of  Fanny  Bosch,  and  is  of- 
fered for  probate  by  her  aunt,  Mrs.  Angelica  Straub, 
whom  it  nominates  as  executrix.  The  probate  is  con- 
tested by  decedent's  sister,  Pauline  Seiter,  who,  as  one 
of  her  next  of  kin,  will  be  entitled  to  one  half  of  her  es- 
tate, if  this  instrument  is  denied  probate.  The  pleadings 
and  evidence  present  for  consideration  three  questions. 

FIRST. 

Has  the  due  execution  of  the  paper  in  controversy  been 
satisfactorily  proved? 

The  fact  is  undisputed,  that  it  carries  upon  its  face  an 
apparent  compliance  with  the  statutory  requirements, 
which  establish  the  form  of  a  testamentary  paper  and 
the  mode  of  its  execution.  The  signature  of  the  dece- 
dent is  in  its  appropriate  place,  and,  at  the  end  of  a  full 
attestation  clause,  appear  the  names  of  Mary  A.  Heming- 
way and  Kate  Leonard,  the  two  attesting  witnesses. 

The  latter,  who  was  a  servant  of  the  proponent,  died  be- 
fore the  present  controversy  began.  The  other  has  given 
testimony  which,  though  not  without  serious  discrepan- 
cies and  contradictions,  tends  to  establish  that  the  dece* 
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dent  signed  this  disputed  paper  as  her  will,  and  that,  in 
substantial  compliance  with  the  statute,  she  published  it 
as  such,  and  requested  the  attesting  witnesses  to  act  in 
that  capacity.  Upon  review  of  all  the  evidence  bear- 
ing upon  this  branch  of  the  case,  I  find,  though  not 
without  hesitation,  that  contestant's  objections  in  respect 
to  the  execution  of  this  paper  are  not  well  taken. 

SECOND. 

The  second  objection  presents  an  interesting  question, 
upon  whose  solution  little  light  has  been  shed  by  reported 
judicial  decisions.  That  question  grows  out  of  the  fol- 
lowing state  of  facts:  At  the  time  the  decedent  executed 
the  instrument  under  consideration,  she  was  a  minor, 
little  above  the  age  of  sixteen  years.  Neither  her  father 
nor  her  mother  were  then  living.  The  city  of  New  York, 
which  was  the  domicil  of  both  her  parents,  admittedly 
contmued,  after  their  death,  to  be  her  own  domicil  and 
place  of  residence,  until  at  least  as  late  a  date  as  Decem- 
ber, 1878,  when  her  uncle,  Adam  Straub,  the  husband  of 
proi)onent,  was  appointed  her  guardian  by  a  decree  of  my 
predecessor. 

In  the  summer  of  1877,  while  the  decedent  was  living 
in  this  city,  at  the  house  of  one  Mrs.  Kramer,  she  became 
so  seriously,  and,  as  it  then  seemed,  so  dangerously  ill, 
that  Mrs.  Kmmer  telegraphed  the  proponent,  who  lived 
in  Jersey  City,  New  Jersey,  to  come  to  New  York,  for  the 
purpose  of  taking  her  niece  in  charge.  Mrs.  Straub  at 
once  complied  with  this  request,  and,  on  the  succeeding 
day,  accompanied  by  her  husband,  visited  Mrs.  Kramer's 
residence,  and  removed  the  decedent  to  St.  Francis'  Hos- 
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pital,  in  Jersey  City,  where  she  remained,  save  for  brief 
absences,  until  the  day  of  her  death,  in  September,  1880. 
It  was  during  this  interval  that  her  uncle,  Adam  Straub, 
applied  for  and  received  his  letters  of  guardianship.  On 
the  16th  of  October,  1879,  Straub  was  removed  from  this 
tmst  by  a  judgment  of  the  Supreme  Court.  Fifteen  days 
later,  the  paper  here  offered  for  probate  was  signed  and 
executed. 

Upon  these  facts,  the  issue  is  raised  whether  the  domi- 
cil  of  the  decedent  at  all  times  continued  to  be  in  the  city 
of  New  York,  or  whether,  on  the  other  hand,  she  had  ac- 
quired, before  executing  the  instrument  which  occasions 
this  contest,  the  domicil  of  her  guardian  in  the  state  of 
New  Jersey.  In  the  one  case,  being  more  than  sixteen 
years  old  at  the  date  of  execution,  her  competency  under 
the  statutes  of  this  State  to  make  a  will  would  not  be 
open  to  question,  on  the  score  of  age.  But  if,  on  the 
other  hand,  she  was  then  domiciled  in  New  Jersey,  she 
could  not,  under  the  laws  of  that  state,  make  any  effec- 
tual testamentary  disposition  of  her  estate.  It  is  stren- 
uously urged  by  the  contestant's  counsel  that  this  incom- 
petency existed,  and  that  the  decedent,  both  at  the  time 
she  executed  the  paper  and  at  the  time  of  her  death,  was 
a  resident  of  Jei-sey  City.  It  is  true  that  she  so  describes 
herself  in  the  disputed  paper  which  commences:  '*I, 
Fannie  Bosch  of  Jersey  City,  Hudson  County,  New  Jer- 
sey." It  is  also  true  that  she  is  alleged  to  be  a  resident 
of  that  city,  in  the  proponent's  original  petition  for  pro- 
bate, which,  in  this  respect,  was  subsequently  amended. 
The  contestant  claims  that  the  decedent,  when  her  uncle 
was  appointed  her  guardian,  herself  became,  because  of 
his  residence  in  New  Jersey,  a  resident  of  that  state. 
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This  view  is  thought  to  be  supported  by  the  well  known 
authority  of  Potinger  v.  Wightman  {3  Meriv.^  67,  decided 
in  1817).  In  that  case,  Thomas  Potinger,  who  was  a  na- 
tive of  England,  had  died  intestate  domiciled  in  the  island 
of  Guernsey,  leaving  him  surviving  his  wife  and  several 
children.  The  widow  was  appointed  guardian  of  these 
children  by  the  Eoyal  court  of  Guernsey,  and  subse- 
quently removed  with  them  to  England.  Two  of  them 
died  there,  and  the  question  thereupon  arose  whether 
certain  shares,  to  which  they  were  entitled  in  the  prop- 
erty of  their  deceased  father,  were  distributable  under 
the  laws  of  England  or  under  the  laws  of  Guernsey.  It 
was  decided  that  the  domicil  of  the  children  followed 
that  of  their  mother  and  guardian,  and  that,  therefore, 
the  English  and  not  the  Guernsey  law  furnished  the  cor- 
rect standard  of  distribution.  * 

The  contestant's  counsel,  in  support  of  their  position 
that  a  guardian  has  power  to  change  the  domicil  of  his 
ward,  also  cited  Holyoke  v.  Haskins  (5  Pick.,  20),  and 
Wood  V.  Wood  (5  Paige,  696).  In  the  former  case,  the 
question  directly  involved  concerned  the  domicil,  not  of  a 
minor  but  of  a  lunatic.  In  Wood  v.  Wood,  by  the  will 
of  a  testator  whose  home  had  long  been  in  Albany,  N. 
T. ,  his  brother  was  appointed  both  his  executor  and  the 
guardian  of  his  infant  children,  and  was  made  trustee 
of  the  entire  estate  for  the  benefit  of  those  children  and 
of  their  mother,  the  widow  of  the  testator.  The  trusts 
were  peculiar,  and  were  all  framed  with  reference  to  a 
change  of  residence  by  the  whole  family  from  the  State 
of  New  York  to  the  state  of  Ohio.  The  widow  was 
averse  to  this  removal,  and  her  objections  were  sustained 
by  the  Chancellor,  in  a  proceeding  brought,  on  behalf  of 
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the  infants,  for  preventing  the  testamentary  guardian  from 
removing  them  to  Ohio.  The  Chancellor,  in  the  course  of 
an  opinion  wherein  he  asserted  the  power  of  the  court  to 
restrain  the  guardian  as  demanded  by  the  complainants, 
said  (and  it  is  upon  these  words  that  the  contestants  rely 
in  this  proceeding):  *'I  have  no  doubt  as  to  the  right  of 
a  parent  or  guardian  to  change  the  residence  of  his  infant 
children  or  wards  from  one  state  to  another,  provided 
such  change  of  residence  is  made  in  good  faith  and  with 
a  view  to  their  benefit,  subject,  however,  to  the  power  of 
this  court  to  restrain  an  improper  removal  of  an  infant 
by  his  guardian  or  even  bj^  his  parent. "  This  decision, 
as  it  seems  to  me,  has  no  bearing  upon  the  present  con- 
troversy. The  question,  whether  a  guardian  has  power 
to  compel  his  ward  to  dwell  in  a  place  of  his  selection,  is 
by  no  iTPeans  identical  with  the  question,  whether  he  has 
power  to  change  such  ward's  legal  domicil. 

Upon  careful  consideration  of  this  question,  it  seems  to 
me  very  doubtful  whether  any  guardian,  other  than  a 
guardian  by  nature,  has  power  to  change  the  domicil  of 
an  infant  ward. 

''It  is  possible,"  says  Dicey,  in  his  valuable  treatise  on 
the  ''Law  of  Domicil,"  page  100,  "that  the  domicil  of  an 
orphan  follows  that  of  his  guardian,  but  whether  this  be 
so  or  not  is  an  open  question.  In  the  first  place,  it  may 
be  doubted  whether  the  iTile  is  not,  rather,  that  a  ward's 
domicil  can  he  changed,  in  some  cases,  by  his  guardian, 
than  that  it  follows  the  domicil  of  his  guardian.  It  is 
difficult  to  believe  that  the  mere  fact  of  D.'s  guardian  ac- 
quiring for  himself  a  domicil  in  France  can  deprive  D., 
the  son  of  a  domiciled  Englishman,  of  his  English  domi- 
cil.   In  the  second  place,  the  power  of  a  guardian  to 
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change  at  all  the  domicil  of  his  ward  is  doubtful.  In  the 
one  recorded  English  case  on  the  subject  (referring  to 
Potinger  v.  Wightman,  ^ited  supra),  the  guardian  was 
also  the  mother  of  the  children.  As  a  matter  of  common 
sense,  it  can  hardly  be  maintained  that  the  home  of  a 
ward  is,  in  fact,  or  ought  to  be  as  a  matter  of  conveni- 
ence, identified  with  the  home  of  his  guardian,  in  the 
same  way  in  which  the  home  of  a  child  is  naturally  iden- 
tified with  that  of  his  father.  Should  the  question  ever 
arise,  it  will  probably  be  held  that  a  guardian  cannot 
chanjce  the  domicil  of  his  ward,  and  almost  certainly  that 
he  cannot  do  that,  unless  the  ward's  residence  is,  as  a 
matter  of  fact,  that  of  the  guardian." 

Westlake,  in  his  'International  Law"  (2d  ed.,  p.  272), 
states  the  rule  on  this  subject  as  follows:  ^The  law  or 
jurisdiction  of  the  father's  last  domicil  provides  for  the 
guardianship,  after  his  death,  of  his  legitimate  or  legit- 
imated unmarried  minor  children.  The  guardian,  whether 
appointed  by  the  father  under  that  law,  or  by  that  law 
of  jurisdiction  itself,  cannot  change  his  ward's  domicil 
except  so  far  as  he  may  be  permitted  to  do  so  by  the 
terms  of  his  appointment,  or  by  the  law  or  the  public 
authority  under  which  he  holds  his  office." 

Assuming,  however,  that  Mr.  Straub,  in  the  case  at 
bar,  had  power  to  change  the  domicil  of  this  decedent  if 
he  had  chosen  to  do  so,  I  am,  nevertheless,  clearly  of 
opinion  that  no  such  change  was  actually  efTccted.  It 
does  not  appear  that,  at  the  time  she  was  removed  to  the 
hospital  in  Jersey  City,  there  was  any  definite  plan  or 
purpose,  in  her  own  mind,  or  in  that  of  her  uncle  or  aunt, 
as  to  her  future  residence. 

Indeed,  the  doctrine  is  too  well  settled  to  require  the 
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citation  of  authorities  in  its  support,  that  her  own  inten- 
tions are  of  no  possible  consequence  in  the  solution  of  the 
problem  under  discussion.  It  does  not  appear  that,  at 
any  time  between  her  arrival  at  the  hospital  and  the  date 
of  her  death,  any  intention  to  change  her  residence  from 
New  York  to  Jersey  City  was  formed  by  her  uncle  or 
aunt,  or  that  either  of  them  did  any  act  which  evinced 
or  even  suggested  the  existence  of  any  such  purpose. 
Now  it  is  clear,  from  the  authorities  above  cited,  that  the 
bare  fact  of  the  grant  of  letters  of  guardianship  did  not, 
ipso  facto^  effect  a  change  in  decedent's  domicil. 

I,  therefore,  hold  that,  when  the  decedent  executed  this 
disputed  instrument  and  when  she  died,  her  domicil  and 
residence  were  in  the  city  of  New  York,  and  that,  being 
above  the  age  of  sixteen  years,  she  was  competent  to 
make  a  will  for  the  disposal  of  her  personal  estate. 


THIRD. 

There  remains  for  consideration  the  most  important  is- 
sue in  the  case.  The  contestant  claims  that  the  paper 
propounded  does  not  express  the  free  and  untrammeled 
wishes  of  Fanny  Bosch,  but  that,  in  the  preparation  and 
execution  of  that  paper  she  was  a  mere  passive  instru- 
ment in  the  hands  of  others.  There  have  been  many  at- 
tempts to  describe  with  exactness  that  kind  of  influence, 
whose  exercise  is  deemed  in  law  an  adequate  cause  for 
denying  probate  to  a  will.  In  the  nature  of  things,  such 
attempts  have  always  been  failures.  Each  case  must  be 
determined  according  to  its  own  peculiar  facts  and  cir- 
cumstances, having  in  view  the  simple  principle,  that  no 
instrument  can  be  established  as  a  will  unless  it  speaks 
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the  true  and  voluntary  purpose  of  its  maker.  He  may, 
of  course,  be  governed  in  its  dispositions  by  considerations 
of  affection  and  regard,  and  run  no  risk  thereby  of  im- 
perilling its  validity.  Even  the  earnest  persuasions  of 
the  interested  an  J  self -seeking  will  not  necessarily  vitiate 
a  testamentary  instrument  by  which  they  are  largely 
benefited,  provided  it  appears  that  the  testator,  in  select- 
ing them  as  the  recipients  of  his  bounty,  has  acted  upon 
his  own  judgment  and  has  not  merely  given  expression 
to  the  purposes  of  others,  by  whose  will  his  own  has  been 
subdued. 

As  has  been  stated  already,  this  decedent,  when  she 
executed  the  paper  propounded  as  her  will,  was  a  girl 
barely  sixteen  years  of  age.  It  appears,  by  the  testimony 
of  several  witnesses,  that  she  was  weak  in  body,  of  gentle 
and  compliant  disposition,  and  with  little  strength  of 
character.  Mr.  Hendrickson,  who  was  her  guardian  ad 
litem  in  certain  proceedings,  describes  her  as  a  person 
"with  no  force  -about  her."  Her  power  of  will  was 
doubtless  weakened  by  her  long  and  serious  illness.  One 
of  the  attesting  witnesses,  Mrs.  Hemingway,  who  is  mani- 
festly friendly  to  the  interests  of  the  proponent,  constantly 
refers  to  decedent  as  **the  little  girl" — a  phrase  which 
has,  as  it  seems  to  me,  a  marked  significance.  It  is 
evident  that,  by  reason  of  her  youth,  her  illness  and  her 
docility,  her  will  could  easily  have  been  dominated  by  any 
person  who  had  the  motive  and  opportunity  to  control 
it. 

By  the  law  of  England  (1  Vict.  Stat.,  chap.  26),  no 
persons  under  twenty-one  years  of  age,  except  soldiers 
and  sailors  in  actual  service,  are  competent  to  make  a 
testamentary  disposition  of  their  estates.   Provisions  sim- 
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ilarly  restrictive  apT)ear  upon  the  statute  books  of  many 
states  in  our  own  country.  In  twenty  six  of  them,  no 
person  under  full  age  can  devise  or  bequeath  property  by 
will,  and  in  eight  others  no  bequest  or  devise  is  valid 
unless  made  by  a  person  who  has  reached  the  age  of 
eighteen  years. 

These  facts  emphatically  attest  the  existence  of  a  wide- 
spread 'belief  that  the  extension,  to  pei-sons  of  immature 
years,  of  the  right  to  dispose  of  property  by  will  is  a  pol- 
icy which  is  unwise  and  is  likely  to  be  mischievous  in  its 
consequences.  The  statutes  of  our  own  State  permit  a 
female  infant  of  sixteen  years  or  upwards  to  make  a  will 
of  personal  property,  but,  despite  this  fact,  the  rule  of 
exclusion  which  almost  universally  prevails  elsewhere  is 
here  a  legitimate  and  a  very  important  subject  of  consider- 
ation. It  gives  emphasis  to  the  proposition,  which  must 
be  conceded  to  be  sound,  that  the  degree  of  control  which 
is  sufficient  to  invalidate  a  will  depends  largely  upon  the 
age  of  the  will  maker,  and  that  influefices,  which  might 
legitimately  be  exercised  upon  a  person  of  mature  years, 
justly  fall  under  the  condemnation  of  the  law  when  they 
are  brought  to  bear  upon  a  girl  of  sixteen. 

Upon  examining  the  only  dispositive  provision  of  this 
instrument,  it  is  found  to  be  as  follows :  *'I  give  and  be- 
queath to  my  beloved  aunt,  Angelica  Stinub  .  .  .  ^ 
all  the  money  or  moneys  due  nje  or  to  become  payable  to 
me  at  or  after  the  time  of  my  decease,  and  all  and  every- 
thing else  I  may  possess  or  have  any  interest  in  at  such 
time,  to  have  and  to  hold  to  her  and  to  her  legal  repre- 
sentatives forever."  Then  follows,  *'I  hereby  appoint 
my  said  aunt,  Angelica  Stmub,  my  sole  and  exclusive 
executrix  of  this  my  last  will  and  testament."    This  in- 
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etrument,  from  which  the  proponent  alone  can  derive  any 
benefit,  came  into  existence,  as  I  am  fully  persuaded 
upon  the  evidence,  principally  by  her  procurement.  Her 
own  version  of  the  circumstances  attending  its  execu- 
tion, as  well  as  of  other  material  facts  in  the  case,  is  con- 
fused, self- contradictory,  and  in  some  respects  palpably 
false. 

It  appears  that  the  decedent  was  brought  to  her  aunt's 
house  for  the  purpose  of  executing  this  paper,  and  that 
she  was  immediately  afterwards  taken  back  to  the  hospi- 
tal. This  alone  is  a  suspicious  circumstance,  and  the  in- 
ferences which  it  suggests  are  greatly  strengthened  by 
other  parts  of  the  evidence.  Mrs.  Straub,  her  son  and 
her  two  daughters  were  all  present  at  the  time  of  the  ex* 
ecution  of  the  paper.  The  son  is  now  over  twenty -one 
years  old,  and  the  younger  of  the  daughters  is  above  the 
age  of  seventeen.  Though  they  all  seem  to  have  been 
accessible  at  the  time  of  the  trial,  none  of  them  was  pro- 
duced as  a  witness. 

The  so  called  will  was  drawn  by  a  lawyer  who,  for 
some  unexplained  reason,  retired  from  the  premises  just 
before  its  execution  and  returned  just  after.  Prominent 
among  the  many  statements  of  the  proponent  which 
were  satisfactorily  disproved  was  her  denial,  upon  cross- 
examination,  that,  at  the  time  of  the  will-making  at  her 
residence,  she  knew  that  the  decedent  had  a  claim  to  cer- 
tain insurance  moneys.  Letters  were  introduced,  where- 
by her  knowledge  upon  that  subject  was  conclusively 
established.  It  appeared,  by  the  testimony  of  Mr.  Schus- 
ter, that,  on  a  certain  occasion,  he  asked  Mrs.  Straub  by 
whom  the  will  of  Fanny  Bosch  had  been  witnessed.  She 
said  that  it  had  been  witnessed  by  her  servant  girl  and  by 
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Mrs.  Hemingway,  who  was  **as  stupid  as  horse  manure." 
Schuster,  thereupon,  intimated  that  he  doubted  the  suf- 
ficiency of  this  attestation,  to  which  Mrs.  Straub  replied 
that  the  witnesses  were  good  enough  and  "would  do  all 
she  had  to  say  about  it." 

Counsel  for  the  contestant  cite  many  authorities  in 
support  of  the  doctrine  that  a  will  made  by  a  ward  in  fa- 
vor of  his  guardian  should  be  subjected  to  close  scrutiny, 
and  that  it  is  especially  open  to  suspicion  when  the  guar- 
dian has  taken  an  active  part  in  its  execution.  These 
decisions  seem  to  me  to  have  apt  application  to  the  case 
at  bar.  Though  the  paper  in  dispute  gives  the  property 
to  Straub's  wife  and  not  to  Straub,  and  though  his  let- 
ters of  guardianship  happened  to  be  canceled  about  two 
weeks  before  the  execution  of  this  paper,  the  force  of  the 
doctrine  established  by  the  cases  cited  is  thereby  weakened 
sKghtly,  if  it  all. 

No  testimony  was  introduced  on  the  part  of  the  propo- 
nent which  has  served  to  allay  the  suspicions  aroused  by 
the  evidence  to  which  I  have  called  attention.  I  feel 
compelled  to  deny  this  petition  for  probate. 

A  decree  may  be  entered,  accordingly. 
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New  York  CotrNTY.— Hon.   D.   O.   ROLLINS,  Surro- 
gate.—July,  1883. 

Eisner  v.  Koehler. 

« 

In  the  matter  of  the  estate  of  Henry  Eisner,  deceased. 

Where  a  will  attaches  to  a  legacy  an  enabling  condition,  it  is  an  immaterial 
circumstance  whetlier  the  condition  is  fulfilled  before  or  after  testator's 
death. 

/*  9tefM,  that  the  term  '*  lapsed,"  as  employed  in  reference  to  legacies,  may 
be  predicated  of  one  wbich  has  failed  by  the  happening,  in:  the  testator's 
lifetime,  of  pome  event,  other  than  death,  and  upon  the  happening  of 
which  the  will  has  provided  that  the  legacy  shall  cease. 

Testator,  by  his  will  directed  that,  upon  his  '*  son  H.  attaining  the  age  of 
twenty -one  years,"  his  executors  give  to  his  said  son  the  sum  of  $10,00(). 
M.  became  twenty -one  years  of  age  before  his  father's  death.  Upon  a 
petition  by  him  to  compel  payment  of  a  portion  of  his  legacy,  certain 
of  the  executors  contended  that  the  same  had  lapsed. — 

Held,  that,  the  legatee's  attainment  of  majority  being  the  essence  of  the 
condition,  the  purpose  was  answered  by  his  coming  of  age  in  the  life- 
time of  the  testator,  and  tliat  the  application  should  be  granted. 

While  the  word  '*  advancement "  is  a  technical  term,  and  must  ordinarily  be 
construed  in  its  technical  sense  when  used  by  a  father  in  connection 
with  a  testamentary  provibion  for  a  child,  &  strict  interpretation  is  not 
always  required,  and  may  be  sometimes  quite  inconsistent  with  sur- 
rounding circumstances. 

Testator's  will  gave  the  residuum,  at  the  death  of  his  wife,  to  his  children 
then  living,  and  to  t()e  issue  of  such  as  might  then  have  died,  and 
added:  '*  but  in  such  final  distribution  of  my  estate,  any  sum  by  way 
of  advancement  theretofore  received  by  any  of  my  children,  either  from 
me  during  my  lifetime,  or  under  the  proviaiotis  of  this  my  will,  shall  be 
deducted  from  the  share  of  the  one  so  receiving  such  advancement  in 
such  manner  that  each  of  my  children  shall  receive,  including  such 
advancement,  an  equal  share  of  my  estate."  M.,  a  son  and  legatee, 
having  received  from  the  executors  payment  of  a  portion  of  a  legacy  of 
$10,000,  petitioned  for  payment  of  the  remainder.  It  appeared  that  he 
had  received  from  testator,  during  his  lifetime,  $5,000,  which  was 
.  charged  in  the  account  books  of  the  latter. — 

Held,  that  this  $5,000,  whether  a  loan  or  a  gift,  must  bo  deemed  an  "  ad- 
vancement," within  the  meaning  of  the  provision  quoted,  so  as  to 
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justify  the  executors  in  paying  the  legacy,  and  in  delaying,  until  the 
final  distribution  of  the  estate,  efforts  to  call  petitioner  to  account  for 
the  sum  so  charged. 
Chase  ▼.  Ewing,  61  Barb.,  507 — conrpared. 

Petition,  by  Julius  H.  Eisner,  a  son  of  decedent,  to 
compel  the  executors  of  the  latter's  will  to  pay  the  residue 
of  a  legacy;  opposed  by  David  M.  Koehler  and  Albeit 
Freund,  executors.  The  facts  appear  sufl&ciently  in  the 
opinion. 

Miller,  Peceham  &  Dixon,  f&r  petitioner, 
R.  S-  Newcombe,  far  opposing  executors. 

The  Surrogate. — The  following  are  among  the  provi- 
sions of  the  will  of  this  testator:  At  the  expiration  of  one 
year  from  his  death,  his  executors  are  dii'ected  to  pay  to 
each  of  his  sons,  Louis  and  Samuel,  the  sum  of  ten  thou- 
sand dollars,  if  the  condition  of  his  estate  is  such  as  to 
make  practicable  the  payment  of  a  like  sum  to  certain 
others  of  his  children,  as  provided  in  a  '*  subsequent 
clause"  of  the  will;  otherwise,  to  pay  such  a  sum  only  to 
Louis  and  Samuel  as  will  leave  remaining  a  like  sum  for 
each  of  such  other  children. 

The  '* subsequent  clause"  is  in  these  words:  "And 
upon  each  of  my  sons,  Marcus  and  Julius,  attaining  the 
age  of  twenty-one  years,  and  upon  each  of  my  daughtei-s, 
Frances  and  Mary,  attaining  the  age  of  twenty  one  years 
(or  in  case  either  of  my  daughters  shall  marry  before  that 
time,  with  the  consent  and  approval  of  her  mother,  if 
living,  then  upon  her  marriage),  I  direct  my  executors  to 
give  to  each  of  my  said  sons  and  daughters  the  sum  of 
ten  thousand  dollars.     .     .    ." 

These  bequests,  like  those  to  Louis  and  Samuel,  the 
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children  first  named,  are  saddled  with  a  proviso  that  they 
shall  abate  pro  rata,  if  the  funds  applicable  thereto  are 
not  sufficient  to  justify  payment  in  full. 

This  will  was  executed  in  1875,  when  the  testator's  son 
Julius,  who  is  the  petitioner  in  this  proceeding,  was  about 
fifteen  years  of  age.  He  attained  his  majority  in  December, 
1881,  while  his  father  was  yet  alive.  He  now  asks  for 
an  order  directing  the  executor,  from  whom  he  has  al- 
ready received  part  of  his  legacy  of  ten  thousand  dollars, 
to  pay  him  the  remainder.  It  is  not  disputed  that  his 
petition  is  correct  in  its  averment  that  this  legacy,  if  due, 
may  now  be  fully  discharged  without  jeoparding  in  the 
least  the  rights  of  the  other  beneficiaries  under  the  ^yill. 
Some  of  the  executors  resist  his  application,  however, 
upon  two  grounds,  which  will  be  now  considered. 

First.  They  insist  that  the  ten  thousand  dollar  legacy, 
to  which  he  lays  claim,  ''lapsed  "  because  of  his  attaining 
his  majority  before  the  death  of  his  father.  The  term 
"lapsed  legacy  "is  generally  apphed  to  a  testamentary 
gift,  which  has  become  inoperative  by  reason  of  the  death, 
in  the  lifetime  of  the  testator,  of  the  pei^son  named  as 
legatee.  The  expression,  however,  is  sometimes  used  in 
cases  where  a  bequest  has  failed  by  the  happening,  in  the 
testator's  lifetime,  of  some  event  other  than  that  of  death, 
and  upon  the  happening  of  which  event  his  will  has  pro- 
vided that  the  bequest  shall  cease. 

For  example,  it  has  been  decided  that  a  bequest  to  A. 
so  long  as  she  shall  remain  unmarried  fails,  and  partakes 
of  the  nature  of  a  lapsed  legacy,  upon  the  marriage  of  A. 
in  the  lifetime  of  the  testator  (see  Andrew  v.  Andrew,  1 
Coll.  a,  690). 

I  have  been  unable,  however,  to  discover  any  case  in 
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which  a  legacy  has  been  held  to  have  ' '  lapsed  "  because 
an  event,  upon  whose  happening  a  legacy  was  made  to 
take  effect  under  a  testator's  will,  had  come  to  pass  before 
his  death.  It  is  claimed,  by  the  respondent  executoi's,  that 
this  will  must  be  deemed  to  speak  from  the  death  of  its 
maker,  and  that,  only  in  the  contingency  of  his  attaining 
his  majority  after  that  date,  could  Julius  become  entitled 
to  his  bequest. 

The  case  of  Andrew  v.  Andrew  {stipra),  and  other 
cases  which  discuss  the  doctrine  of  the  lapsing  of  legacies, 
so  far  as  they  are  applicable  at  all  to  the  present  conten- 
tion, suggest,  it  seems  to  me,  a  view  precisely  opposite 
to  that  upon  which  these  respondents  insist.  Those  cases 
say,  in  effect,  that,  although  for  most  purposes  the  will 
of  a  testator  must  be  held  to  speak  from  the  day  of  his 
death,  nevei-theless,  if  he  has  burdened  a  legacy  with 
defeating  conditions,  it  shall  not  matter  whether  those 
conditions  come  into  existence  in  his  own  lifetime 
or  after  his  decease.  In  either  event,  the  legacy  must 
faU. 

Now,  it  seems  to  me  to  be  well  argued,  by  parity  of 
reasoning,  that,  when  a  testator  has  attached  to  a  legacy 
what  may  be  called  enabling  conditions,  it  is  an  immate- 
rial circumstance  whether  the  conditions  are  fulfilled 
before  his  death  or  after. 

Andrew  v.  Andrew  {supra)  decided  that  a  legacy  to 
A.,  *'so  long  as  she  should  remain  unmarried,"  was  de- 
feated by  her  marriage  in  the  lifetime  of  the  testator. 
It  was  evident  that  the  testator,  in  using  the  words  above 
quoted,  had  in  his  mind  the  fact  that,  at  the  time  when 
he  made  the  provision  for  her  benefit,  A.  wasimmarried, 
and  he  meant  to  declare  that,  by  her  retirement  from 
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that  state  of  life,  whenever  such  retirement  iniglit  occur, 
she  should  deprive  herself  of  all  right  to  the  legacy. 

The  doctrine  thus  estabUshed  by  Andrew  v.  Andrew 
— ^a  case  which  concerned  a  legacy  burdened  with  a 
defeating  condition — is  supported  by  numerous  decisions 
in  cases  where  the  condition,  like  that  in  the  case  at  bar, 
is  such  as  I  have  characterized  an  enabling  condition. 

Where,  for  example,  a  testator  has  made  a  bequest  to 
one  of  his  daughters,  upon  her  marrying  with  the  ap- 
proval of  his  widow  or  his  executor,  or  some  other 
specified  person  or  persons,  it  has  often  been  held  that 
the  marriage  of  the  daughter  in  the  lifetime  of  her 
father,  and  with  his  approbation,  must  be  deemed  a  sub- 
stantial compliance  with  the  conditions  created  by  the 
will  (Clarke  V.  Berkley,  2  Vem.y  720;  Parnell  v.  Lyon, 
1  Ves.  &  Bea. ,  Ji79;  Wheeler  v.  Warner,  1  Sim  &  Stu,  ] 
30^;  Smith  v.  Cowdery,  £  Sim.  &  Stu.,  368). 

And  this  in  recognition  of  a  principle  thus  stated  by 
Boper  (LegacieSy  p.  819):  "The  proper  marriage  of  the 
legatee  being  the  essence  of  the  condition,  the  purpose  is 
answered  by  the  marriage  under  the  eye  and  with  the 
consent  of  the  testator.  The  condition,  it  is  true,  is  not 
performed  according  to  the  letter,  but  it  is  so  in  sub- 
stance." 

The  peculiar  facts,  in  the  case  last  above  cited,  present 
this  doctrine  in  the  strongest  possible  light,  A  legacy 
was  bequeathed  to  A.  on  the  day  of  her  marriage  with 
any  other  than  B.,but  in  case  she  should  marry  him,  then 
over.  Notwithstanding  the  fact  that  she  actually  mar- 
ried B.,  she  was  held  entitled  to  the  legacy,  because  such 
marriage  took  place  in  the  lifetime  of  the  testator,  and 
with  his  knowledge  and  approval. 
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It  seems  to  me  that  the  rule  governing  this  class  of 
cases,  as  it  is  laid  down  by  Roper,  supra^  may  be  fairly 
stated,  when  applied  to  the  case  at  bar,  as  follows:  '*The 
legatee's  attainment  of  his  majority  being  the  essence  of 
the  condition,  the  purpose  is  answered  by  his  coming  of 
age  in  the  hfetime  of  the  testator." 

And  it  cannot  fail  to  be  remarked  that  this  rule,  as  ap- 
plied to  such  a  state  of  facts  as  is  here  presented,  does 
not  need  to  be  qualified,  as  it  has  been  necessarily  quali- 
fied in  the  cases  heretofore  cited,  by  the  statement  that, 
while  it  fails  to  recognize  the  necessity  of  literal  obedience 
to  conditions  established  by  a  testator,  it  nevertheless  de* 
mands  that  they  be  substantially  fulfilled.  That  a  bequest 
conditional  upon  the  legatee's  attaining  majority  may 
fairly  be  governed  by  the  rules  of  interpretation  appli- 
cable to  the  case  of  a  bequest  dependent  upon  a  legatee's 
marriage  with  approval  seems  evident  upon  the  slightest 
consideration,  for,  in  both  cases,  the  condition  is  presum- 
ably imposed  with  a  view  of  protecting  the  inexperience 
of  youth.  A  testator  who  thinks  it  wise,  in  makiug  pro- 
vision for  his  minor  children,  to  tie  up  the  inheritance  of 
a  son  during  his  minority,  and  to  place  similar  restrictions 
upon  his  daughter,  unless  before  coming  of  age  she  shall 
contract  a  suitable  maiTiage,  is  likely  to  be  quite  indiffer- 
ent as  to  whether  the  conditions  which  he  has  imposed 
are  fulfilled  before  or  after  the  day  of  his  own  death. 

The  existence  of  this  close  analogy,  between  the  case 
of  a  legacy  conditioned  upon  an  approved  marriage,  and 
of  one  conditioned  upon  attainment  of  majority,  is  em- 
phasized in  the  will  of  this  decedent,  by  the  immediate 
association  of  the  two  in  the  very  provision  upon  which 
this  petition  is  founded. 
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Iq  the  same  clause,  Mr.  Eisner  gives  a  bequest  to  each 
of  two  minor  sons  upon  his  becoming  twenty-one  years 
old,  and  to  each  of  two  minor  daughters  upon  her  attain- 
ing that  age,  or  upon  her  marriage  before  that  time,  with 
her  mother's  approval. 

I  am  at  loss  to  see  how  any  argument  can  be  urged  in 
favor  of  excluding  the  petitioner  from  enjoyment  of  his 
legacy,  because  of  his  fulfilling  in  decedent's  lifetime  the 
condition  upon  which  that  legacy  was  made  dependent, 
which  could  not  have  been  pressed  with  equal  cogency 
against  the  claim  of  one  of  the^aughters^  if  she  had  mar- 
ried before  her  father's  death. 

In  many  cases,  where  testators  have  given  bequests  de- 
pendent upon  the  doing  of  what  had  already  been  done, 
or  the  happening  of  events  which  had  already  happened, 
the  impossible  conditions  have  been  disregarded  and  the 
bequest  sustained.  For  example,  in  the  case  of  a  legacy 
to  A. ,  '^if  he  remit  the  debt  due  to  him  from  B.,"  the  be- 
quest has  been  pronounced  absolute,  where  the  debt  was 
remitted  prior  to  the  date  of  the  will.  So,  too,  a  legacy 
to  A. ,  upon  the  contingency  of  a  particular  vessel  return- 
ing from  a  voyage,  has  been  upheld  upon  the  discovery 
that  such  vessel  had  already  come  into  port  (Roper  on 
Legacies,  566). 

In  both  of  the  last  two  cases,  the  event  upon  which  the 
legacy  was  conditioned  had  actually  taken  place  before 
the  execution  of  the  will,  but  if  it  had  come  to  pass  be- 
tween that  date  and  the  day  of  the  testator's  death, 
the  ruling  would  manifestly  have  been  the  same,  be- 
cause it  would  manifestly  have  been  grounded  upon  the 
same  principle. 

The  decided  cases  to  which  I  have  referred  clearly 
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establish  that^  in  the  interpretation  of  such  a  condition 
as  the  one  under  review,  it  is  proper  to  inquire  what  pur- 
pose the  testator  had  in  imposing  it,  and  that,  in  the  ab- 
sence of  any  language  indicating  a  contraty  intention, 
such  condition  should  be  deemed  fulfilled  whether  it  has 
been  satisfied  after  the  testator's  death,  or  before  that 
event  and  subsequently  to  the  execution  of  the  will,  or 
even  befoi'e  such  execution. 

The  good  sense  of  this  rule  of  interpretation  can  per- 
haps be  no  more  effectually  shown  than  by  the  manifest 
insufficiency  of  any  other,^in  dealing  with  such  a  will  as 
was  the  subject  of  consideration  in  Tattersall  v.  Howell 
{2  Meriv.,  26).  A  reference  to  the  facts  of  that  case 
may,  therefore,  serve  a  useful  purpose,  though  the  point 
involved  in  its  decision  was  quite  foreign  to  the  present 
discussion. 

A  testatrix  made  this  disposition  in  her  will:  **  Pro- 
vided my  son  changes  the  course  of  life  he  has  too  long 
followed,  and  will  give  up  all  his  low  company  and  fi-e- 
quenting  public  houses  and  vices,  I  then  leave  him  the 
interest  of  five  thousand  five  hundred  pounds  out  of  my 
residue,  for  his  life  .  .  .  but  if  he  will  not  give 
them  up  entirely,  then  I  only  leave  him  fifty  pounds  a 
year  for  life." 

Now,  if  the  executor's  contention  in  the  present  pro- 
ceeding is  correct,  the  son  of  the  testatrix,  in  the  case 
just  cited,  would  have  absolutely  forfeited  his  legacy  of 
£5,500,  if,  in  deference  to  his  mother's  manifest  wishes, 
he  had  reformed  in  her  lifetime.  In  other  words,  it  was 
absolutely  necessary  for  him,  in  order  to  entitle  himself 
to  the  legacy,  to  continue  his  evil  companionship  and  his 
resort  to  '^public  houses  and  vices"  until  the  death  of 
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his  mother.  Such  a  construction  of  the  will  is  mani- 
festly absurd.  But  why?  Simply  because  it  utterly 
ignores  the  spirit  and  purpose  of  the  condition.  If  that 
spirit  and  purpose  may  be  sought  for  in  a  testator's 
words,  then  it  seems  clear  to  me  that,  in  the  case  at  bar, 
the  legacy  to  Julius  Eisner  is  just  as  effectual  as  if  he 
had  but  yesterday  attained  his  majority. 

Second.  It  is  alleged  by  the  objecting  executors  that 
the  petitioner  is  charged,  in  certain  account  books  of  his 
father,  "  with  a  check  of  $5,000,  in  like  manner  as  the 
testator  on  said  books  charged  loans  made  by  him  to 
various  business  friends  and  acquaintances."  The  execu- 
tors add  that  '*  whether  said  $5,000  so  charged  is  to  be 
deemed  a  loan  to  be  collected  from  the  petitioner,  or  as 
an  advancement,  to  await  final  distribution  of  the  estate 
under  the  terms  of  the  will,"  they  are  not  informed. 

The  language  of  the  testator,  which  occasions  this  con- 
troversy, is  as  follows:  *'A11  the  residue  ...  of  my 
estate  which  may  remain  at  the  death  of  my  wife 
.  .  .  I  give  unto  my  children  then  living  and  to  the 
issue  of  any  who  may  have  died  .  .  .  but  in  such 
final  distribution  of  my  estate,  any  sum  by  way  of 
advancement  theretofore  received  by  any  of  my  chil- 
dren, either  from  me  during  my  lifetime  or  under  the  pro- 
visions of  this  my  will^  shall  be  deducted  from  the  share 
of  the  one  so  receiving  such  advancement  in  such  man- 
ner that  each  of  my  children  shall  receive,  including  such 
advancement,  an  equal  share  of  my  estate." 

It  is  concede*!  by  the  petitioner  that  he  received  from 
his  father  the  sum  of  $5,000,  and  that  the  same  was 
never  repaid.  Upon  these  facts,  the  question  arises 
whether  or  not  this  $5,000  should  be  deemed  an  '^ad- 
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yancement,"  within  the  meaning  of  that  expression  as 
used  in  the  will,  so  as  to  justify  the  executors  in  paying 
the  legacy  which  I  have  just  held  to  be  valid,  and  in 
delaying  until  the  final  distribution  of  the  estate  any 
eflforts  to  call  this  petitioner  to  account  for  the  $5,000  he 
received  from  his  father. 

It  is  suggested,  on  behalf  of  the  executor,  that  the 
word  ^^advancement"  has  a  fixed  and  precise  meaning  in 
testamentary  law,  and  that  it  is  not  sufficiently  compre- 
hensive to  include  a  loan  such  as  the  transaction  between 
the  petitioner  and  his  father  may  prove  to  have  been.  It 
is  doubtless  true  that  the  word  * 'advancement"  is  a  tech- 
nical term,  and  that  it  must  ordinarily  be  construed  in  its 
technical  sense,  when  \ised  by  a  father  in  connection  with 
a  testamentary  provision  for  a  child;  but  a  strict  inter- 
pretation is  not  always  required,  and  may  sometimes  be 
quite  inconsistent  with  surrounding  circumstances.  Such, 
indeed,  seems  to  be  the  case  here.  The  will  itself  contains 
internal  evidence  that  the  testator  did  not  design  to  re- 
strain the  meaning  of  the  term  in  question  within  its  or- 
dinary limits,  for  he  directs  that,  for  the  purpose  of  ulti- 
mate equalization,  advancements  '  'theretofore  received  by 
either  of  my  children"  (that,  is,  received  by  them  befoi^ 
such  final  distribution)  ''from  me  during  my  lifetime  or 
under  the  provisions  of  this  my  will,^^  shall  be  taken  into 
account.  These  words  can  receive  no  possible  interpreta- 
tion, which  does  not  necessitate  the  enlargement  of  the 
meaning  of  the  word  '^advancement"  so  as  to  cover  all 
sums  received  by  the  beneficiary  from  the  executors  in 
the  course  of  their  administration  of  the  estate,  including, 
for  example,  the  very  legacy  which  is  here  the  subject  of 
controversy.    It  is  clear,  therefore,  that  the  word  ^'ad- 
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vancement"  is  not  to  be  limited  to  its  strict  technical 
sense,  and  I  take  it  that,  entirely  apart  from  the  consid- 
eration whether  the  $6,000  which  the  petitioner  received 
from  his  father  was  a  loan  or  a  gift,  it  was  an  '  *ad va,nce- 
ment,"  within  the  true  meaning  of  that  word  as  used  by 
the  testator. 

The  case  of  Chase  v.  Ewing  {51  Barb.,  697)  has  been 
cited  in  support  of  the  opposite  view.  The  will  there 
under  consideration  contained  this  clause:  ''Wliatever 
advances  I  have  made  to  any  of  my  children  .... 
for  which  any  receipts  or  other  evidences  of  indebtedness 
may  be  found  among  my  papers  after  my  decease,  I 
hereby  give  and  devise  to  my  said  children,  to  each  one 
the  advance  made  to  each,  my  intention  being  by  this 
that  such  receipt  or  other  evidence  of  indebtedness  shall 
not  be  calculated  or  enforced  against  them  or  either  of 
them  who  may  have  signed  the  same."  The  court  held 
that  "  the  entire  tenor  and  scope  of  the  clause  showed 
clearly  that  the  testator  had  in  view,  not  gifts  and  ad- 

» 

vancements  previously  made  as  stick,  but  only  advances 
in  the  nature  of  loans,  for  which  the  testator  held  vouch- 
ers whereby  the  claims  could  be  enforced." 

This  was  simply  a  determination  that,  under  the  par- 
ticular facts  and  circumstances  there  appearing,  the  word 
**ac?i«^ices,"  as  used  by  the  testator,  was  so  limited  in  its 
meaning  as  not  to  include  '^advancements'^  in  the  ordi- 
nary acceptation  of  that  term.  The  case  has  little  bearing 
here,  but  the  tendency  of  the  decision  is  rather  for  than 
against  the  (Conclusion  which  I  have  reached  in  the  case 
at  bar. 

The  petition  heT'ein  \?>  granted,  and  a  decree  may  be  en- 
tered accordingly. 
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New  York  County.— Hon.  D.  G.  EOLLINS,  Surro- 
gate.—July,  1883. 

Murphy  v.  Marcellus. 
In  the  matter  of  the  estate  of  Mary  E.  Dean,  deceased. 

Testatrix,  by  her  will,  bequeathed  to  M.  a  certain  bond  and  mortgage  for 
$2,000.  She  also  bequeathed  general  pecuniary  legacies,  and  specific 
legacies  of  unproductive  articles.  A  sub<«eqiient  clause  read:  '*The 
several  legacies  hereinbefore  provided  for  I  direct  my  executors  to  pay 
at  the  expiration  of  one  year  from  the  probate  of  my  will,  and  -rithout 
interest. " — 

Held,  that  M.  was  entitled  to  the  interest  accrued  upon  his  bond  and  mort- 
gage, not  eo  nomine ^  but  as  the  increase  of  a  productive  specific  legacy, 
severed  from  the  rest  of  testatrix's  property. 

Construction  of  decedent's  will,  upon  the  judicial  set- 
tlement of  the  account  of  J.  L.  Marcellus,  executor 
thereof,  so  far  as  related  to  a  legacy  to  William  Murphy. 
The  facts  appear  sufficiently  in  the  opinion. 

Charles  Bradshaw,  for  executor. 
P.  L.  McClellah,  for  legatee. 

The  Surrogate. — By  the  will  of  this  decedent,  William 
Murphy  is  the  legatee  of  a  certain  bond  and  mortgage  of 
$2,000,  which  the  executor  is  directed  to  assign  to  him 
upon  the  settlement  of  the  estate.  This  being  a  specific 
legacy,  severed  from  the  rest  of  the  testatrix's  property, 
its  increase  and  emoluments  must  be  held  to  belong  to 
the  legatee,  unless  such  a  disposition  thereof  is  inconsist- 
ent with  some  express  direction  of  the  testatrix  (Shouler's 
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Ex.  and  Admin.,  §  480;  Loringv.  Woodward,  ^1  N.  H., 
391;  Beal  v.  Grafton,  5  Oeo.,  301;  Isenhart  v.  Brown,  2 
Edw.  Ch.^  3ji,l;  Barrington  v.  Tristram,  6  Ves.y  34^; 
Clive  V.  Clive,  Kapy  606;  Cogswell  v.  Cogswell,  2  Edw, 
Ch,,  231;  Raven  v.  Waite,  1  Swans,,  667). 

It  is  contended  that  such  inconsistency  is  indicated  in 
the  tweilty- first  clause  of  the  will.  **  The  several  lega- 
cies," says  that  clause,  * ^  hereinbefore  provided  for  I 
direct  my  executors  to  pay  at  the  expiration  of  one  year 
from  the  probate  of  my  will,  and  without  interest.^'' 

The  testatrix  had,  in  several  pi'eceding  clauses,  be- 
queathed general  legacies  of  certain  specified  sums  of 
money.  She  had,  also,  bequeathed  specific  legacies  of 
divers  articles,  such  as  her  watch,  clothing,  furniture, 
etc.,  which,  in  the  nature  of  things,  would  have  no  ac- 
cretion of  interest  or  income,  and  she  had  given  this  leg- 
acy of  a  bond  and  mortgage,  which  was  productive  in  its 
character. 

I  think  it  was  her  intention,  in  the  twenty-first  clause 
of  her  will,  to  direct  that  interest,  eo  nomine,  should  be 
allowed  upon  no  one  of  these  legacies,  whether  the  same 
bequeathed  a  specific  sum  of  money  or  an  article  of  fur- 
niture, or  of  clothing,  or  this  bond  and  mortgage.  The 
restriction  did  not,  however,  forbid  the  application  of  the 
rule  of  law  above  cited,  as  applicable  to  specific  produc- 
tive legacies.  Indeed,  as  I  interpret  the  clause  in  question, 
it  gives  the  very  same  direction  with  reference  to  allow- 
ance of  interest  as  the  law  would  have  given,  if  the  tes- 
tatrix had  been  silent  on  the  subject. 

Vol.  L— !• 
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New  York  Couoty.—Hon.  D.  G.  ROLXINS,  Surro- 
gate.— ^July,  1883. 

Barker  t.  Smith. 

In  the  matter  of  the  jvdicial  settlement  of  the  account  of 
the  sole  acting  executor  of  the  will  of  William 
Smith,  deceased. 

Testator,  at  the  time  of  his  death,  owned  certain  shares  of  railroad  stock 
which  were  regarded  as  worthless,  and  were  to  inventoried.  By  a  reor- 
ganization these  shares  became  convertible  into  thoae  of  the  stock  of 
another  railroad,  and  valuable.  The  executor  effected  the  conversion, 
and,  after  an  interval  during  which  the  shares  tluctuateil  in  price, 
bought  the  sharps  so  converted  by  him,  at  private  sale,  for  his  own  ac- 
count. Upon  his  accounting  before  the  Surrogate,  the  parties  being 
disposed  to  sanction  the  purchase, — 

Bdd,  that  the  executor  was  bound  to  exercise  only  such  care  and  judgment, 
as  to  the  time  and  price  of  sale,  as  prudent  men  are  wont  to  display  in 
their  own  affairs,  and  that,  in  the  absence  of  evidence  of  dereliction  on 
the  part  of  the  executor,  in  not  disposing  of  the  stock  on  the  day  when 
it  attained  wiiat  subsequently  proved  to  be  its  maximum  value  down 
to  the  time  of  his  purchase,  he  was  chargeable  only  with  the  market 
value  on  the  day  of  sale,  with  interest. 

Objections,  by  James  W.  Smith,  sole  acting  executor 
of  decedent's  will,  to  the  confirmation  of  the  referee's  re- 
port upon  his  accounting.  The  account  was  contested  by 
Charity  Barker,  residuary  legatee.  The  facts  appear 
sufficiently  in  the  opinion. 

EuoBKB  H.  PoMBROT,  foT  executoT. 
a.  J.  DiTTEiraoEPER,  for  G.  Barker. 

The  Surrogate.— In  November,  1881,  James  W. 
Smith,  sole  acting  executor  of  this  estate,  filed  his  ac- 
count and  commenced  proceedings  for  its  settlement. 


I 
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Certain  objections  were  interposed  by  one  of  the  residuary 
legatees  under  decedent's  will,  and  the  issues  thus  pre- 
sented were  submitted  to  a  referee,  whose  report  is  now 
before  me.  To  the  confirmation  of  this  report  the  ex- 
ecutor objects,  claiming  that,  in  several  important  par- 
ticulars, its  conclusions  are  erroneous. 

First.  His  most  important  objection  arises  upon  the 
following  state  of  facts:  The  testator,  at  the  time  of  his 
death,  was  a  holder  of  certain  shares  of  stock  in  the 
Toledo,  Peoria  and  Warsaw  Eailroad,  which  were  re- 
garded as  worthless,  and  were  so  described  in  the  execu- 
tor's inventory.  But,  in  pursuance  of  arrangements, 
whose  details  it  is  needless  to  specify,  these  shares  were 
subsequently  made  convertible  into  shares  of  the  Wabash, 
St.  Louis  and  Pacific  Railroad  Company,  and  thereupon 
became  valuable.  The  executor  effected  the  exchange, 
and  held  the  new  stock  for  a  time  after  the  conversion. 
Then  for  the  sake,  as  he  says,  of  settling  up  the  aflfairs 
of  the  estate,  he  bought  the  same  at  private  sale,  and 
ever  since  has  held  them  as  his  own.  The  reorganiza 
tion,  which  had  made  the  property  valuable,  had  taken 
effect  in  January,  1881,  and  the  old  stock,  at  all  times 
after  that  date  and  before  the  executor  bought  it,  had 
been  convertible  into  new.  During  this  interval  there 
was  much  fluctuation  in  its  value.  In  March,  it  was 
worth  something  less  than  $48  a  share;  in  June  about 
$(50.  The  executor  thinks  that  he  should  be  suffered  to 
retain  it  at  the  rate  of  $33.  The  referee  holds  him  to  a 
liability  of  $60  per  share,  which  is  the  highest  market 
value  the  stock  had  attained  at  any  time  before  its  ap- 
propriation by  the  executor.  This  conclusion  is,  in  my 
judgment,  erroneous. 
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As  this  property  is  still  in  the  possession  of  the  execu- 
tor, it  is  no  doubt  within  the  power  of  the  court  to  re- 
quire him  to  restore  it  to  the  estate  (Boerum  v.  Schenck, 
il  N.  F.,  182;  Davoue  v.  Fanning,  ^  Johns,  Ch.,  252; 
Gardner  v.  Ogden,  22  N.  F.,  327).  He  ought  not  to  have 
bought  it,  and  ought  not  to  be  allowed  to  retain  it  against 
objection,  even  if  it  were  admitted  that  he  purchased  in 
good  faith  and  paid  adequate  consideration  (Terwilliger 
V.  Brown,  UN.  F.,  237;  Fulton  v.  Whitney,  66  N.  F, 
5i8).  But  parties  entitled  to  object  to  such  purchase  are 
at  liberty  to  sanction  it,  and  they  seem  disposed  to  do  so 
in  the  present  case.  They  claim,  however,  that  the  ex- 
ecutor should  account  for  the  property  in  question  at  the 
highest  price  which  he  could  have  obtained  for  it  in  the 
market,  if  he  had  seized  the  most  favorable  opportunity 
to  sell  it  for  the  benefit  of  the  estate.  It  seems  to  me 
that  this  claim,  which  is  sustained  by  the  referee,  can 
only  be  upheld,  if  the  evidence  shows  that  the  exe  utor 
was  derelict  in  not  disposing  of  the  stock  on  the  very  day 
when  it  chanced  to  attain  what  subsequently  proved  to  be 
its  maximum  market  value  down  to  the  time  of  his  pur- 
chase. Now,  the  evidence  does  not  show  any  such 
dereliction. 

The  Court  of  Appeals  has  very  recently  held,  in  a  case 
as  yet  unreported  (in  the  matter  of  the  final  accounting 
of  Horace  Gray),  that  an  executor,  who  finds  among  the 
assets  of  his  decedent's  estate  investments  of  such  a  na- 
ture as  those  now  under  consideration,  is  bound  to  exer- 
cise, in  reference  to  the  time  and  price  of  sale,  such  care 
and  judgment  as  prudent  men  are  wont  to  display  in  the 
management  of  their  own  affairs,  and  that  if,  in  the  ex- 
ercise of  such  care  and  judgment,  he  holds  such  property 
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beyond  the  time  when  it  could  have  been  sold  with  the 
best  results,  he  ought  not  to  be  held  chargeable  for  the  de- 
ficiency (McRae  v.  McRae,  3  Bradf, ,  199). 

When  the  doctrine  is  applied  to  the  case  at  bar,  no  rea- 
son appears  for  charging  the  accounting  party  with  any 
larger  sum  than  the  value  of  the  property  in  question  at 
the  time  he  converted  it.  The  situation  is  precisely  the 
same  as  it  would  have  been,  if  he  had  sold  the  property 
to  a  stranger  on  the  day  when  he  bought  it  himself.  In 
that  eventj  it  is  clear  that  he  would  be  chargeable  with 
the  market  value  on  the  day  of  the  sale,  and  interest 
(Stiles  v.  Burch,  6  Paige,  132). 

This  conclusion  is  supported  by  several  decisions  of  our 
court  of  last  resort  (see  Devlin  v.  Pike,  6  Daly,  86; 
Thayer  V.  Manley,  73  N,  Y.,308;  Mechanics  and  Traders' 
Bank  v.  Farmers  and  Mechanics'  Bank,  60  N.  Y.,  40; 
Whelan  v.  Lynch,  60  N.  F.,  469;  Ormsby  v.  Copper  Min- 
ing Co.,  66  N.  F.,  6£3;  Tyng  v.  Warehouse  Co.,  68  K  F, 
308). 

These  are  cases  which  determine  the  measure  of  dam- 
ages in  suits  for  unlawful  conversion,  and,  while  not 
strictly  decisive  of  the  present  contention,  they  furnish 
a  strong  argument,  by  analogy,  in  favor  of  fixing  this 
executor's  liability  according  to  the  value  of  the  stock 
when  he  bought  it.  The  transfer  was  made,  the  executor 
says,  *' just  on  or  before  August  10,  1881.  ...  It 
may  have  been  a  month  before."  The  market  value  of 
the  stock  at  about  that  period  I  find  to  be  fifty-four 
dollars  per  share,  at  which  rate  the  executor  must  ac- 
count for  it. 

Second.  The  referee  errs  in  charging  the  executor  with 
interest  from  the  entry  of  the  decree  upon  the  last  acco\int- 
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ing,  to  the  date  of  his  report,  upon  payments  found  by  such 
decree  to  have  been  prematurely  made  to  two  of  the  resid- 
uary legatees.  This  interest  should  not  be  allowed  beyond 
the  time  when  the  Ninth  street  property  was  sold,  for, 
at  that  time,  the  executor  would  have  •been  justified  in 
discharging  the  legacies,  if  they  had  not  been  discharged 
already.  Of  course,  the  only  person  who  can  receive  any 
benefit  from  this  charge  of  interest  is  that  legatee  to  whom 
no  such  payment  was  made,  and  she  is  entitled  to  her 
proportional  share  only.  For  the  balance,  the  executor, 
if  charged,  must  also  be  credited,  as  against  the  bene- 
ficiaries to  whom  such  unauthorized  payments  have  been 
made. 

A  decree  may  be  entered  conforming  to  the  report  of 
the  ref  eree,  except  as  its  conclusions  are  modified  in  this 
decision. 


»  •  4 


Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sub- 
rogate.—May,  1882, 

Matter  op  Dunn. 

In  the  matter  of  the  probate  of  a  paper  propounded  as  the 
last  will  and  testament  of  Hugh  S.  Dunn,  deceased. 

Jl  Surrogate's  court  has  no  power  to  make  an  order  allowing  the  interven- 
tion of  new  parties  to  a  contest  over  the  probate  of  a  will,  where  a  de- 
cree has  been  rendered  in  iho  matter,  tiud  an  appeal  therefrom  is  pend- 
ing. 

Code  Civ.  Pro.,  §  2573,  preserving  the  former  rule,  requires  the  application 
for  such  an  order  to  be  made  to  the  appellate  court,  which  has  ample 
power  in  the  premises,  also  by  virtue  of  id. »  §  452. 
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James  L.  Montgomery,  in  behalf  of  himself  and 
others  claiming  to  be  heirs-at  law  and  next  of  kin  of  the 
decedent,  presented  a  petition  alleging  that  they  were 
such  heirs,  et-c. ;  that  they  were  not  cited  or  in  any  way 
made  parties  to  the  proceeding  instituted  to  prove  the 
will  of  the  decedent;  that  such  will  had  been  admitted  to 
probate,  and  that,  on  an  appeal,  the  decree  so  admitting 
the  same  was  reversed,  and  a  trial  of  the  issues  relating 
thereto,  directed  to  be  had  at  the  Westchester  circuit;  that, 
on  such  trial,  a  verdict  was  given  in  favor  of  the  propo- 
nent, from  the  judgment  entered  upon  which  the  con- 
testants appealed  to  the  general  term  of  the  Supreme 
Court,  which  had  recently  reversed  the  same  and  granted 
a  new  trial;  and  that  the  petitioner,  and  those  in  whose 
behalf  he  made  the  application,  were  willing  to  be  bound 
by  all  proceedings  theretofore  taken  herein;  and  prayed 
for  a  citation,  to  be  directed  to  the  proponent,  and  the 
contestant  who  had  appeared,  **  requiring  them  to  show 
cause  why  an  order  should  not  be  made  in  accordance 
with  the  prayer  of  the  petition." 

John  C.  Qvjack,  for  petitianer. 

The  Surrogate. — Doubtless,  the  petitioner  intended  to 
pray  for  an  order  allowing  the  petitioner  and  those  whom 
he  represents  to  intervene  and  become  parties  to  the  ac- 
tion now  pending,  or  parties  to  the  proceeding  which  was 
pending  in  this  court.  Believing  such  to  be  the  order 
sought,  and  regarding  it  as  having  been  properly  prayed 
for,  I  think  this  court  has  no  power  to  grant  it.  It  was 
held  in  Foster  v,  Tyler  (7  Paige,  4^),  that,  in  such  case, 
the  person  desiring  to  be  made  a  party  must  apply  to  the 
court  in  which  the  proceeding  was,  at  the  time,  pending. 
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This  was  followed  in  Marvin  v.  Marvin  {11  Abb.  Pr,,  07). 
These  cases  were  decided  when  the  E.  S.  were  in  force. 
Under  the  present  Code,  I  think  the  practice  is  in  no 
way  changed,  but  is  expressly  recognized  by  §  2573, 
which  provides  that  such  parties  may  be  brought  in  by 
an  order  of  the  appellate  court.  The  Supreme  Court  is  the 
'^appellate  court"  of  the  Surrogate's  court,  and  it  is  in 
that  court  this  cause  is  now  pending*  Independently  of 
the  section  above  cited,  I  think  the  Supreme  Court  has 
ample  power,  under  section  452  of  the  Code,  to  furnish 
the  relief  supposed  to  be  sought. 
Ordered  accordingly. 


Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sub- 
rogate.— May,  1882. 

Hall  v.  Tryon. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
Washington  A.  Hall  and  others,  executors  of  and 
trustees  under  the  last  will  of  Samuel  Tryon,  de- 
ceased. 

There  is  no  mode  of  computing  executors*  commissions,  other  than  that 
pointed  out  by  the  statuie;  which  provides  a  compensation  based  upon 
mms  of  money  receir^d  an.d  paid  out. 

No  compensation  can  be  allowed  to  executore  for  receiving  or  delivering  a 
specific  legacy. 

Testator  left  a  personal  estate  including  certain  corporate  bonds,  which  he 
bequeathed  to  his  executors  in  trust,  to  collect  and  pay  the  income  to 
certain  life-beneficiaries,  at  whose  death  tlie  executors  were  directed  to 
divide  and  deliver  the  said  bonds  and  accrued  income  among  and  to 
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certain  persons  named.  The  executors  were  also  given  a  discretionary 
power  to  sell  any  of  the  bonds.  On  an  accounting,  during  the  lifetime 
of  the  life-beneficiaries,  none  of  the  bonds  having  been  sold,  the  exec- 
utors }\sked  half-commissioi!8  on  the  value  of  the  bonds,  as  constituting 
a  sum  of  money  received  by  theuL — 
Held,  that  the  bonds,  in  respect  to  the  principal  thereof,  were  specific  lega- 
cies, and  that  no  commissions  were  allowable  on  their  value. 

The  testator  left  a  personal  estate  inventoried  at  about 
$290,000.  Among  his  assets  were  bonds  of  various  cor- 
porations, of  the  par  value  of  $75,000,  which  were  dis- 
posed of  as  follows:  Fifty  bonds  of  $1,000  each  were 
bequeathed  to  his  executors  in  trust,  to  collect  and  pay 
the  income  to  his  wife  during  her  life,  and,  at  her  death, 
*'to  divide  the  said  bonds"  and  the  accrued  income 
among  persons  designated  in  the  will.  The  remaining 
$25,000  in  bonds  was  given  to  the  executora  in  like  man- 
ner, and  they  were  directed  to  pay  the  interest  and  in- 
come thereof  to  other  life-beneficiaries,  and,  at  their 
deaths,  to  divide  and  deliver  the  said  bonds  and  accrued 
income  among  and  to  certain  other  persons  desig- 
nated in  the  will.  The  executors  were,  by  the  will, 
clothed  with  power,  in  their  discretion,  to  sell  any  of  the 
bonds. 

These  bonds,  however,  remaining  unsold,  and  the  per- 
sons  having  the  life-interest  being  still  living,  the  execu- 
tors, on  their  accounting,  claimed  commissions  on  the 
amount  and  value  of  these  bonds,  the  value  statfed  in  the 
inventory  being  $92,500.    This  claim  was  resisted, 

Chablbs  H.  BAHiET,  foT  exeeutoTi. 

Kelson  TATLOB,/or  John  Tryon  amd  others,  legatees. 

The  Surrogate. — Our  statute  provides  a  compensation 


-^^ 
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for  executors  based  upon  sums  of  money  received  and 
paid  out.  I  know  of  no  mode  of  computing  commis- 
sions, other  than  is  thus  furnished  by  the  statute.  It  is 
true  that,  where  executors  receive  bonds  and  mortgages, 
or  other  securities  belonging  to  the  testator,  and  deliver 
them,  in  payment  of  general  legacies,  to  legatees  who 
receive  them  as  cash,  they  will  be  entitled  to  commissions 
thereon,  because  the  legatees  chose  to  treat  them  as  so 
much  money,  and  to  receive  them  as  such.  Nor  can  I 
perceive  how  the  fact  that  the  interest  on  these  bonds  is 
intercepted  for  certain  lives,  befoi^e  they  are  to  be  deliv- 
ered, to  those  entitled  to  them  in  remainder,  in  specie, 
can  in  any  manner  affect  the  question.  Had  any  of  the 
bonds  been  sold,  the  question  would  have  been  very  dif- 
ferent, but  they  have  not. 

As  the  matter  now  stands,  the  executors  cannot  claim, 
in  so  far  as  the  bonds  are  concerned,  that  they  constitute 
a  sum  of  money  received  by  them,  on  which  they  are  en- 
titled to  half -com  missions.  It  is  abundantly  settled  that 
executors  are  entitled  to  no  compensation  for  receiving 
and  delivering  specific  legacies.  If  none  of  the  bonds 
should  be  sold,  and  they  should  ultimately  be  delivered  to 
those  designated  by  the  will  to  receive  them,  they  will  be 
so  delivered  as  bonds,  and  not  as  money.  At  that  time, 
they  may  be  worth  more  than  the  value  placed  upon 
them  in  the  inventory,  and  they  may  be  worthless. 
However  that  may  be,  at  this  stage  of  the  administra- 
tion of  the  estate,  I  am  of  opinion  that  no  commissions 
should  be  allowed,  either  on  the  face,  or  on  the  estimated, 
value  of  the  bonds.  There  is  no  question  but  that  they 
are  entitled  to  commissions  on  the  interest  or  income 
derived  from  them,  which  has  been  received  and  paid  over. 
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The  sole  question  about  which  there  has  been  any  con- 
test is  that  relating  to  the  commissions.  This  I  regard 
as  such  a  contest  as  will  warrant  the  court,  in  its  discre- 
tion, under  section  2561,  to  allow  the  larger  sum  fixed  as 
costs.  It,  therefore,  seems  that  the  contestants,  having 
succeeded,  are  entitled  to  costs  out  of  the  estate,  to  be 
taxed;  while  the  executors  are  entitled  to  an  allow- 
ance under  section  2562.  These  costs  and  allowances  will 
be  taxed  in  the  usual  manner. 

Decreed  accordingly. 


Westchester  County.— Hon.  OWEN  T.  COFFIN,  Stje- 

ROG  ATE.— June,  1882. 

Houghton  v.  Watson. 

In  the  matter  of  the  estate  of  William  Watson,  deceased. 

A  father,  as  the  natural  guardian  of  his  infant  child,  may  exercise  control 
only  over  the  person  of  the  latter,  and  has  no  right,  as  such  guardian, 
to  receive  a  legacy  payable  to  him. 

Accord ingly,«w here  four  infants  over  fourteen  years  of  age  united  with 
their  father,  who  petitioned  in  behalf  of  another  and  younger  child,  in 
praying  for  an  order  directing  the  executors  of  the  will  of  their  ma- 
ternal grandfather  to  pay  to  the  father  so  much  of  the  income,  amount- 
ing to  over  $20,000  per  annum,  due  them  under  such  will,  as  was 
necessary  for  their  support  and  education,  on  allegations  of  the  fatlier'8 
inability  to  provide  therefor, — 

Meld,  that  the  court  had  no  power  to  make  the  order  sought,  which  would, 
therefore,  if  granted  afford  no  protection  to  the  executors;  that  the  in- 
terests of  the  infants  could  be  properly  cared  for  by  means  of  the  ap- 
pointment of  a  general  guardian;  and  that  the  prayer  of  the  petition 
must  be  denied. 

The  petition  presented  in  this  matter  showed  that 
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William  Watson,  late  of  Westchester  county,  died  seized 
of  a  large  estate,  and  leaving  a  widow,  and  several  child- 
ren, one  of  whom  was  the  wife  of  Henry  G.  Houghton, 
of  London,  England;  that  he  left  a  last  will  and  testa- 
ment, which  was  duly  proved  in  1877,  of  which  his  son 
William  and  others  were  executors;  that  his  widow  and 
all  his  children,  with  the  exception  of  Mrs.  Houghton, 
who  had  since  died,  were  still  living;  that  his  estate  con- 
sisted of  real  and  personal  property;  that,  by  the  will,  he  di- 
rected, among  other  things,  that  certain  real  and  personal 
property,  including  a  sum  of  money  sufficient  to  raise  a 
net  annual  income  of  thirty  thousand  dollars  free  from 
all  taxes  and  charges,  should  be  set  apart  for  the  use  of 
his  widow  during  her  life,  and,  after  giving  certain  lega- 
cies to  various  persons,  he  devised  all  the  remainder  of 
his  estate,  real  and  personal,  including  that  portion  set 
apart  for  the  widow,  to  his  executors  and  trustees,  to 
divide  the  same,  or  the  proceeds  thereof,  into  as  many 
equal  shares  as  he  should  leave  children,  and  to  pay  the 
income  of  the  share  set  apart  for  each  of  his  daughters, 
to  the  use  of  such  daughter  during  her  life,  and,  after 
her  death,  to  divide  and  distribute  such  share  among  her 
children  equally;  that  the  amount  of  income*so  paid  to 
Mrs.  Houghton  during  the  year  last  past,  amounted  to 
about  twenty  thousand  dollars;  that  the  income  on  that 
share  for  the  current  year  would  exceed  that  sum,  and 
that,  upon  the  death  of  said  widow,  the  principal  of  the 
share  of  Mrs.  Houghton's  children  would  be  increased 
upwards  of  one  hundred  thousand  dollars. 

The  petition,  presented  by  four  of  the  children,  who 
were  over  fourteen  years  of  age,  and  by  the  father  of 
the  one  under  that  age,  further  showed  the  inability  of 
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the  father  to  support  and  educate  the  children  accord- 
ing to  their  station  in  life,  that  no  general  guardian 
had  been  appointed  for  the  infants,  and  that  the  executors 
were  unwilling  to  pay  to  the  father  any  portion  of  the  in- 
come of  the  share  of  the  infants  without  an  order  of 
the  court,  and  they  therefore  prayed  for  such  an  order, 
authorizing  and  directing  the  executors  to  pay  to  the 
father  such  sum  as  might,  in  the  judgment  of  the  court, 
be  proper  for  their  support,  education,  etc. 

((}eo.  0.  Blanke,  for  petitioners, 
W.  J.  GsBORNB,  far  executors. 

The  Surrogate. — As  I  think  I  have  no  power  to  make 
the  order  sought,  were  it  to  be  granted  it  would  afford 
no  protection  to  the  executors.  The  father  of  these 
minors,  Dr.  Houghton,  is  merely  the  natural  guardian 
of  them,  and  as  such  may  control  their  persons  only. 
He  is  not  a  guardian  in  socage,  for  the  reason  that  such 
guardian  can  only  exist  where  the  minors  have  lands. 
Under  this  will,  everything  is,  by  its  provisions,  con- 
verted into  legal  assets,  in  so  far  as  these  children's  in- 
terests are  concerned.  He  is  not  their  general  guardian, 
nor  have  they  any.  If  any  money  were  paid  to  him, 
this  court  could  exercise  no  supervisory  power  or  control 
over  him,  as  to  his  application  of  it,  nor  could  he  be 
called  to  account  for  its  misapplication.  There  is  no 
ground  to  suppose  that  the  moneys  would  not  be  prop- 
erly and  judiciously  used;  at  the  same  time  the  fact  that 
they  might  not  be,  must  be  kept  in  view,  as  possible. 

Considering  the  style  in  which  these  children  have 
thus  far  been  reared,  in  consequence  of  the  liberal  in- 
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come  of  the  mother,  the  large  fortune  to  which,  they  are 
now  entitled,  their  future  expectations,  and  the  strait- 
ened circumstances  of  their  father,  it  would  seem  just 
that  a  generous  allowance  should  be  made,  for  their  edu- 
cation and  comfortable  support,  but  it  can  be  done  only 
in  a  manner  which  the  law  recognizes  as  legitimate.  By 
our  laws,  the  wants  of  these  minors  can  be  properly 
cared  for  through  the  medium  of  a  general  guardian, 
whose  appointment  may  now  be  made  by  this  court,*  in 
a  case  like  this.  This  application  must,  therefore,  be 
denied. 
Ordered  accordingly. 


Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sub- 
rogate.— ^July,  1882. 

GuiON  V.  Underhill. 

In  the  matter  of  the  estate  of  Elizabeth  R.  Underhill, 

deceased. 

The  lawful  decrees  and  orders  of  a  Surrogate's  court  are  those  which  it  is 
by  statute  empowered  to  make  (Code  Civ.  Pro.,  §  2472,  ad  fin.);  and 
such,  only,  it  has  authority  to  enforce. 

The  only  statutory  provision  permitting  such  a  court  to  order  a  deposit  of 
the  properly  of  an  estate  in  a  bank  or  trust  company  is  Code  Civ.  Pro., 
§  2602,  which  applies  exclusively  to  the  case  of  a  disagreement  amonf, 
co-executors,  etc.  In  the  absence  of  such  an  exigency,  an  order  to  that 
effect  cannot  be  justified  as  coming  within  the  provisions  of  id.,  §  2481, 
subd.  5,  or  subd.  11. 

During  the  pendency  of  proceedings  to  revoke  an  executor's  letters,  a  stip- 
ulation was  entered  into,  between  him  and  the  parties  interested  in  the 
estate,  to  the  effect  that  he  should  deposit  certain  assets  of  the  estate, 
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including  interest  and  dividends  collected  by  bim,  in  a  trust  company, 
and  that  the  company  should  make  periodic  payments  to  certain  annu- 
itants. An  order  having  been  entered  upon  this  stipulation,  with 
which  the  executor  failed  to  comply,  after  service  of  a  copy  of  the  or- 
der on  him  and  a  demand  of  compliance,  he  was  cited  to  show  cause 
why  he  should  not  be  attached  for  contempt,  the  citation,  by  reason  of 
his  absence,  being  served,  pureuant  to  onler,  upon  his  attorney. — 

Held,  that  the  order  for  a  deposit  of  funds  in  a  trust  company,  being  made 
coram  non  judice,  and  void,  could  not  be  enforced  by  the  court,  and 
that  tlie  application  for  an  attachment  must  be  denied. 

It  seems,  that,  if  the  original  order  had  been  within  the  court's  jurisdic 
tion,  it  would  have  had  power  to  issue  an  attachment  without  cita- 
tion. 

Pejnding  the  judicial  settlement  of  the  account  of 
Philip  R.  Underhill,  the  executor,  etc.,  of  the  decedent, 
applications  were  made  by  several  of  the  parties  for  the 
revocation  of  the  letters  issued  to  him.  No  adjudication 
of  these  applications  was  made,  for  the  reason  that  an  ar- 
rangement was  entered  into,  by  which  it  was  agreed 
that  certain  assets  of  the  estate,  including  $80,000  in 
cash,  should  be  deposited  by  the  executor  in  the  Central 
Trust  Company  of  New  York,  within  certain  specified 
periods,  and  the  executor  was  to  continue  the  collection 
of  interest  and  dividends,  which  he  was,  in  like  manner, 
to  deposit,  and  the  Trust  Company  was  to  make  certain 
monthly  payments  to  life-beneficiaries.  An  orJor  to 
this  effect  was,  by  stipulation  of  all  the  parties,  made 
and  entered.  The  executor  deposited,  accordingly,  all 
of  the  assets,  within  the  period  limited  by  the  ordei-,  ex- 
cept $40,000  in  cash. 

A  petition  was  presented,  setting  forth  these  facts, 
showing  that  a  copy  of  the  order  had  been  served  on  the 
executor,  a  demand  made  of  him  to  obey  the  order,  and 
a  failure  on  his  part  to  do  so,  and  praying  for  a  citation 
directing  the  executor  to  show  cause  why  an  attachment 
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should  not  be  issued  against  him  for  his  neglect  to  com- 
ply with  the  terms  of  the  order.  The  citation  which  was 
issued  could  not  be  served  upon  the  executor  by  reason 
of  his  absence,  and  an  order  for  substituted  service  on 
his  attorney  was  granted, 

Richard  O'Gorman.  T.  H.  Rodman,  and  Smith  <&  Randall,  for  the 
motion, 

L.  D.  Fredebicks  and  Francis  Larkin,  opposed. 

The  Surrogate. — The  counsel  for  the  executor  object 
that  this  is  not  a  case  where  substituted  service  is  admis- 
sible, and  that  was  the  chief  subject  of  contention  on 
the  argument.  I  am  inclined  to  think,  however,  that  no 
citation  to  show  cause  why  an  attachment  should  not 
issue,  was  at  all  necessary,  in  this .  case.  The  executor 
had  notice  of  the  order;  a  copy  was  served  upon  him, 
after  he  had  made  default  in  complying  with  its  man- 
date, and  a  demand  made  that  he  should  comply,  and 
there  was  a  neglect  on  his  part  to  do  so.  The  evidence 
of  these  facts  conferred  power  upon  the  court,  if  it  was  a 
matter  over  which  the  court  otherwise  had  jurisdiction, 
to  issue  the  attachment  at  once.  But  it  seems  to  me 
there  is  an  obstacle  in  the  way  of  doing  so,  which  the 
learned  counsel  have  not  discussed. 

This  court  can  only  enforce  obedience,  by  attachment, 
to  its  lawful  orders  and  decrees;  that  is,  to  such  orders 
and  decrees  as  it  is  empowered,  by  statute,  to  make.  I 
have  looked  in  vain,  for  any  statute,  conferring  upon 
this  court  the  power  to  make  such  an  order  as  this.  The 
only  section  of  the  Code  which  grants  the  power  to  make 
an  order  for  the  deposit  of  the  property  of  an  estate  in  a 
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bank  or  trust  company,  is  §  2602,  but  that  is  applicable 
only  to  the  case  of  the  disagreement  of  two  or  more  co- 
executors  or  co-administrators,  and  is,  of  course,  inap- 
plicable to  this  case.  The  jurisdiction  conferred  by  §  2472 
**  must  be  exercised  in  the  cases,  and  in  the  manner, 
prescribed  by  statute, "  apd  the  incidental  powers  of  the 
court  are  defined  by  §  2481,  Clearly  subd.  5  of  that  sec- 
tion does  not  reach  this  case;  nor,  I  think,  does  the  more 
comprehensive  language  of  subd.  11.  I  availed  myself 
of  this  last  subdivision  to  meet  a  difficulty  which  arose 
in  Tompkins  v.  Moseman  {6  Redf.^  Jfi^),  where  the 
statute  conferred  the  power  but  failed  to  point  out  the 
mode  of  its  exercise.  It  is  such  instances  to  which  that 
part  of  the  section  may  be  deemed  to  be  limited. 

The  conclusions  reached  are  that  this  court  has  power 
to  issue  an  attachment  in  such  a  case  of  disobedience  to 
the  requirements  of  an  order  it  has  power  to  make, 
without  a  citation  to  show  cause  why  it  should  not  be 
done;  but  that  it  must  be  refused,  in  this  case,  for  the 
reason  that  the  order  is  coram  non  judice. 

Ordered  accordingly. 

Vol.  L— 20 
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Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sur- 
rogate.—July,  1882. 

Thorne  v.  Uicderhill. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
Philip  R.  Underhill,  as  executor  of  the  last  will 
of  EuzABETH  R.  Underbill,  deceased. 

Itmtms,  that  Code  Civ.  Pro..  g§  1833,  1833  and  1834.  providing  for  a  re- 
buttal of  I  he  inventory  of  a  deceilent's  assets  in  a  **  special  proceeding, 
to  whicli  an  executor  or  administrator  is  a  party,  wherein  the  question 
whetlier  he.  ha«  admvmtcred  the  estate/' in  in  issue,  apply  only  to  cases 
where  the  executor  sets  up  what  is  equivalent  to  Ihe  former  plea  of 
plene  adminiMvatit^  and  not  to  an  accounting;  the  question  in  the  latter 
proceeding  being  not  whether  he  has  administered,  but  how  he  has 
managed  the  estate. 

Ab  to  whether,  under  Code  Civ.  Pro.,  §  2741,  permitting  the  Surrogate,  on 
a  judicial  settlement  of  an  executor's  account,  to  allow  him  '*  for  .prop- 
erty of  the  decedent  perished  or  lost  without  the  fault  of  the  account- 
ing party,"  an  e.\ecutor  can  be  allowed  to  prove  his  own  title  to  prop- 
erty placed  by  him  on  the  inventory  of,  and  for  years  treated  by  him  as 
belonging  to  decedent's  esiate,  quare. 

Entries  in  a  hook,  referred  to  in  a  will,  become,  on  being  identified,  incor- 
porated into  the  latter,  in  order  to  enable  the  court  to  reach  testator's 
intention. 

Testatrix,  by  her  will,  after  giving  one  third  of  the  residue  to  her  executors, 
in  trust  to  apply  the  interest  and  income  to  the  use  of  her  daughter  for 
life,  with  remainder  over,  directed  "that  this  distribution  of  said  resi- 
due of  said  property  is  subject  to  this  provision — that  the  tl»i:d  so 
directed  to  be  invested  for  the  benefit  of  my  daughter  in  to  be  charged 
with  the  amount  which  »hall  be  found  on  my  books  charged  to  her."  — 

Hdd,  that  the  amotmt  to  l)e  deducted  from  the  daughter's  third  must 
include  tlu-  charges  found  on  the  books  as  of  dates  subsequent,  as  well 
as  prior,  to  the  dale  of  the  will. 

Lawrence  v.  Lindsjiy,  08  N,  T..  108— compared. 

The  testatrix  was  a  daughter  of  Deborah  Rhinelander, 
and  wife  of  Isaac  Underhill.  By  the  will  of  Debomh 
Rhinelander,  admitted  to  probate  in  1836,  her  large  estate 
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was  given  to  the  executors  in  trust  for  the  benefit  of 
Elizabeth  R.  Underbill,  for  life,  with  power  given  to  her 
to  use,  occupy,  receive  income,  etc. ,  and  also  to  cause  the 
trustees  to  sell,  rent,  lease  or  convey  the  real  estate,  in 
fee  simple  absolute,  as  she  should,  in  writing,  require; 
she  was  also  given  power  to  dispose  of,  by  will,  what 
should  remain  at  her  death,  as  she  might  see  fit.  Jacob 
Rhinelander,  an  uncle  of  Mrs. Underbill,  by  will,  admitted 
to  probate  in  1837,  gave  all  his  estate,  real  and  personal, 
to  her  absolutely.  The  will  of  Elizabeth  R,  Underbill, 
bearing  date  January  29,  1853,  with  a  codicil  dated  June 
6,  1S54,  and  admitted  to  probate  in  March,  1869,  among 
other  things,  directed  all  the  estate  which  was  of  Deb- 
orah Rhinelander  then  remaining  unsold,  to  be  sold,  and 
gave  and  bequeathed  the  same,  subject  to  some  discre- 
tionary power  vested  in  t\p&  trustees  in  regard  to  her  hus- 
band contained  in  the  will  of  Deborah  Rhinelander,  to 
her  son  Philip  R.  Underbill,  the  executor  aforesaid. 
After  making  some  bequests,  to  her  husband  and  son, 
out  of  the  property  which  she  derived  from  her  uncle's 
estate,  she  disposed  of  the  rest  of  the  estate  so  derived  as 
follows:  **A11  the  rest,  residue  and  remainder  of  said 
property  to  be  divided  into  three  parts.  One  third  part 
thereof  I  give  to  my  son  Philip  R.  Underbill;  one  third 
part  thereof  I  order  my  executors,  and  the  survivor  of 
them,  to  invest  on  bond  and  mortgage  upon  productive 
real  estate,  or  in  stocks  of  a  permanent  and  productive 
nature,  and  to  apply  the  interest  or  income  thereof  to 
the  use  of  my  daughter  Deborah  R.  Thorne,  wife  of 
John  S.  Thorne,  during  her  natural  life,  and  upon  her 
decease,  to  distribute  and  divide  the  principal  of  said  one 
third,  and  ail  unappropriated  income,  unto  and  among 
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her  lawful  issue  then  living,  each  then  living  child  of 
hers  taking  one  equal  share  thereof,  and  the  issue  of  any 
deceased  child  taking  by  representation  the  share  which 
their  parent  would  have  taken,  if  living."  The  like  pro- 
vision was  made  of  the  other  one  third,  for  her  other 
daughter  Elizabeth  M.  Guion,  for  life,  with  like  remain- 
der to  her  children.     Then  followed  this  clause: 

*•  Provided,  however,  that  this  distribution  of  said  res- 
idue of  said  property  is  subject  to  this  provision:  That 
the  third  so  given  to  my  son  Philip  is  to  be  charged  with 
the  amount  that  shall  be  found  on  my  books  charged  to 
him,  and  the  third  so  directed  to  be  invested  for  the 
benefit  of  my  daughter  Deborah,  is  to  be  charged  with  the 
amount  which  shall  be  found  on  my  books  charged  to 
her;"  and  the  same  provision  was  made  in  regard  to 
deductions  from  Elizabeth's  fhird,  the  direction  being 
that  each  third  was  *'to  be  decreased  the  amount  so 
found  charged  against  said  third  part  respectively."  Her 
husband  and  son,  and  James  B.  Parsons  were  appointed 
executors.  By  a  codicil,  how^ever,  she  revoked  the  ap- 
pointment of  her  husband  and  Parsons,  and  appointed 
her  son-in-law,  John  S.  Thorne,  and  Richard  Bowne  in 
their  places,  both  of  whom  are  now  dead.  Soon  after  the 
death  of  the  testatrix,  an  inventory  was  taken  and  filed, 
by  which  it  appeared  that  the  assets  left  by  her  amounted 
to  about  $441,000.  This  was  the  first  proceeding  which 
had  ever  been  had  for  a  settlement  of  the  executor's  ac- 
counts. 

The  executor  claimed  that  he  had  recently  discovered 
that  property  was  placed  upon  the  inventory  which  should 
not  have  been  included  in  it  One  item  was  a  bond  and 
mortgage  of  James  Willis,  inventoried  at  $9,303.11,  only 
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one  third  of  which,  he  alleged  belonged  to  this  estate; 
the  obligees  and  mortgagees  being  the  testatrix,  her 
husband  and  the  executor  himself.  Another  was  the 
bond  and  mortgage  of  Edwin  C.  Litchfield,  inventoried 
at  $8,135.34-,  in  which  the  executor  was  sole  obligee  and 
mortgagee,  and  he  asked  to  have  them  deducted  from 
the  sum  of  the  inventory. 

It  appeared  that  there  were  no  charges  found  upon  the 
books  of  the  testatrix  against  the  executor,  but  thattheie 
was  such  a  charge  against  Mi-s.  Thorne,  of  $15,000,  and 
against  Mrs.  Guion,  of  $42,151.25.  The  charge  against 
Mre.  Thorne  was  written  by  the  testatrix  with  a  pencil, 
and  was  as  follows:  ^'  D'r. -Deborah  Rhinelander  Thorne 
to  estate  of  E.  R.  U.,  1849,  March  20th,  to  $10,000  stock  in 
Bank  America;  June  6th,  to  $5,000  in  cash  for  a  lot 
ground."  On  the  opposite  and  prior  page,  in  the  same 
handwriting,  in  ink,  were  the  same  items  entered  thus: 
*'  1849,  March  20th,  paid  John  Sullivan  Thorne  ten  thou- 
sand dollars  in  stock  in  the  Bank  of  America,  $10,000. 
1849,  June  Cth,  five  thousand  dollars  in  cash  $5,000." 

Of  the  charge  of  $42,151.25  against  Mrs.  Guion,  $31,- 
351.25  was  entered  in  various  items  under  dates  prior  to 
the  date  of  the  codicil  to  the  will;  the  residue  under  dates 
subsequent  thereto. 

Other  facts  are  sufficiently  stated  in  the  opinion,  which 
is  given  in  full  so  far  as  relates  to  the  points  reported. 

L.  D.  Fkbdekickb  and  Fiiancih  LAKKi2X,for  the  executor. 
T.  H.  RoDJiAic,  for  Mrs.  Thame  and  her  daugJUere, 
Richard  0*GoRMAN./or  Mm.  Murphy,  legatee  in  remainder. 
Smith  &  KAin>ALL,  for  B.  R.  Guum  ani  other  legatees  in  remainder. 
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BuTLSK,  Stillhan  &  HuBBABD,  foT  EUiobtflh  R.  Ouion,  legatee  in  r^ 
tnainder. 

The  Surrogate. — I  can  but  regard  this  as  a  most  ex- 
traordinary case.  Here  is  a  very  large  estate,  involving 
an  accounting  for  about  $1,000,000,  relating  to  transac- 
tions extending  over  nearly  a  quarter  of  a  century,  con- 
ducted by  one  person,  and  he  a  guileless,  simple-hearted 
man,  now  of  advanced  years,  largely  unfamiliar  with 
affairs,  with  a  confused  and  defective  memory,  and  the 
only  witness  whose  evidence  can  be  had  as  to  the  history 
of  the  somewhat  complex  transactions  involved.  Under 
the  circumstances,  it  may  be  r^arded  as  marvellous  that 
no  great  disaster  has  befallen  the  estate.  While  the  busi- 
ness has  been  conducted  in  a  very  loose,  irregular  and  con- 
fused manner,  yet  I  think,  by  the  aid  of  counsel  on  both 
sides,  we  shall  be  able  to  approximate  a  result  more  nearly 
just  than  at  one  period  we  had  dared  to  hope.  In  this 
connection,  it  may  be  proper  to  state  that  I  have  been 
unable  to  place  much  reliance  upon  the  testimony  of  the 
executor,  save  where  he  is  corroborated  by  documentary 
evidence  or  circumstances. 

Philip  R.  Underbill  was  the  executor  of  the  wills  of 
Deborah  Rhinelander,  Jacob  Rhinelander,  Elizabeth  R. 
Underbill  and  Isaac  Underbill.  AU  of  the  estates  of 
those  testators  are  more  or  less  involved  and  interwoven 
with  this  accounting.  It  is  not  remarkable  that  the  ex- 
ecutor, when  speaking  of  funds  or  securities  derive  J  from 
any  of  these,  whether  his  individual  property  or  other- 
wise, should  speak  of  them  as  belonging  to  '*  the  estate." 
It  seemed  to  him  to  make  no  difference  that  he  should 
invest  his  mother's  funds  as  executor  of  Jacob  Rhine- 
lander, or  in  his  individual  name;  that  he  should  so  con- 
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tinue  to  invest  them  after  her  death,  or  to  invest  the 
funds  of  her  estate,  after  her  death,  in  like  manner,  in- 
differently. In  any  event,  they  aU  belonged  to  **the 
estate." 

And  here  may  be  properly  considered  the  executor's 
claim  to  have  the  inventory  connected,  by  deducting 
therefrom  the  amounts  of  the  Willis  and  Litchfield  mort- 
gages. It  must  be  remarked  that,  after  the  lapse  of  so 
many  yeara,  after  the  executor  has  been  paying  income 
to  his  sisters  since  the  filing  of  that  inventory,  on  the 
basis  of  its  correctness,  it  seems  very  strange  that,  at  this 
late  day,  he  should  claim  they  are  not  properly  placed 
there.  He  assisted  in  taking  the  inventory  and  himself 
verified  its  truthfulness  in  1859.  Bearing  in  mind  his 
loose  way  of  transacting  business;  that  many  of  the  mort- 
gages, concerning  which  he  is  now  accounting  unchal- 
lenged, stand  in  his  individual  name;  that  his  father, 
who  was  then  living,  and  who  must  have  been  cognizant 
of  the  inventory,  and  is  alleged  to  have  been  the  owner 
of  one  third  of  the  Willis  mortgage,  appears  to  have 
made  nc  objection;  that  he  was  then  more  than  twenty 
years  younger  and  with  a  fresher  knowledge  of  what 
w^ere  then  recent  transactions;  and  that  his  memory  is 
now  too  confused  and  treacherous  to  warrant  the  placing 
of  any  considerable  confidence  in  it,  the  only  safety  lies 
in  relying  upon  the  correctness  of  a  transaction  of  such 
ancient  date,  so  long  undisturbed  in  its  repose,  and  to  feel 
satisfied  that  somehow,  and  under  circumstances  which 
the  executor's  memory  fails  to  recall,  that  inventory  em- 
bodied the  true  statement  of  assets  as  they  then  existed. 

The  common-law  rule  was  that  an  inventory  was  not 
conclusive  for  or  against  an  executor  (Willoughby  v. 
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McCluer,  ^  Weiid.y  608),  Whether  that  rule  was  con- 
fined to  an  action  relating  to  the  inventory  itself,  or  ex- 
tended to  other  actions  in  which  its  correctness  was  in- 
volved, it  is,  perhaps,  immaterial  to  inquire.  In  either 
event,  I  take  it,  the  effort  to  impeach  is,  by  implication, 
limited  to  some  person  or  persons  hostile  to  the  party 
who  made  the  inventory.  The  executor  could,  however, 
be  permitted  to  show  that  the  property  was  appraised  as 
worth  more  than  it  would  bring  at  a  fair  sale.     Counsel 

have  discussed  the  etfect  of  2  R.  S.,  449,  §^  14,  15  and 
16,  upon  this  question. 

It  was  provided  by  that  statute  that,  'Mn  any  action 
against  executoi*s  or  administrators,  in  which  the  fact  of 
their  having  administered  the  estate  of  their  testator  or 
intestate,  or  any  part  thereof  "  should  come  in  issue,  and 
the  inventory  of  the  property  of  the  deceased,  made  and 
filed  by  them  should  be  given  in  evidence,  either  party 
might  rebut  the  same,  by  proof  eitlier  that  any  property 
was  omitted  therefrom,  or  was  not  returned  at  its  true 
value;  or  that  any  property  had  perished,  or  had  been 
lost  without  the  fault  of  tlie  executor  or  administrator, 
or  had  been  fairly  sold  by  him,  at  private  or  public  sale, 
at  a  less  price  than  tha  value  so  returned;  or  that,  since 
the  return  of  the  inventory,  it  had  deteriorated  or  en- 
hanced in  value;  that  the  executor  or  administrator 
should  not  be  charged  with  a  demand  or  right  of  action, 
included  therein,  unless  it  appeared  that  the  same  had 
been  collected,  or  might  have  been  collected  with  due 
diligence;  that  these  provisions  did  not  vary  any  rule  of 
evidence,  respecting  any  proof,  which  an  executor  or  ad- 
ministrator could  then  make. 

The  Code,  by  §§  1832,  1833  and  1834,  extends  these  pro- 
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visions  to  cases  where  executors  or  administrators  are 
parties  to  special  proceedings.  I  think  the  fair  inference 
to  be  drawn  from  this  statute,  as  thus  amended,  is  that 
neither  party  can  be  allowed  to  question  the  correctness 
of  the  inventory  save  in  respect  to  some  or  all  of  the 
grounds  so  authorized  by  the  statute. 

The  above  sections  of  the  Code  do  not,  however,  seem 
to  be  applicable  to  a  case  of  an  accounting.  The  question 
here  being  litigated  is  not  whether  the  executor  has  ad- 
ministered  the  estate  or  any  part  of  it,  but  how  he  has 
managed  it — what  he  has  on  hand,  what  it  amounts  to, 
what  he  has  done — in  short  he  is  rendering  an  account  of 
his  proceedings.  The  statutes  would  seem  to  apply  only 
to  such  cases  as  those  where  the  executor  or  administrator 
sets  up  what  is  tantamount  to  the  former  plea  of  plene 
administravit.  It  would  apply  to  a  case  where  applica- 
tion was  made  to  a  Surrogate's  court  for  leave  to  issue 
execution,  and  the  executor  or  administrator  should 
resist  it,  on  the  ground  that  he  had  no  property  of  the 
estate,  but  had  fully  administered  it. 

The  statute  elsewhere  provides  (Code,  §  2741)  that,  on  a 
judicial  settlement,  the  executor  may  be  allowed  for 
property  perished  or  lost  without  the  fault  of  the  ac- 
counting party.  So,  if  he  include  in  the  inventory  prop- 
erty which  belongs  to  another,  and  it  has  been  recovered 
from  him  by  action,  or  has  been  surrendered,  on  proof 
of  the  facts,  and  of  the  ownership  of  such  other,  he  will 
be  allowed  for  it,  as  for  property  with  which  he  is 
charged,  which  never  belonged  to  the  estate. 

In  order  to  enable  him,  in  this  case,  to  obtain  a  credit 
for  these  mortgages,  on  the  groimd  that  they  did  not  be- 
long to  the  estate,  we  have,  on  the  one  hand,  the  facts 
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that  they  were  wittingly  placed  upon  the  inventory 
then  duly  verified  by  him,  and  their  treatment  by  him, 
down  to  the  commencement  of  this  proceeding,  as  assets 
of  the  estate,  on  which  he  received  and  paid  interest  to 
the  beneficiaries;  while,  on  the  other  hand,  we  have  the 
simple  bonds  and  mortgages  themselves,  with  the  con- 
fused and  uncertain  testimony  of  the  executor  as  to  the 
ownership.  I  do  not  mean  to  decide,  nor  is  it  necessary 
here  to  determine,  whether  such  an  alleged  mistake,  in  a 
proper  case,  and  under  clear  proof,  may  or  may  not  be 
corrected,  but  simply  to  hold  that  under  all  the  cii*cum- 
stances,  this  claim  of  the  executor  must  be  disallowed, 
and  he  remain  charged  with  the  amount  of  these  mort- 
gages. 
*********** 

The  next  question  I  propose  to  consider  is  as  to 
whether  the  charges  upon  the  books  of  the  testatrix, 
against  Mi's.  Thorne  and  Mrs.  Guion,  or  any  part  there- 
of, may  be  properly  deducted  from  their  respective 
shares.  There  is  no  dispute  that  the  book  containing 
the  charges  against  them  was  the  book  of  the  testatrix. 
The  will  provides  that  the  third  bequeathed  to  each  shall 
* '  be  charged  with  the  amount  which  shall  be  f omid  on 
my  books  charged  to  her."  The  book  containing  these 
charges  was  missing  at  the  time  of  filing  the  account, 
and  was  not  found  until  a  late  stage  of  the  proceeding. 
It  was  proposed  to  prove  then,  by  the  executor,  and  on 
his  behalf,  that  the  charges  therein  contained  were  in  the 
handwriting  of  the  testatrix.  This  was  objected  to  by 
the  contestants,  as  incompetent  under  §  829  of  the  Code, 
and  was  taken  subject  to  the  objection.  I  am  inclined  to 
think  the  evidence  was  competent.     However  that  may 
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be,  I  regard  her  books  as  sufficient,  whether  in  her  hand- 
writing or  that  of  any  other  person.  The  items  are 
found  charged  on  her  books,  according  to  the  very  terms 
of  the  will.  It  did  not  require  that  they  should  be  so 
found  ill  her  handwriting.  The  items  of  charge  against 
Mrs.  Thorne  appear  upon  the  book  as  of  dates  prior  to 
the  date  of  the  will;  while,  of  the  $42,155.25  charged 
against  Mrs.  Guion,  in  comparatively  small  items,  very 
numerous,  and  running  through  many  years,  $31,351.25 
were  so  charged  under  dates  prior  to  the  date  of  the  cod- 
icil. Now,  were  we  to  halt  at  this  last  date,  regarding 
no  subsequent  charges  against  the  latter  to  have  been 
made,  we  should  be  justified,  or  even  compelled  to  read 
the  will  thus:  "  I  order  that  the  third  so  directed  to  be 
invested  for  the  benefit  of  my  daughter,  Deborah,  is  to  be 
charged  with  $15,000,  and  that  the  third  so  directed  to  be 
invested  for  my  daughter  Elizabeth  is  to  be  charged  with 
$31,351.25, — each  third  to  be  decreased  to  the  extent  of 
those  sums  respectively."  The  book,  on  being  identi- 
fied, became  incorporated  into  the  will,  and  has  to  be 
read  in  connection  therewith,  in  order  to  enable  us  to 
read  the  intention  of  the  testatrix  (Tonnele  v.  Hall,  4> 
Comst.y  HO),  But,  as  to  Mrs.  Guion,  the  charges  on  the 
book  are  continued  down  to  a  period  shortly  anterior  to 
the  death  of  the  testatrix,  showing  advancements  made 
since  the  date  of  the  codicil,  amounting  to  $10,800.  I 
think  the  case  of  Lawrence  v.  Lindsay  {68  N.  F.,  108) 
justifies  me  in  holding  that  this  sum,  also,  must  be 
deducted  from  the  third  of  which  she  was  to  have  the 
use  for  life.  The  will  in  that  case  provided  that  **any 
advancements  hereafter  made  by  me  ....  and 
evidenced  either  by  entries  in  my  books  of  account,  "etc.; 
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while  here  the  direction  is  for  the  deduction  of  "the 
amount  which  shall  be  found  on  my  books  charged  to 
her."  Ch.  J.  Church  was  of  opinion,  in  that  case,  that  the 
entries  in  the  books  were,  of  themselves,  sufficient  evi- 
dence  of  the  advancements,  while  a  majority  of  the  court 
considered  the  clause  quoted  as  requiring  two  things  to  be 
proven,  namely,  that  advances  were  made,  and  that  they 
should  be  evidenced  by  entries.  The  clause  in  this  will  re- 
quires nothing  of  the  kind,  but  simply  that  the  charges 
should  appear  upon  the  books.  She  thus,  herself,  pre- 
cribed  the  only  evidence  requisite  to  establish  the  charges, 
and  I  tliink  this  court  would  err  in  attempting  to  add 
anything  to  the  will  in  this  respect.  This  book  was  evi- 
dently in  the  handwriting  of  the  testatrix,  with  some 
trifling  and  immaterial  exceptions;  it  has  all  the  appear- 
ances of  genuineness;  and  no  mutilations  suflBcient  to 
arouse  suspicion  are  discovered.  Evidence,  however,  of 
these  advances,  aliunde  the  books,  is  furnished,  consist- 
ing of  the  implied  admissions  of  Mra.  Thorne  and  Mrs. 
Guion,  in  receiving  from  time  to  time,  from  the  execu- 
tor, written  statements  regarding  their  interests,  which 
embraced  these  charges — except  that  the  advance  to  Mrs. 
Thorne  was  therein  stated  at  $10,000  instead  of  $15,000. 
Still,  I  think  her  share  is  chargeable  with  the  deduction 
of  the  larger  sum. 


Of  course,  the  situation  of  the  estate  should  be  fixed  as 
of  a  certain  date,  either  at  the  filing  of  the  account,  or  at 
the  entry  of  the  decree,  if  the  parties  so  desire.  Should 
any  question  have  been  overlooked  by  me,  I  will  at  the 
settling  of  the  decree,  on  attention  being  directed  to  it, 
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determine  the  same.     The  costs  and  allowances  of  all  the 
parties,  to  be  adjusted,  will  be  paid  out  of  the  fund. 

A  decree  will  be  prepared  in  accordance  with  the  views 
above  expressed. 


Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sxjr- 

ROGATE.-- September,  1882. 

Du  Bois  V.  Brown. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
Isaac  F.  Brown,  as  executor  of  the  will  of  Deborah 
Orsor,  deceased. 

It  if)  impossible  to  dispute  the  validCty  of  a  distributive  share,  there  being  noth- 
ing to  dispute  but  the  statute  of  distributions.  Hence  the  words  "  dis- 
tributive share  "  must  be  deemed  to  have  been  inadvertently  inserted 
in  Code  Civ.  Pro. ,  §  2743.  providing  that  where,  upon  an  accounting, 
"the  validity  of  a  debt,  claim  or  distributive  share  is  not  disputed,  or 
has  l)ecn  established,  the  decree  must  determine  to  whom  it  Is  pnyable, 
the  sum  to  be  peid  by  reason  thereof,  and  all  other  questions  concern- 
ing the  same," 

Where  the  construction  of  a  statute  had  been  settled  by  adjudication,  a  mere 
change  of  phraseology,  mnde  in  a  revision  of  it,  by  the  Code  of  Civil 
Procedure,  should  not  be  deemed  to  change  the  law,  unless  it  evidently 
appears  tiiat  such  was  the  intent  of  the  legislature. 

Code  Civ.  Pro.,  §  2743,  so  far  as  it  relates  to  the  question  of  the  Surroirate's 
jurisdiction  to  determine  disputes  upon  the  judicial  settlement  of  an 
executor's  or  administrator's  account,  does  not  differ  materially  from  2 
R.  S.,  95,  §  71,  which  it  supersedes ;  the  legislative  intent,  in  the  former, 
being  to  conform  the  statute  to  the  decision  in  Tucker  v.  Tucker  (4 
Keyes,  186>,  concerning  a  disputed  debt. 

It  seems,  that  a  Surrogate's  court  has  jurisdiction,  upon  the  judicial  settle- 
ment of  an  executor's  account,  to  construe  the  will,  where  a  construc- 
tion thereof  is  necessary  in  order  to  a  distribution  of  the  testator's  es- 
tate. 
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3  R.  B.,  65,  §§  50,  51,  relntina;  to  gifts  by  will  to  a  subscribintr  witness,  were 
enacted  with  a  two-fold  object;  first,  to  render  competent  a  witness  who 
would  otherwise  not  have  been  so,  and  secondly,  to  guard  against  fraud 
.in  thepiepaniiinii  and  execution  of  wills. 

Where  an  executor  drew  moneys  of  testator's  estate  oui  of  a  savings  bank 
where  thf^y  were  deposited,  and  placed  them  in  his  own  bank,  supposing 
himself  entitled  thereto. — 

Hdd,  that  lie  wjis  cliariijeabie  with  interest  on  the  moneys.  In  favor  of  those 
to  whom  they  belonged,  which  must,  however,  as  he  acted  innocently, 
be  rec ironed  at  four  per  cent. 

W.,  who  died  in  1864.  by  his  will,  of  which  B.  qualified  as  executor,  di- 
rected th'i  residue  jf  his  sstate  to  be  converter!  into  motiey.  and  invest^jd 
in  secuiitiea  for  the  benefit  of  his  sisters  D.,  8.  and  M.,  rq  iJilly,  during 
tlieir  lives,  but  omitted  to  dispose  of  the  remainder.  Subsequently,  D. 
died,  leaving  a  will,  of  which  B.  qualified  as  executor,  and  to  whicli  he 
was  one  of  two  subscribing  witnesses,  whereby  she  constituted  B.  andX. 
her  residuary  legatees,  with  equal  shares.  B.  was  a  nephew  of  D.,  and 
resided  in  the  State  'it  the  time  of  the  probate  of  her  wdl.  On  an  ac- 
counting by  B.,  as  executor  of  W.*8  will,  the  amount  of  the  residuum 
of  the  lalter's estate  was  ascertained,  and  B.  was  decreed  to  invest  it  and 
divide  tlie  income  tu*  direcled  in  the  will.  Upon  the  iudicial  settlement 
of  B.'s  account,  tis  executor  of  D.'s  will,  a  contest  having  arisen  as  to 
B.'s  right,  as  legatee  under  that  will,  to  one  half  of  the  residuum, — 

Held,,  that,  on  W.'s  death,  the  title  to  one  third  of  the  remainder  of  his  re- 
siduary estate  vested  in  D.,  as  one  of  his  next  of  km;  that  this  fund 
came  into  the  hands  of  B.,  as  executor  of  W.,  and.  after  D.'s  death  be- 
came a  claim,  in  the  hands  of  B.,  as  her  t^xecutor,  which  he  must  be 
deemed  to  have  collected,  and  constituted  a  part  of  the  residuum  at- 
tempted to  b'j  giver,  by  her  will,  to  B.  and  X. ;  that  the  shares  of  these 
res  duary  legatee's  were  separable,  B.'s  being  void  under  the  statute,  be- 
cause he  was  a  necessary  witness  to  prove  the  will -of  D, :  that  B.'s  half 
of  the  residue,  accordingly,  except  so  much  thereof  as  he  was  entitled 
to  under  2  II.  S.,  65,  §  51,  passed  to  D.*s  next  of  kin,  un^ler  the  statute 
of  distributions. 

The  Bummmg  up  of  counsel,  upon  executors'  accounting  isa  "  hearing  upon 
tiiH  merits,"  I'or  which  the  7><?r  diem  allowance  of  costs,  specified  in  Code 
Civ.  Pro.,  ;^2561,  may  properly  Ixj  made. 

The  time  wnich  may  have  been  spent  by  an  attorney  in  preparing  pleadings, 
making  briefs,  ascertaining  facts,  appearing  upon  an  adjournmint,  or 
appearing  to  settle  a  decree,  is  no  part  of  the  '*  trial  or  hearing  upon  the 
,   merits,"  within  the  meaning  of  that  section. 

In  order  to  enable  the  Surrogate  to  act  understandingly,  in  awarding  costs 
and  allowances  to  an  accounting  executor,  etc.,  under  Code  Civ.  Pro., 
§§  2oGl,  2562,  the  latter  should  present  an  tif^dmyM  shmcing  »cparateLy 
the  number  of  days  necessarily  occupied  (1)  by  the  trial  or  he;iring 
upon  the  merits,  (2)  in  preparing  the  account  for  settlement,  and  (3)  in 
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otherwise  preparing  for  the  trial.     A  statement  of  the  whole  number  of 
days,  in  grosis,  is  improper. 

An  executor,  etc.,  who,  upon  an  accounting,  receives  the  maximum  award 
oi per  diem  costs,  under  Code  Civ.  Pro.,  §2561,  viz.:  ten  dollars  a  day, 
for  eacii  of  the  days  less  two,  occupied  in  the  trial,  may,  under  id.,  ^  2562. 
authorizing  an  award  of  "  not  exceeding  ten  dollars  for  each  day  occu- 
pied in  tlie  trial,"  be  allowed  twenty  dollars,  in  addition,  for  the  two 
days  excluded  by  the  former  section. 

Upon  an  application  lo  a  Surrogate's  court,  for  costs  and  allowances,  a  bill 
of  costs  and  disbursements,  including  stenographer's  fees,  should  be 
presented,  and  ndlice  of  taxation  be  given,  as  in  the  Supreme  Court. 

It  seems,  that,  where  an  executor  appeals  individually  from  the  decree  of  a 
Surroi^ate's  court  declaring  void  a  legacy  attempted  to  be  given  to  him 
in  the  will  of  his  tesialor.  and  directing  him  to  distribute  the  amount 
among  the  next  of  kin,  an  undertaking  filed  by  him  in  the  sum  of  $2^50» 
under  Code  Civ.  Pro.,  §2577,  is  sufficient,  and  an  additional  under- 
taking, under  id.,  §§2578,  2580,  is  not  requisite  to  stay  execution. 

After  the  filing  and  service  of  a  sufiScient  notice  of  appeal  from  the  decree 
of  a  Surrogate's  court,  and  of  an  undertaking  to  render  the  api>eal  ef- 
fectual, the  matter  is  removed  from  its  jurisdiction,  and  proceedings 
predicated  upon  the  insufficiency  of  an  undertaking  filed  by  the  appel- 
lant must  be  initiated  by  the  respondent  in  the  appellate  court. 

Deborah  Orsor  died  in  1879,  leaving  a  last  will  and 
testament  dated  September  10th,  1877.  By  the  will,  which 
was  prepared  by  Isaac  F.  Brown,  a  nephew,  the  testa- 
trix, after  bequeathing  various  legacies,  gave  and  be- 
queathed to  said  Isaac  F.  Brown  and  to  Margaret  Miller 
the  residue  of  her  estate,  real  and  personal,  to  be  equally 
divided  between  them.  Said  Brown  was  appointed  one  of 
the  executors  of  the  will,  and  was  also  one  of  the  two  sub- 
scribing witnesses  to  the  execution  of  the  same.  At  the 
time  of  said  execution,  and  continuallv  thereafter  he  re- 
sided  in  the  town  of  Ossinning,  in  Westchester  county. 
The  will  was  proved  in  the  Surrogate's  court  of  that 
county  in  March,  1880,  and  admitted  to  probate  on  the 
testimony  of  said  Brown  and  the  other  subscribing  wit- 
ness. 

The  testatrix  left  her  surviving  no  husband  or  descend- 
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ant,  and  her  only  heirs-at-law  and  next  of  kin  were  a  sis- 
ter and  several  nephews  and  nieces,  children  of  deceased 
brothers  and  of  a  deceased  sister.  On  the  filing  of  the 
executors'  account  of  proceedings  some  questions  were 
raised  upon  these  facts,  and  upon  others  which  are  suf- 
ficiently stated  in  the  opinion, 

Francis  Larkin  and  K.  H.  Baker,  for  the  execu^. 

John  G.  Miller,  for  Margaret  Miller,  one  of  the  vendMary  legatee*, 

Chari.es  M.  Hall,  for  Mary  Dubois  and  others^  next  ofJdn, 

The  Surrogate. — As  the  next  of  kin  claim  that  the 
provision  of  the  will  in  favor  of  the  executor  is  void  by 
statute,  and  that  they,  as  such,  are  entitled  to  their  sev- 
eral distributive  shares  of  the  amount  of  the  bequest  at- 
tempted to  be  made  to  him,  and  as  this  claim  is  disputed 
by  the  executor,  it  becomes  necessary  to  determine 
whether  this  court  has,  under  the  provisions  of  the  Code 
of  Civil  Procedure,  any  jurisdiction  in  the  premises.  I 
do  not  perceive  anything  in  the  third  sentence  of  §  2743 
preventing  me  from  passing  upon  the  question.  II 
strikes  me  that  the  words  ** distributive  share"  have 
been  inadvertently  inserted,  as  it  is  impossible  to  con- 
ceive how  the  validity  of  a  distributive  share  can,  or  can- 
not be  disputed.  The  sentence  implies  the  existence  of 
such  share.  If  the  share  exist,  it  is  because  it  is  fixed  by 
statute;  and  if  it  be  disputed,  it  is  disputing  the  statute. 
There  seems  to  be  no  provision  prohibiting  the  Surrogate 
from  determining  a  controversy  as  to  whether  a  pei-son 
claiming  to  be  the  owner  of  and  entitled  to  a  distributive 
share  is  so  entitled.     I  think,  we  have  no  right  to  inter- 
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polate  words  which  would  have  the  effect  of  depriving 
him  of  a  power  heretofore  exercised.  Striking  out  those 
words,  he  is  simply  deprived  of  the  jurisdiction,  as  he 
has  been  hitherto,  of  trying  the  validity  of  a  debt  or 
claim  which  is  disputed. 

Section  71  of  the  Revised  Statutes  (2  R  S.,  96)  and 
section  2743  of  the  Code,  so  far  as  this  question  is  con- 
cerned, do  not  differ  very  materially.  The  former  pro- 
vided that  the  Surrogate,  in  his  decree,  should  settle  and 
determine  all  questions  concerning  any  debt,  claim,  lega- 
cy, bequest  or  distributive  share,  to  whom  it  should  be 
payable,  and  the  sum  to  be  paid.  The  latter  that,  where 
the  validity  of  a  debt,  claim  or  distributive  share  is  not 
disputed,  or  has  been  established,  the  decree  must  deter- 
mine to  whom  it  is  payable,  the  sum  to  be  paid  by  rea- 
son thereof,  and  all  other  questions  concerning  the  same. 
This,  of  course,  means  that  the  Surrogate  must  deter- 
mine all  questions  other  than  that  of  the  validity  of  the 
debt,  etc.,  and  he  is  directed  by  his  decree  to  determine 
to  whom  the  same  is  payable  and  the  sum  to  be  paid.  If 
there  arise  a  question  on  either  subject,  surely  his  de- 
cree cannot  determine  it  unless  he  try  and  decide  it.  How, 
therefore,  when  there  is  a  dispute  as  to  a,  right  to  a  dis- 
tributive share,  or  as  to  the  amount  of  any  such  share, 
can  he  escape  or  evade  the  duty  of  trying  and  deciding 
it?  See  liiggs  v.  Cragg  {89  N.  F.,  4^79),  reported  since  this 
opinion  was  prepared. 

The  long  controversy  in  the  courts,  as  to  the  power 
of  a  Surrogate  to  try  a  disputed  debt  or  claim,  was  finally 
put  at  rest  by  the  Court  of  Appeals,  in  Tucker  v.  Tucker 
U  Keyes,  136),  denying  such  power.  That  decision  was 
based  upon  the  reasoning  of  Harris,  J.,  in  Magee  v.  Ved- 
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der  {6  Barh.^  S5S),  That  able  jurisl  reviewed  all  the 
statutory  provisions  relating  to  the  mode  of  recovering 
debts  against  deceased  persons,  the  notice  to  creditors, 
the  presentation  of  debts  or  claims  to  the  executors,  and 
the  provisions  for  reference  in  case  of  dispute,  etc., 
and  he  pronounced  the  scheme  of  the  revisers  in  that 
regard  admirable.  It  will  be  readily  seen  that  there  was, 
and  is,  no  scheme  as  to  legacies  or  distributive  shares,  no 
provision  for  pubhcation,  for  presentation,  or  for  refer- 
ence in  case  of  dispute  as  to  person  or  amount. 

I  am  not  aware  that  the  power  of  a  Surrogate  to  deter- 
mine a  controvei'sy  as  to  the  person  of  a  legatee  or  dis- 
tributee, or  the  amount  to  which  either  was  entitled,  has 
ever  been  questioned;  but  the  books  are  full  of  cases 
where  it  has  been  done  and  sanctioned  by  the  appellate 
courts.  Even  in  Magee  v.  Vedder,  the  learned  judge 
quoted,  with  strong  expressions  of  approbation,  the  lan- 
guage of  Surrogate  Ogden,  in  regard  to  the  power  of  a 
Surrogate  to  try  a  disputed  debt.  He  said:  '*When, 
therefore,  the  71st  section  declares  that  the  decree  of  the 
Surrogate  shall  settle  and  determine  all  questions  con- 
cerning any  debt,  etc.,  it  does  not  mean  that  he  is  to 
determine  the  validity  of  the  debts,  but  their  priority,  the 
amount  due  upon  them,  and  to  whom  they  belong, 
whether  to  the  original  creditor  or  to  his  assignee  or  his 
executor,  etc." 

Among  other  cases,  showing  a  recognition  by  the 
higher  courts  of  the  power  of  the  Sun^ogate  to  trj'-  and 
determine  the  question  of  a  right  to  a  distributive  share, 
I  may  mention  the  case  of  the  will  of  Isaac  M. 
Singer,  where  the  sole  question  tried  befoi-e  me,  and 
where  some  $15,000,000  was  involved,  was  whether  Mrs. 
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Foster  was  his  widow  and  entitled  to  a  distributive  share 
of  his  estate  as  such.  Able  and  distinguished  counsel, 
among  whom  was  a  f  oimer  judge  of  the  Court  of  Appeals, 
resisted  her  claim  upon  the  merits,  and  never  questionnd 
the  power  of  the  SuiTogate  to  try  it.  The  same  case  on 
appeal  may  be  found  reported  under  the  title  of  Foster  v. 
Hawley  {8  Hun,  68).  Again,  in  the  matter  of  the  estate 
of  John  A.  Merritt,  who  died  intestate,  leaving  assets 
amounting  to  over  $1,250,000,  the  only  question  presented 
for  determination  was  who  were  entitled  to  distributive 
shares,  it  being  decided  by  this  court  which  of  the  numer- 
ous claimants  were,  and  which  were  not  entitled  to  such 
shares.  The  power  of  the  Surrogate  to  determine  was 
not  questioned  by  any  of  the  astute  counsel  engaged,  nor 
was  such  an  objection  raised  in  the  appellate  courts,  the 
case  being  reported  (in  H  Hun,  651),  under  the  title  of 
Adee  v.  Campbell,  and  also  in  79  N.  Y.,  62.  In  Hurtin 
V.  Proal  {3  Bradf.,  J^H),  the  right  of  the  uncle  to  a  dis- 
tributive share  was  disputed  and  was  determined  by  the 
Surrogate.  Like  jurisdiction  was  exercised  'by  him  in 
the  case  of  Feme  v.  Pub.  Administrator  {3  id.^  161, 
ilfi;  k  id.,  28;  affi'd,  CaujoUe  v.  Ferrie,  23 N.  Y.,  90).  The 
same  may  be  said  of  the  cases  of  Hallett  v.  Hare  (6  Paige, 
315  {1835])  and  Rose  v.  Clark  {8  id.,  57 J^,  IMl]). 

It  is,  perhaps,  unnecessary  to  mention  other  cases,  in 
order  to  show  that  it  was  the  uniform  and  unchallenged 
practice  of  Surrogates,  under  section  71,  sanctioned  by 
the  superior  courts,  to  hear  and  determine  such  ques- 
tions. Now,  as  I  understand  the  rule  as  to  construction 
of  statutes,  it  is  that,  where  the  law  is  settled  by  adjudi- 
cations giving  it  a  certain  construction  or  effect,  a  mere 
change  of  phraseology  made  in  a  revision  should  not 
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be  deemed  or  construed  as  a  change  in  the  law,  unless  it 
evidently  appears  that  such  was  the  intention  of  the  leg- 
islature (Taylor  v.  Delancy,  ^  Cai,  Cas,^  1^3;  Goodell  v. 
Jackson,  ^^JbAns.,  697,  7'22;  Matter  of  Brown,  i^i  Wend.^ 
316). 

It  will  be  observed  in  this  connection,  that  the  commis- 
sioners' not^s  to  §§  2742  and  2743  relate  exclusively  to 
the  power  of  a  Surrogate  to  try  a  disputed  claim  against 
the  deceased.  No  other  meaning  to  the  word  ** claim" 
is  suggested,  there  or  in  the  decisions. 

Another  rule  as  to  constiniction  is  that  a  long  and  un- 
interrupted practice  under  a  statute  is  regarded  as  good 
evidence  of  its  construction  (Fort  v.  Borch,  6  Barb.^  60, 
7S;  based  on  S  Cranch,  S^), 

It  is  quite  apparent,  from  the  notes  of  the  commission- 
era,  that  the  legislative  intention  was  simply  to  conform 
the  statute  to  the  decision  in  the  case  of  Tucker  v.  Tucker, 
regarding  a  disputed  debt.  At  most,  there  is  nothing  in 
the  Code  to  forbid  Surrogates  from  deciding  a  controversy 
in  regard  to  the  title  to,  or  any  other  question  concerning 
a  legacy  or  a  distributive  share,  any  more  than  there  was 
in  the  Revised  Statutes.  It  having,  therefore,  been  the 
unbroken  and  unquestioned  practice  of  the  Surrogates' 
courts  for  upwards  of  half  a  century  to  hear  and  deter- 
mine such  controversies,  and  the  sections  of  the  Code  re- 
ferred to  having  in  no  way  circumscribed  the  power,  its 
exercise  by  this  court  will  be  continued,  until  it  shall  be 
otherwise  instructed  by  an  appellate  tribunal.  Hence  I 
pass  to  the  consideration  of  the  other  questions  involved 
in  this  case. 

The  executor  claims  that  he  is  a  residuary  devisee  and 
legatee  by  virtue  of  the  sixth  clause  of  the  vdll,  which  is 
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as  follows:  *'  I  give  and  bequeath  to  Isaac  P.  Brown  and 
Margaret  Miller  the  remainder  of  my  estate,  to  T^e  equally 
divided  between  them,  of  both  real  and  personal,"  and 
that,  by  virtue  of  this  clause,  he  is  entitled,  on  this  ac- 
counting, to  one  half  of  the  remainder  of  the  fund, 
amounting  to  about  $6,000,  after  the  payment  of  the 
debts  and  general  legacies.  This  claim  is  resisted  on  the 
ground  that,  as  he  was  one  of  the  two  witnesses  to  the 
will,  residing  in  this  State  and  competent  to  testify,  with- 
out whose  testimony  the  will  could  not  have  been  proved, 
he  is  precluded  from  taking  any  more  than  his  distribu- 
tive share  of  the  personalty,  or  the  share  of  the  realty 
which  would  have  descended  to  him  in  case  the  will  had 
not  been  established  (3  B,  S.,  6o,  §§  60,  51).  These  sec- 
tions declare  such  a  witness  to  be  competent,  and  that  he 
may  be  compelled  to  testify,  so  that  other  intended  bene- 
ficiaries might  not  be  deprived  of  what  was  sought  to  be 
given  to  them.  I  think  the  object  of  the  law  is  two-fold; 
first,  to  render  the  subscribing  witness  competent,  who 
would  not  have  been  so  otherwise;  and  second,  to  guard 
against  fraud  in  the  preparation  and  execution  of  wills. 
The  first  is  now  perhaps  obviated  by  recent  statutes,  but 
the  latter  remains.  As  the  law  now  stands,  ho  is  gener- 
ally, as  a  party,  a  competent  witness,  but  the  effect,  as 
declared  by  section  51,  is  still  the  same,  that  section  re- 
maining unrepealed,  and  one  of  the  reasons  for  its  enact- 
ment still  existing.  Before  the  Revised  Statutes  were 
adopted,  a  devise  to  a  subscribing  witness  to  a  will  was 
wholly  void  (Sharpsteen  v.  Tillou,  S  Cow.^  65 1\  and  such 
subscribing  witness  could  not  testify  on  the  probate. 
The  cases  cited  by  the  learned  counsel  for  the  executor 
do  not  seem  to  me  to  be  in  point. 
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It  is,  however,  objected  that  this  court  cannot  pass 
upon  the  question,  because  it  involves  a  construction  of 
the  will  Were  the  objection  taken  applicable,  I  should 
feel  constrained  to  disregard  it,  for  the  reason  that,  in 
most  cases,  the  court  is  compelled  to  construe  wills,  in 
Older  that  it  may  obey  the  directions  of  the  statute  to 
distribute  the  surplus  remaining  '^to  and  among  the 
creditors,  legatees,"  etc.,  ^'according  to  their  respective 
rights,  and  to  determine  to  whom  it  is  payable,  and  the 
sum  to  be  paid  by  reason  thereof,"  etc.  But  I  do  not 
deem  this  a  case  of  construction  at  all.  We  are  not 
here  groping  after  the  meaning  of  the  testator,  who  has 
used  language  that  is  obscure.  The  court  is  simply  asked 
to  apply  a  plain  provision  of  the  statute,  in  order  to  de- 
termine to  whom  one  half  of  the  residue  of  the  personal 
estate  of  the  deceased  is  to  be  paid.  Applying  this  pro- 
vision, it  is  determined  that  it  must  be  paid  to  the  next 
of  kin  of  the  testatrix,  as  prescribed  by  law  for  the  dis- 
tribution of  intestates'  estates,  except  that,  in  such  dis- 
tribution, the  executor  must  be  excluded,  as  he  will 
already  have  received  his  full  distributive  share  of  the 
estate,  as  if  she  had  died  wholly  intestate. 

The  executor's  counsel  insist  that  the  will  could  have 
been  properly  proven  without  the  testimony  of  Mr. 
Brown.  In  this  I  think  they  are  mistaken.  The  law 
upon  the  subject  will  be  found  concisely  stated  in  Red- 
field's  *'Law  and  Practice  of  Surrogates'  Courts"  (J^d  ed,, 
20'2^  et  seq.)y  and  cases  cited. 

One  William  Orsor  died  in  1864,  leaving  him  surviving, 
as  his  only  heirs-at-law  and  next  of  kin,  six  brothers  and 
sisters,  and  leaving  a  will,  in  and  by  which,  among  other 
things,  he  directed  the  residue  of  his  real  and  personal 
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estate  to  be  converted  into  money,  and  such  money  to  be 
invested  in  good  securities,  for  the  benefit  of  his  sisters, 
Deborah,  Sarah  and  Matilda,  during  their  natural  lives, 
each  to  receive  an  equal  share  of  the  interest  accruing 
thereon;  and  failed  to  make  any  disposition  of  the  re- 
mainder. On  the  accounting  of  this  same  Isaac  F. 
Brown,  the  executor  of  that  will,  it  was  ascertained  and 
decreed  that  the  fund  so  created  amounted  to  $j,856.23, 
and  the  decree  ordered  the  executor  to  invest  it,  and  di- 
vide the  interest  between  the  three  sisters  equally.  Sub- 
sequently Sarah,  one  of  the  three,  died,  leaving  a  will,  of 
which  said  Brown  was  also  executor.  On  his  accounting 
in  her  estate,  he  charged  himself  with  one  third  of  the 
$3,85(5.23,  as  having  received  it,  and  the  decree  directed 
the  balance  of  $4,088.99,  found  to  be  in  his  hands,  after 
the  payment  of  all  claims,  to  be  paid  to  him  as  her  I'esidu- 
ary  legatee.     That  is  presumed  to  have  been  done. 

The  question  as  to  whether  the  provision  for  the  three 
sisters,  in  William  Orsor's  will,  was  in  conflict  with  the 
statute  against  perpetuities,  was  not  raised;  no  appeal 
was  taken  from  either  decree,  and  their  provisions  must, 
therefore,  in  this  proceeding,  be  regarded  as  binding  upon 
the  parties. 

As,  by  the  decree  in  the  William  Orsor  estate,  the 
fund  was  to  be  invested  and  the  income  to  be  equally 
divided  among  the  three  sisters  as  provided  by  the  will, 
they  became  tenants  in  common  of  the  income,  and  the 
survivor  or  survivors  could  not  take  the  share  of  the  in- 
come of  any  one  who  might  die,  but  each  survivor  could 
receive  only  her  one  third  (Strang  v.  Strang,  J^  Redf,^  ^76?), 
and  as,  by  the  decree  in  the  Sarah  Orsor  estate,  the  prin- 
cipal of  the  fund  producing  her  income  was  directed  to 
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be  paid  to  her  residuary  legatee,  and  as  Matilda  Orsor, 
the  only  survivor  of  the  three,  is  still  entitled  to  the  in- 
come of  one  third,  all  that  we  have  to  deal  with,  in  this 
proceeding,  in  this  respect,  is  the  principal  of  the  fund 
which  produced  the  income  of  Deborah  Orsor.  Her  in- 
terest in  it  passed  under  her  will,  as  it  vested  in  remain- 
der at  once  on  his  death  in  the  next  of  kin  of  William, 
of  whom  she  was  one,  and  he,  as  to  it,  died  intestate. 
Hence*,  it  follows  that,  as  Deborah  left  assets  sufficient 
to  pay  all  her  general  legacies,  her  claim  on  the  fund  as 
next  of  kin  of  William,  with  accrued  interest,  became  a 
part  of  the  residuum  attempted  to  be  given  by  her  will 
to  Isaac  F.  Brown  and  Margai-et  Miller,  which  bequest 
as  to  Brown  being,  as  we  have  shown,  void,  except  that 
he  may  take  the  share  of  her  estate  to  which  he  would 
have  been  entitled  had  she  died  intestate  {^  R.  S,,  65,  $5 
61;  and  Code  Civ.  Pro.,  §  18GS),  the  residue,  including 
interest  from  Deborah's  death,  must  be  equally  divided 
among  the  other  next  of  kin  of  the  testatrix,  as  provided 
by  the  statute  of  distributions.  This  fund  came  into  the 
hands  of  the  executor  of  William  Orsor,  and  as  it,  on 
Deborah's  death,  became  a  claim  in  his  hands,  as  her 
executor,  against  the  estate  of  William,  he  must  be  re- 
garded as  having  collected  it,  and  as  now  holding  it  as  her 
executor. 

I  think  the  executor  is  chargeable  with  interest  on  the 
moneys  drawn  out  of  the  savings  banks  and  deposited 
with  his  own  funds  at  the  Sing  Sing  National  Bank, 
except  on  the  sums  paid  out  as  legacies.  He  supposed 
himself  entitled  to  one  half  of  the  residuum,  and  acted 
innocently  in  the  matter,  but  that  will  not  excuse  him 
from  liability  for  interest  to  those  having  a  legal  right  to 
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it;  but  I  think  it  should  be  reckoned  now  at  the  rate  of 
four  per  cent.,  only. 

The  executor,  not  being  very  accurate  in  the  use  of 
words,  seems  to  have  called  l^acy  ''dower"  in  the 
vouchers  he  took  when  he  paid  legacies.  I  am,  there- 
fore, inclined  to  receive  them  as  sufficient;  and,  also,  to 
allow  the  payment  made  to  the  guardian  of  the  Finch 
children.  If  there  is  anything  still  due  on  account  of  the 
remainder  of  the  dower  interest  of  Euhama  Brown,  de- 
ceased, the  executor  is  still  liable  for  iu  to  him. 

I  do  not  regard  the  fact  of  the  statute  rendering  the 
bequest  to  Brown  void,  by  reason  of  his  being  a  witness 
to  the  will,  as  in  any  manner  affecting  the  bequest  to 
Margaret  Miller.  The  will  is  to  be  regarded  as  if  one 
half  of  the  residuum  were  given  to  her  and  the  other  half 
left  undisposed  of.  Such  seems  to  me  to  be  the  effect  of 
the  statute.  There  can  be  no  difficulty  in  making  the 
separation. 

Thus  the  chief  questions  arising  in  the  case  are  dis- 
posed of.  Any  others  that  may  have  been  overlooked 
will,  on  attention  being  called  to  them,  be  disposed  of  on 
the  settlement  of  the  decree,  of  which  at  least  four  days' 
notice  should  be  given.  Costs  of  all  parties  to  be  paid 
out  of  the  fund. 


Preparatory  to  settling  the  decree  in  this  matter,  ap- 
plications were  made  for  allowances,  under  the  foregoing 
decision  which  awarded  costs  to  all  parties,  out  of  the 
fund.    Two  counsel  represented  the  executor  on  the  trial, 
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each  of  whom  presented  an  affidavit  stating  that  twenty- 
seven  days  were  spent  in  the  matter.  Each  presented  a 
bill  of  costs  for  $70,  allowable  in  a  case  of  contest,  and  for 
$270  as  a  per  diem  allowance.  The  items  of  disburse- 
ment, amounting  to  $66,  were  stated  and  verified  in  a 
separate  paper. 

The  contestant's  counsel  presented  an  affidavit  showing 
seventeen  days  occupied  in  the  matter,  of  which  six  days 
were  devoted  to  the  trial  upon  the  merits,  and  two  days 
to  the  summing  up  of  counsel.  The  disbursements 
claimed  by  the  contestants,  amounting  to  about  $-20,  were 
likewise  stated  in  a  separate  paper.  No  bill  of  costs,  as 
such,  was  presented  by  either  party,  for  taxation,  and 
nothing  was  said  by  either,  about  stenographer's  fees. 
On  February  10th,  1883,  the  following  opinion  was  filed: 

N.  H.  Bakeb  and  F.  Larkin,  for  executor, 
Chas.  M.  Hall,  for  contestants. 

The  Surrogate.— Costs  can  only  be  awarded  to  a 
party,  and  not  to  counsel  or  attorneys.  If  a  party  have 
a  dozen  counsel,  he  can  be  awarded  no  more  costs  than  if 
he  had  but  one.  Under  §  2561  of  the  Code,  in  case  of  a 
contest,  the  limit,  which  the  Surrogate  cannot  exceed  in 
awarding  costs,  is  seventy  dollars,  and,  in  addition,  ten 
dollars  a  day,  less  two,  for  each  day  actually  and  neces- 
sarily occupied  in  the  trial  upon  the  merits.  The  time 
which  may  have  been  spent  by  an  attorney  in  pieparing 
pleadings,  making  briefs,  ascertaining  facts,  appearing 
merely  when  the  case  is,  for  any  cause,  adjourned,  and 
appearing  to  settle  the  decree,  can  none  of  them  be  re- 
garded as  any  part  of  the  trial  or  hearing  upon  the  merits, 
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for  which  a  per  diem  allowance  can  be  made,  under  that 
section.  But  a  summing  up,  or  argument  made  to  the 
court  must  be  regarded  as  a  hearing  upon  the  merits. 

According  to  the  affidavit  presented  on  the  part  of  the 
contestants,  six  days  were  occupied  in  taking  testimony, 
and  two  days  in  summing  up.  The  extent,  therefore,  of 
costs  which  can  be  granted  to  the  contestants,  is  $70,  and 
ten  dollars  a  day,  less  two,  for  the  trial  or  hearing  upon 
the  merits,  making  $60— in  all  $130.  Other  compensa- 
tion for  services  of  that  counsel,  and  he  is  doubtless  en- 
titled, for  the  faithful  and  zealous  manner  in  which  he 
has  labored,  to  much  more,  his  clients  must  pay.  The 
rule  is  the  same  here,  in  this  respect,  as  in  the  Supreme 
Court.  The  statute  prescribes  and  limits  the  amount  of 
costs  as  between  party  and  party,  or  as  between  the  par- 
ties and  the  fund,  which  may  be  allowed.  Beyond  that, 
the  question  of  adequate  compensation  is  between  counsel 
and  client,  as  already  stated. 

The  rule,  as  fixed  by  the  above  section,  is  precisely  the 
same  as  to  executors  and  administrators,  and  they  can  be 
allowed  thereunder  no  greater  compensation  than  may 
be  granted  to  the  contestants;  but,  for  reasons  not  neces- 
sary to  be  considered  here,  they  may,  in  addition,  be 
awarded,  under  §  2562,  such  a  sum  as  the  Surrogate 
deems  i-easonable,  for  counsel  fees  and  other  expenses, 
not  exceeding  ten  dollars  for  each  day  occupied  in  the 
trial,  and  necessarily  occupied  in  preparing  the  account 
for  settlement,  and  otherwise  preparing  for  the  trial.  In 
order,  therefore,  that  the  Surrogate  may  be  enabled  to 
act  understandingly,  in  making  an  allowance  under  the 
section  first  referred  to,  an  affidavit  should  be  presented 
specifying  the  number  of  days  occupied  in  the  trial  or 
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hearing  upon  the  merits.  The  affidavit  presented  on  the 
part  of  the  executor,  should,  in  addition,  state  sepai-ately 
the  number  of  days  necessarily 'spent  in  preparing  the 
account  for  settlement,  and  the  number  of  days  consumed 
in  preparing  for  the  trial.  The  contestants'  affidavit  is 
sufficiently  full,  but  those  presented  by  the  executor  are 
too  general  and  vague  in  this  respect.  A  gross  number 
of  days,  it  is  stated,  have  been  occupied  in  making  up 
and  preparing  the  accounts  of  the  executor,  in  preparing 
for  the  trial,  and  in  the  actual  trial.  The  number  of  days 
occupied  in  each  class  of  work  should  be  stated.  It  is 
true,  there  has  been  added,  on  suggestion,  to  the  affidavit 
of  one  of  the  executor's  counsel,  a  clause  to  the  effect 
that,  as  near  as  he  can  ascertain^  he  has  been  actually 
engaged  in  the  trial  fourteen  days.  This  is  an  estimate, 
and  is  not  so  satisfactory  as  the  positive  affidavit  on  the 
part  of  the  contestants,  which  shows  that  there  were 
only  eight  days  so  spent.  I  will,  therefore,  award  the 
same  sum  to  the  executor,  under  §  2561,  as  to  the  con- 
testants, namely,  $130.  That  is  the  utmost  limit  under 
that  section.  But  under  the  next  section,  the  executor 
may  be  granted  an  allowance  for  the  two  days  which  are 
precluded  by  the  former.  This  I  am  disposed  to  do.  I 
am  embarrassed,  however,  as  to  what  allowance  to  make 
for  preparing  the  account,  and  for  otherwise  preparing 
for  the  trial,  as  the  afficlavits  do  not,  as  already  stated, 
furnish  sufficient  data.  The  affidavits  on  his  behalf,  it 
is  true,  show  twenty-seven  days  occupied  in  the  matter 
altogether,  while  that  on  behalf  of  the  contestants  shows 
only  seventeen.  How  many  were  days  when  mere  ad- 
journments were  had  in  the  presence  or  absence  of  par- 
ties,  does  not  appear.    However  that   may  be,  I  am 
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inclined  to  think  it  will  not  be  far  out  of  the  way  to  grant 
to  the  executor  ten  dollars  a  day  for  the  two  days  re- 
ferred to  above,  the  same  amount  for  two  days  in  prepar- 
ring  the  account,  and  also  for  three  days  in  otherwise 
preparing  for  the  trial.  This  will  make  altogether  $200. 
The  disbursements  and  expenses  of  the  executor  are  fixed 
at  $64.46;  those  of  the  contestants  at  $19.44,  without  re- 
gard to  stenographer's  fees. 

It  may  be  proper  to  remark,  that,  in  all  cases,  a  bill  of 
costs,  allowances  and  disbursements  should  be  prepared, 
precisely  as  is  the  practice  in  the  Supreme  Court,  and  no- 
tice of  taxation  be  given  in  the  cases  and  manner  required 
by  that  court.  The  stenographer's  fees  should  be  paid  by 
the  proper  party,  and  the  amount  be  included  in  the  dis- 
bursements in  his  bill  of  costs,  the  same  as  if  they  were 
referee's  fees,  in  the  higher  court. 

Decreed  accordingly. 


The  decree  made  on  the  judicial  settlement  of  the  ac- 
count of  Isaac  F.  Brown,  as  the  executor,  etc.,  of  the  de- 
cedent, entered  in  February,  1883,  directed  him  to  pay  to 
various  next  of  kin  of  the  deceased,  of  whom  he  was  one, 
sums  amounting  to  upwards  of  six  thousand  dollars,  be- 
ing the  amount  of  a  legacy  attempted  to  be  given  by  the 
will,  to  said  Isaac  F.  Brown,  individually,  which  bequest 
was  held  by  this  court  to  be  void,  and  to  be  otherwise 
undisposed  of  by  the  will.  Transcripts  of  the  decree 
were  obtained  by  some  of  those  to  whom  the  money  was 
decreed  to  be  paid,  and  judgments  duly  docketed  in  the 
county  clerk's  office.     Mr.  Brown,  within  the  time  fixed 
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by  statute,  filed  a  notice  of  appeal  to  the  Supreme  Court, 
from  the  decree,  and  at  the  same  time  filed  an  under- 
taking, with  two  sureties,  in  the  sum  of  two  hundred 
and  fifty  dollars  only,  which  was  duly  approved  by  the 
Surrogate.  An  application  was  made  to  the  Surrogate  to 
issue  executions  against  the  executor  for  the  collection  of 
several  of  the  sums  decreed  to  be  paid,  whereupon  the 
following  opinion  was  filed  in  May,  1883: 

Ckas.  M.  HALL,/<7r  the  applicaiion. 

The  Surrogate. — I  think  the  application  must  be  de- 
nied .  It  is  claimed  that  the  appeal  is  made  by  the  exec- 
utor, as  such,  and  that,  therefore,  he  must  have  given  an 
undertaking  in  the  amount  directed  by  §  2580  of  the  Code, 
but  the  notice  of  appeal,  filed  in  this  office,  discloses  the 
fact  that  he  appeals,  not  as  executor,  but  as  an  individ- 
ual —in  fact,  as  an  alleged  legatee,  and  hence,  it  seems  to 
me,  the  undei-taking  is  sufficient  under  §  2577;  but  I  do 
not  deem  it  within  the  province  of  this  court  to  determine 
that  question.  The  appeal  was  taken  by  the  filing  and 
serving  of  a  sufficient  notice,  and  by  the  filing  of  an  un- 
dertaking, which  may  be  sufficient  or  insufficient.  By 
those  acts,  the  matter  was  removed  from  my  jurisdiction, 
and  I  have  no  power,  pending  that  appeal,  to  take  any 
step  in  regard  to  it.  If  the  undertaking  be  deemed  by  the 
respondents  insufficient  to  stay  execution,  application 
should  be  made  to  the  appellate  court  to  dismiss  the  ap- 
peal, and,  if  granted,  this  court  would  resume  its  power 
to  enforce  the  decree.  On  the  other  hand,  under  the  same 
circumstances,  the  appellant  could  apply  under  section 
1303,  made  applicable  to  this  court  by  section  2575,  for 
leave  to  file  an  amended  undertaking. 
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At  all  eveats,  I  consider  the  case,  at  present,  wholly 
removed  from  this  court  to  a  more  exalted  tribunal.  I 
must,  therefore,  deny  the  application 

Ordered  accordingly. 


Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sub- 
rogate.—October,  1882. 

Bkrtine  v.  Hubbell, 

In  the  matter  of  the  probate  of  the  will  of  Zippor ah  Ber- 

tine,  deceased. 

Under  Code  Civ.  Pro  ,  §  2558.  subd.  3,  forbidding  an  award  of  costs  "to  an 
unsuccessful  contestant  of  the  will,  unless  he  is  .  .  .  .  named  as 
an  executor  in  a  pnper  propounded  by  him  in  good  faith,  as  the  last  will 
of  the  decedent/'  the  court  may  grant  costs  lo  sin  executor  who  has,  in 
goodfaiih,  but  unsuccessfully,  opposed  an  application  to  revoke  j>robate 
of  the  will  under  which  he  received  letters,  and  to  admit  to  probate  a 
paper  propounded  as  a  later  will,— be  being  within  the  equity  of  the 
statute. 

A  PAPER,  purporting  to  be  the  last  will  and  testament 
of  the  df^ceased,  bearing  date  February  22d,  1881,  was  of- 
fered for,  and,  on  November  9th,  1881,  duly  admitted  to 
probate;  whereupon  letters  testamentary  were  issued  to 
Edwin  R.  Bertine,  the  executor  therein  named,  On  De- 
cember 23d,  1881,  another  paper,  bearing  date  August 
30th,  1881,  was  presented  to  the  court  by  one  Hubbell, 
named  as  executor  therein,  as  the  last  will  of  the  de- 
ceased, accompanied  by  a  petition  praying  for  the  revo- 
cation of  the  probate  of  the  former  one,  and  that  the 
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liter  paper  be  admitted  to  probate  as  her  last  will  and 
testainent. 

After  a  contest,  the  later  paper  was  decreed  to  be  such 
last  will,  and  the  former  probate  was  revoked.  The  con- 
testant, the  executor  of  the  earlier  will,  then  moved  for 
an  order  allowing  him  his  costs  in  the  matter. 

C.  H.  UoosKYKLT,  for  ths  motion, 
Walter  S.  Cowlks,  oppossd. 

The  Surrogate. — Under  the  provisions  of  section  2558 
of  the  Code,  where  a  will  is  propounded  for  probate,  and  a 
contestant  propounds,  in  good  faith,  a  paper  in  which  he 
is  named  as  executor,  and  seeks  to  have  it  established  as 
the  last  will,  to  the  exclusion  of  any  other,  he  may,  in 
case  of  failure,  be  awarded  costs.  I  am  inclined  to  think 
that,  where  the  paper  has  already  been  admitted  to  pro- 
bate, and  a  subsequent  and  successful  effort,  resisted  by 
him  in  good  faith,  is  made  to  revoke  it  and  establish 
another  paper  as  the  last  will,  he  is  entitled  to  costs  as  in 
the  former  case.  The  reason  for  allowing  costs  in  the  one 
case  is  as  strong  as  in  the  other,  the  spirit  of  the  contest 
in  both  cases  being  the  same.  I  think,  therefore,  the 
section  warrants  the  allowance  of  costs  to  the  contestant 
who  was  executor  of  the  former  will,  the  probate  of 
which  is  now  revoked,  there  being  no  doubt  as  to  his 
having  acted  in  gocMi  faith.  The  motion  must  be 
granted. 

Ordered  accordingly. 
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Westchester  Couxty.— Hon.  OWEN  T.  COFFIN,  Sur- 
rogate.— December,  18S2. 

Arthur  v.  Neison.* 

In  the  matter  of  the  ftcdicial  settlement  of  the  account  of 
Thomas  Nelson,  and  others^  as  executors  of  and  trus- 
tees  under  the  will  of  William  Nelson,  deceased. 

Ceatim  qiie  tnfst  arc*  so  subordinated  to,  and  dependent  on  their  trustee  that 
they  should  not  be  held  bound  by  any  act  of  bis  to  which  they  have  as- 
sented, except  upon  tlie  clearest  evidence  that  such  assent  was  based 
upon  a  full  knowledge  of  all  the  facts  and  circumstances. 

Testator,  who  died  in  1869,  by  his  will,  gave  seven  eighths  of  the  resdue  of 
his  estate,  which  consisted  mainly  of  stocks,  bonds  and  mortgages,  as 
follows:  four  equal  eighth  parts  thereof  to  the  executors,  in  trust,  each 
one  of  said  tigbtlis  for  the  benefit,  for  life,  of  one  of  four  daughters, 
the  income  to  be  applied  by  the  executors,  with  power  of  appointment 
to  each  daughter,  and  in  default  thereof,  with  remainder  over.  Each 
of  the  three  remaining  equal  one  eighth  parts  was  also  given  in  trust 
for  beneficiaries  named.  The  executors  and  trustees  were  directed  to 
deduct  from  each  share  debts  owing  from  the  beneficiary  to  the  testa 
'  tor.  On  January  1st,  1873,  the  executors  set  apart  cmting  securities^  as 
nearly  as  practicable  in  equal  amounts,  for  the  several  beneficiaries, 
and  kept  an  account,  with  each,  based  on  the  securities  so  set  apart. 
The  incomes  and  expenses  of  management  of  the  several  shares  were 
unequal.  On  the  executors*  accounting,  a  controversy  having  arisen 
concerning  the  assignment  of  securities  for  the  daughters'  shares,  Ileld^ 

1.  That  no  such  assignment  was  proper,  the  same  not  having  been  clearly 

directed  by  the  will,. but,  on  the  contrnry,  being  against  its  provisions 
looking  toward  equality  in  the  beneficiaries'  incomes. 

2.  That  the  daughters  were  not  estopped  by  receipts  signed  by  them,  speci- 

fying the  interest  as  having  been  received  on  certain  securities  set  apart 
for  them,  respectively,  because,  though  they  were  competent  to  con- 
clude themselves,  it  did  not  appear  that  they  possessed  adequate  knowl- 
edge of  all  the  facts,  and  at  any  rate,  they  could  not  affect  the  rights  of 
the  remaindermen. 
TestHtor,  who  died  in  1869,  by  his  will,  appointed  three  persons  executors 
and  tinistees,  and  provided  that  **  said  executors  and  trustees  be  entitled 

•  See  Hill  v.  Nelson,  post,  367. 
Vol  I.— 22 
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only  to  comini.<»ions  at  and  after  the  following  rates,  to  wit:  at  the 
rate  of  five  per  cent,  on  the  first  five  tliousand  dollars,  and  two  per 
cent,  on  the  residue,  or  all  Kiims  above  and  Ix^yond  sitid  five  ihoii-^and 
dollars,  for  recu  iving  and  paying  out  the  same;  such  conimis..s:ons  to  be 
charged  but  once  by  nil  ihe  executors  and  trust ecs,  and  not  by  e;ich, 
and  to  be  apportioned  amoni;  them  according  to  the  atnotint  of  services 
rendered  by  each;  and  their  necussary  and  legal  actual  expenses  to  be 
allowed  in  addition."  Two  of  the  executors  filed,  on  Fcbriiar}-  23d, 
1881,  witii  the  Surrogate,  wrillen  renun(|iations  of  this  provision,  and 
elected  to  take  the  sUitutor^'  compensation.  It  appeared  ihat  all  ihe 
facts  necessary  to  determine  their  choice  were  known  to  the  executors 
as  early  as  Jnnuary,  1872. — 
Heldf  that,  though  the  statute  allowing  executors  to  elect  between  the  stat- 
utory commissions  and  a  testamentary  provision  in  lieu  thereof  (2  H. 
B.,  03.  §  59;  Code  Civ.  Pro.,  $^  2737)  fixes  no  lime  for  the  election,  the 
executors  were  bound,  if  they  desired  to  renounce  the  latter,  to  do  no 
as  soon  as  they  ascertained  whicli  rale  would  be  more  advantageous, 
and  that  they  had  lost  their  opportunity  by  laches. 

■ 

The  testator  died  in  18G9,  leaving  a  last  will  and  testa- 
ment, in  and  by  which  he  gave  the  residue  of  his  estate, 
after  the  payment  of  his  debts,  some  small  legacies,  etc., 
as  follows:  one  equal  eighth  part  thereof  to  his  son 
Thomas;  four  equal  eighth  parts  thereof  to  his  executors, 
in  trust,  each  one  of  the  said  eighths  for  the  benefit,  for 
life,  of  one  of  four  daughters;  the  income,  etc.,  to  be  re- 
ceived and  appUed  by  said  executors,  with  power  of  ap- 
pointment to  each  of  said  daughters,  of  her  one  eighth, 
and,  in  default  thereof,  then  to  their  respective  heirs  and 
next  of  kin.  Another  one  equal  eighth  part  was  given 
'  to  said  Thomas  Nelson,  one  of  the  executoi-s,  in  trust, 
etc.,  for  the  benefit  of  George  P.  Nelson,  another  of  the 
executors,  with  certain  special  provisions  in  regard  there- 
to. Another  like  one  eighth  to  the  executors,  in  trust 
for  Robert  D.  Nelson;  and  the  remaining  one  eighth  was 
given  to  the  executors,  in  trust,  for  the  benefit  of  the 
children  of  his  deceased  son,  WilHam  R.  Nelson;  with 
directions,  however,  for  the  deduction  from  each  one's 
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eighth  part,  of  the  amount  and  interest  which  each  might 
be  owing  to  him  at  the  time  of  his  death.  He  also,  by 
the  22d  clause  of  his  will,  authorized  his  executors,  in 
their  discretion,  under  certain  conditions,  to  surrender, 
on  the  request  of  any  or  either  of  his  said  children,  the 
trust  as  to  such  as  so  requested,  and  to  convey  and  de- 
liver over  the  property  held  thereunder,  accordingly.  On 
the  1st  of  January,  1872,  the  executors  set  apart  existing 
securities,  as  nearly  as  practicable  in  equal  amounts,  to 
produce  income  for  the  several  beneficiaries,  and  kept  an 
account  with  each  one,  based  on  the  securities  so  set  apart, 
down  to  the  time  of  the  commencement  of  this  account- 
ing, from  which  it  appeared  that  the  income  of  each 
varied  in  amount,  and  that  the  expenses  incident  to 
the  management  of  the  various  shares  were  une- 
qual. 

The  testator  appointed  three  persons  executors  and 
trustees,  and  provided  *'that  said  executors  and  trus- 
tees bo  entitled  only  to  commissions  at  and  after  the  fol- 
lowing rates,  to  wit:  at  the  rate  of  five  per  cent,  on  the 
first  five  thousand  dollars,  and  two  per  cent,  on  the 
residue,  or  all  sums  above  and  beyond  said  five  thousand 
dollars,  for  receiving  and  paying  out  the  same;  such  com- 
missions to  be  charged  but  once  by  all  the  executors  and 
trustees,  and  not  by  each,  and  to  be  apportioned  among 
them  according  to  the  amount  of  services  rendered  by 
each;  and  their  necessary  and  legal  actual  expenses  to  be 
allowed  in  addition."  Two  of  the  executors,  pending 
this  proceeding,  filed  with  the  Surrogate  renunciations  of 
the  provision  as  to  commissions. 

Dorinda  H.  Arthur,  one  of  the  four  daughters,  had  died 
leaving  a  will,  in  which  she  designated  the  persons  to 
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whom  her  one  eighth  should  be  paid,  on  behalf  of  whom 
this  proceeding  was  instituted. 

The  trust  as  to  the  son,  George  P  Nelson,  had  been 
surrendered,  and  his  share  conveyed  and  delivered  to  him 
under  the  provisions  of  the  22d  clause  of  the  will;  and 
Thomas  Nelson  had  received  his  share,  and  had  had  the 
chief  management  of  the  estate. 

Thohab  Nblson,  executor,  in  person. 

Uriah  Hill,  executor,  in  person. 

James  P.  LoyrKEY,for  Arthur  legcUeea. 

Stephen  Ljost,  for  Mrs.  Nelson,  Mrs.  Ferris  and  Mrs.  Johnson,  leffeUeet, 
etc. 

Wm.  M.  Barton,  special  guardian  for  infawU. 

The  Surrogate. — The  testator  died,  leaving  a  very 
large  estate,  real  and  personal ;  the  latter  amoimting  to 
upwards  of  $400,000,  consisting  mainly  of  stocks,  bonds 
and  mortgages,  and  debts  due  to  him  from  his  children. 
Of  the  real  estate  much  has  been  sold,,  and  much  remains 
unsold.  In  consequence  of  the  great  lapse  of  time  since 
his  death,  during  which  no  account  has  been  rendered, 
Ihe  large  amount  of  the  estate,  and  the  number  of  bene- 
ficiaries with  whom  accounts  were  kept,  great  difficulty 
has  been  experienced  in  reaching  a  satisfactory  result. 

In  construing  some  of  the  provisions  of  the  will,  it 
should  be  borne  in  mind  that  the  testator  was  an  eminent 
lawyer,  pains-taking,  and  very  exact  and  careful  in  the 
use  of  appropriate  language  to  express  his  meaning.  This 
is  quite  apparent  from  the  will  itself.  Yet  grave  doubts 
have  arisen  as  to  the  proper  construction  of  some  parts 
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of  that  elaborate  instrument,  which  an  effort  is  now 
made  to  solve,  as  well  as  some  other  questions  which 
have  arisen. 

But,  first,  it  is  proposed  to  ascertain  the  share  to  which 
each  is  entitled,  absolutely  or  to  the  use,  as  provided  in 
the  will.  It  appears,  then,  that  seven  of  the  children,  on 
Nov.  1st,  1869,  shortly  after  the  testator's  death,  were  in- 
debted to  him,  for  principal  and  interest,  severally,  as 
follows: 

George  P.  Nelson $7,435  39 

Thomas  Nelson 9,107  79 

Cornelia  M.  Nelson 1,513  77 

E.  N.  Johnson 3,061  97 

S.  A.  Ferris 13,381  81 

R.  D.  Nelson 17,522  80 

D.  H.  Arthur 15,009  37 

$67,032  90 

I  understand  these  to  be  the  amounts  of  advances  to 
each  of  the  children,  including  interest  to  Nov.  1st,  1869, 
as  stated,  and,  by  the  provisions  of  the  will,  they  are 
debts  due  the  estate.  They  are,  therefore,  to  be  included 
in  the  amount  of  assets,  which,  after  paying  or  providing 
for  legacies  to  others  than  the  children,  constitute  the 
residuum,  of  which  Thomas  Nelson  is 'entitled  to  one 
eighth  absolutely,  and  of  which  each  of  the  others,  count- 
ing the  childi^en  of  William  Rufus  as  one,  is  entitled 
to  the  use  of  one  eighth  for  life,  after  deducting  the  above 
charges  against  each.  We  must  first  ascertain  the  net 
amount  of  the  residuary  estate,  in  order  to  fix  the  amount 
of  principal  of  each  share  which  is  to  produce  income  for 
each,  so  far  as  practicable.  Therefore,  the  executors 
must  be  charged  with  the  amount  of  the  inventory,  in- 
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eluding  advances  to  children,  interest  thereon,  and  in- 
crease other  than  income,  and,  as  such  amount  seems  as- 
certainable on  January  1st,  1872,  I  state  the  summary  a> 
of  that  date  [the  summary  is  here  stated]. 

The  executors  are  thus  charged  with  the  advances  to 
each,  and  interest  thereon  to  January  1st,  1872,  and  then 
are  credited  with  the  same  as  against  each  one's  shai-e, 
thus  fixing  the  amount  from  which  each  is  to  derive  in- 
come, if  the  figures  are  correct. 

No  assignment  of  securities  or  property,  as  constituting 
each  daughter's  share  to  produce  income,  concerning 
which  a  controversy  has  arisen,  can  be  recognized  as 
proper.  The  will  does  not  direct  it,  as  in  the  case  of  Bun- 
dy  v.  Bundy  {38  N.  F.,  4^0)^  cited  by  the  executors,  nor 
can  it  be  sustained  by  any  valid  reason.  On  the  contrary, 
great  injustice  might  result.  Some  of  the  securities,  thus 
assigned  for  the  benefit  of  one  legatee,  might  become 
greatly  depreciated  in  value,  or  worthless;  so  that  that 
legatee,  instead  of  receiving  income  on  one  eighth  of  the 
whole  estate,  might,  in  fact,  receive  it  only  on  the  half  of 
it,  and,  perhaps,  on  none;  while  another,  in  consequence 
of  appreciation  in  value  and  fortunate  management  of 
those  assigned  for  her  benefit,  might  receive  an  income 
equal  to  that  on  one  sixth  or  even  on  one  quarter.  By  a 
total  loss  of  securities  so  assigned  for  any  one,  which  is 
possible,  that  one  would  be  deprived  of  all  income  what- 
ever. Such,  certainly,  was  not  the  intention  of  the  testa- 
tor. He  provides  in  his  will  for  his  four  daughters  thus: 
*'fom-  equal  eighth  paits,"  subject  to  certain  deductions, 
he  gives  to  his  executors,  in  trust,  to  receive  the  rents, 
issues  and  profits  of  "said  several  eighth  parts,"  and  ap- 
ply the  rents,  etc.,  of  one  eighth  to  the  support,  etc.,  of 
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each  daughter.  The  word  '^several,"  us3d  by  the  testa- 
tor, has  reference  only  to  the  *^four  equal  eighth  parts" 
before  mentioned.  Now,  if,  as  has  been  suggested,  a  large 
portion  of  the  securities,  which  were  set  apart.to  produce 
the  income  of  any  one  of  them,  failed  to  produce  any, 
while  those  set  apart  for  the  benefit  of  another,  yielded 
an  income  at  usual  rates,  we  could  not  say  that  each  had 
an  income  on  one  eighth  of  the  fund.  His  intention 
clearly  was  to  make  them  equal;  but  by  the  assignment 
of  securities  to  create  separate  funds  to  produce  the  in- 
come of  each,  that  equality,  for  obvious  reasons,  must  al- 
most inevitably  be  lost.  The  case  of  Holden  v.  N.  Y.  & 
E.  Bank  {72  N.  F.,  S86),  cited  by  the  executors,  does  not 
seem  to  me  hostile  to  this  view,  but  rather  sustains  it> 
There,  the  will  gave  to  each  of  the  testator's  three  chil- 
dren, the  interest  upon  $20,000,  during  Ufe,  and  author- 
ized  the  executors  to  set  apart  and  invest  the  necessary 
funds.  It  was  a  fund  of  $00,000,  to  be  held  in  trust  for 
the  benefit  of  others.  Here,  it  is  four  eighths  of  the  resid- 
uum. FoLGER,  J.,  in  that  case,  says:  ^'It  is  true,  that  it 
was  not  determined  which  particular  securities  wore  held 
for  the  benefit  of  each  cestui  que  trust,  and  had  there  been 
a  loss  of  any  of  them,  questions  might  have  arisen  among 
them  as  to  where  the  loss  should  fall."  Such  questions 
have  arisen  in  this  case,  and  are  now  under  consideration. 
Here,  seven  eighths  of  the  residuum  w^ere  so  to  be  held 
in  trust,  with  no  directions  to  divide  into  separate  parts; 
and  I  do  not  think  the  executors  had  the  power  to  set 
apart  to  each  one,  arbitrarily,  the  existing  securities  of 
the  estate,  without  the  clearest  instructions  in  the  wall,  to 
that  effect.  I  fail  to  find  any  such.  Of  coui'se,  had  the 
testator  plainly  directed  it,  it  must  have  been  done,  how- 
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ever  unequally  it  might  have  affected  the  life-tenants,  and 
however  disastrous  it  might  have  proved  to  the  remain- 
dermen. 

But  it  is  claimed  that  these  ladies  sanctioned  the  sever- 
ing and  setting  apart  of  the  securities,  and,  to  establish 
the  fact,  receipts  signed  by  them,  specifying  the  interest 
as  having  been  received  on  certain  securities  set  apart  for 
her,  or  their,  benefit,  are  produced.  It  would,  therefore, 
seem  they  had  some  knowledge  of  the  fact,  but  I  think  it 
insufficient  to  estop  them  from  claiming  that  each  is  en- 
titled to  one  eighth  of  the  net  income.  Had  they  pos- 
sessed a  full  and  accurate  knowledge  of  aU  the  facts,  the 
relative  value  of  the  securities,  etc. ,  w^hich  it  is  not  shown 
they  did,  they  were,  doubtless,  competent  to  conclude 
themselves;  but  even  then,  the  legatees  and  devisees  in 
remainder  would  not  have  been  affected  in  their  interests. 
Cestuis  que  triist  are  so  subordinated  to  and  dependent 
upon  their  trustee,  that  they  should  not  be  held  bound  by 
any  act  of  his,  to  which  they  have  assented,  except  upon 
the  clearest  evidence  that  such  assent  was  based  upon  a 
full  knowledge  of  all  the  facts  and  circumstances.  I 
must,  therefore,  hold  that  the  executors  are  chargeable 
with  the  whole  amount  of  the  income  of  the  four  eighths, 
except  interest  on  advances  to  children  to  January  1st, 
1872,  already  disposed  of,  from  which  must  be  deducted 
the  whole  expense  of  the  management,  incidental  there- 
to, and  the  balance  must  be  divided  among  those  entitled, 
in  proportion  to  their  respective  shares  producing  income, 
as  fixed  above,  subject,  of  course,  to  fluctuations  in  the 
amounts  caused  by  losses,  and  by  accretions  from  real 
estate  sold  and  otherwise;  such  losses,  if  any,  and  increase 
to  be  borne  and  shared  equally  by  the  four  beneficiaries. 
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Payments  on  account  will  be  deducted.  If  the  account- 
ing is  to  be  final  as  to  all,  as  I  understand  it  to  be,  like 
principles,  so  far  as  applicable,  will  govern  in  adjusting 
the  account  as  to  the  others,  except  as  to  the  share  of 
George  P.  Nelson.  Thomas  Nelson  was  made  sole  trus- 
tee of  his  share,  while  those  of  the  others  were  confided 
to  the  •  care  of  the  three  executors,  and  although  the  tes- 
tator does  not,  in  terms,  direct  its  severance  from  the 
bulk  of  the  estate,  the  provision  could  not  have  been 
properly  executed  otherwise.  No  such  intention  is  mani- 
fested as  to  the  other  shares.  Doubtless,  the  division  into 
eighths  was  intended  to  avoid  the  statute  against  perpetu- 
ities. 
It  is  claimed  that  the  executors  have  lost  to  the  estate 

about  $7,000  in  managing  the  homestead  farm  of  the  de- 
ceased, and  should  be  held  liable  therefor.  The  will  gave 
them  authority  to  manage;  but  the  question  as  to  whether 
they  ought  not  to  have  ceased  when  they  found 
they  were  losing  money  thereby,  I  do  not  deem  it 
necessary  to  consider;  as  it  appears  they  were  authorized 
to,  by  the  will,  and  did,  lay  out  and  grade  streets  on  and 
over  the  same,  in  doing  which  a  portion  of  this  sum  of 
$7,000  was  expended — precisely  hc^  much  does  not  ap- 
pear. If  either  of  the  parties  desire  to  introduce  further 
evidence  on  the  subject,  an  opportunity  will  be  afforded; 
otherwise  I  am  disposed  to  allow  the  executors  the  credit 
claimed  by  them. 

It  is  also  claimed  by  the  contestants  that  the  executors 
should  be  charged  with  interest  on  balances  in  their 
hands  and  mingled  with  their  own  funds,  to  the  amount 
of  upwards  of  $9,000.  I  do  not  think  this  claim  can, 
under  the  circumstances,  be  sustained.   The  accounts  are 
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in  some  confusion  on  the  subject,  and  the  contestants 
have  been  unable  to  establish  facts  and  figures  in  regard 
thereto,  on  wliich  to  found  a  reasonable  basis  of  calcula- 
tion; besides,  some  alleged  balances  were  in  the  hands  of 
agents  awaiting  investment,  and  still  others  were  due 
beneficiaries,  awaiting  opportunities  for  payment. 

The  only  remaining  question,  to  be  considered,  is  that 
relating  to  commissions.  The  will  fixes  the  rate  of  five 
per  cent,  on  the  first  §5,000,  and  two  per  cent,  on  all  be- 
yond that  sum,  for  receiving  and  paying  out,  to  be 
charged  but  once,  by  all  the  executors,  and  not  by  each, 
and  to  be  apportioned  according  to  the  services  rendered 
by  each.  The  statute  provides  that  ''  where  any  provis- 
ions shall  be  made  by  any  will,  for  specific  compeneation 
to  an  executor,  the  same  shall  be  deemed  a  full  satisfac- 
tion for  his  services  in  lieu  of  the  allowance  aforesaid  " 
(the  statutory  commissions)  "or  his  share  thereof;  un- 
less such  executor  shall,  by  a  written  instrument,  to  be 
filed  with  the  surrogate,  renounce  all  claim  to  such  spe- 
cific legacy"  (2  R,  Sf.,  93,  §  59).  This,  undoubtedly,  con- 
fers upon  the  executors  the  privilege  of  electing  to  take 
the  compensation  provided  by  the  statute,  or  that  pro- 
vided by  the  will.  Election,  in  law,  is  when  a  man  is  left 
to  his  own  free  will  to  take  or  do  one  thing  or  another, 
which  he  pleases  (Jacob's  Law  Die,  title  ^'  Elect ion^^). 
Two  of  the  executors  filed  on  February  23d,  1S81,  with  the 
Surrogate,  written  renunciations  of  the  provisions  of  the 
will  in  this  respect,  and  elected  to  take  the  compensation 
provided  by  statute.  That  of  George  P.  Nelson  is  dated 
in  1878,  and  that  of  Thomas  in  1881.  In  view  of  the  fact 
that  the  statute  fixes  no  time  within  which  the  renunci- 
ation shall  be  made,  it  becomes  necessary  to  determine 
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whether  it  can  be  done  at  any  tune,  however  remote 
from  the  period  when  they  entered  upon  the  discharge  of 
their  duties.  Possibly,  the  legislature,  in  adopting  this 
provision,  had  in  view  the  other  provision  of  the  statute, 
by  which  executors  were  authorized,  and  might  be  com- 
pelled, to  account,  at  the  expiration  of  eighteen  months 
after  their  appointment,  and  contemplated  the  making  of 
the  election  at  that  time.  •  However  that  may  be,  I  think 
the  rule  laid  down  by  Stoky,  in  his  work  on  Eq.  Juris. ^ 
§  1098,  is  applicable  in  this  instance.  He  says,  '*  the  gen- 
eral rule  is  that  the  party  is  not  bound  to  make  any  elec- 
tion "  (where  no  time  to  make  it  is  fixed)  ''  until  all  the 
circumstances  are  known,  and  the  state  and  condition, 
and  value  of  the  funds  are  clearly  ascertained,  for  until 
so  known  and  ascertained,  it  is  impossible  for  the  party 
to  make  a  discriminating  and  deUberate  choice,  such  as 
ought  to  bind  him  in  reason  and  justice"  (see,  also, 
Chitty  on  Cont.,  7>^,  note;  Firemans'  Ins.  Co.  v.  Law- 
rence, i-^  Johns.,  Jfi),  It  is  quite  apparent  that  these  ex- 
ecutors knew  all  the  facts  and  circumstances,  needful  to 
be  known  by  them,  in  order  to  determine  which  would 
be  most  to  their  advantage,  as  early  as  when  the  inven- 
tory was  filed,  in  1870,  and,  most  certainly,  when  the 
alleged  setting  apart  of  securities  took  place,  on  January 
1st,  1872.  The  inventory  disclosed  that  the  value  of  the 
assets  exceeded  $400,000,  on  which  the  st&tutory  commis- 
sions to  the  three  executors  would  exceed  $12,000,  while 
under  the  will  they  would  be  less  than  $9,000;  and  the 
disproportion  became  greater  as  the  income  enlarged  the 
amount.  It  was  as  clear  to  them  at  the  last  named  date 
as  it  could  be  at  any  subsequent  period  of  their  adminis- 
tration, that  their  statutory  compensation  would  be  much 
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greater  than  that  provided  by  the  will.  As  soon  as 
they  ascertained  that  fact,  it  was,  as  I  think,  their  duty, 
if  they  so  desired,  to  make  their  election  (Storring  v.  Bor- 
ran,  65  Barb.,  595).  Having  failed  to  do  so  then,  they 
lost  the  opportunity,  and  are  too  late  to  make  it  on  this 
proceeding.  Had  they  rendered  their  account,  as  they 
should  have  done,  at  the  expiration  of  eighteen  months 
from  the  date  of  their  letters  testamentary,  doubtless 
this  question  would  not  have  arisen,  and  the  whole  mat- 
ter of  their  accounting,  now  become  very  intricate, 
would  have  been  comparatively  simple.  Of  course,  in 
computing  the  amount  of  commissions,  the  sum  of  the 
items  specifically  bequeathed,  of  bad  debts  uncollected, 
and  the  share  conveyed  and  delivered  to  George  P.  Nel- 
son, will  be  disregarded. 

The  item  of  $3,761.66,  deducted  from  the  share  of  Mrs. 
Arthur,  being  that  portion  of  debt  which  the  testator 
acknowledged  himself  liable  to  pay  to  Thomas  Nelson  as 
a  creditor  of  her  husband,  and  which  he  directed  to  be 
paid  out  of  her  share  with  interest,  has  been  retained  by 
him,  and  the  executors  must  properly  be  credited  there- 
for in  the  decree. 

Thomas  Nelson,  the  executor,  having  acted  as  his  own 
counsel,  is  entitled  to  no  costs  (Estate  of  Valentine, 
9  Abb.,  N.  C,  313),  but  may  recover  his  expenses  in  the 
proceeding,  of  which  the  stenographer's  fees  form  a  part. 
Costs  are  allowed  to  contestants  out  of  the  fund,  to  be 
taxed.  The  decree  should  be  prepared  in  accordance 
with  above  views,  and  will  be  settled  on  four  days' 
notice. 
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Rockland  County.— Hon.  OWEN  T.  COFFIN,  Surro- 

GATE. — January,   1883. 

GiLUES  V.  Krexjder, 

In  the  matter  of  the  application  of  John  W.  Gillies,  and 
another^  for  leave  to  issue  execution  against  the  prop- 
erty  of  Charles  Kreuder,  deceased,  intestate. 

An  order,  addressed  to  one  individually,  to  show  cause  why  he  should  not 
be  punished  for  contempt,  for  disobeying  a  Surrogate's  decree,  ren- 
dered against  him  as  an  administrator,  may,  where  the  party  is  not 
misleii,  be  amended,  or  the  mistake  may  be  disregarded,  under  Code 
Civ.  Pro.,  g§  723,  2588. 

An  application,  under  Code  Civ.  Pro.,  §  1381,  subd.  2,  for  leave  to  issue 
execution  against  a  decedent's  property,  is  an  original  special  proceed- 
ing, commenced  by  petition  and  citation,  aad  terminating  in  a  decree 
or  final  order  which  may,  in  case  of  a  contest,  award  costs  as  provided 
in  id.,  §2561. 

Where  tlie  leave  granted  is  to  issue  execution  against  decedent's  real  prop- 
erty, the  provision  of  Code  Civ.  Pro.,  §  2552.  making  '*  an  order  permit- 
ting a  judgment  creditor  to  issue  an  execution,"  etc.,  conclusive  evi- 
dence of  assets,  is  inapplicable;  but  if  the  administrator  is  directed  to 
pay  costs,  which  he  omits  to  do,  he  is  guilty  of  disobedience  to  a  decree 
directing  the  payment  of  money, — which  is  conclusive  evidence  of  as- 
sets, under  that  section, — and  he  is  amenable  to  conmiitment. 

An  administrator,  in  such  a  case,  by  alleging  that  he  has  no  assets  of  the 
estate,  shows  no  cause  why  he  should  not  be  punished  for  disobedience; 
for  non  constat  that  he  has  not  squandered  the  same.  Code  Civ.  Pro.,  § 
15,  does  not  protect  him  from  arrest  for  non-payment  of  such  costs. 

As  to  what  questions  may  be  tried  by  the  Surrogate's  court,  upon  a  petition 
for  leave  to  issue  execution  against  a  decedent's  property,  under  the 
provision  of  Code  Civ.  Pro.,  §  1381,  subd.  2,  that,  upon  the  return  of 
a  citation,  the  Surrogate  "must  make  such  a  decree  in  the  premises  as 
Justice  requires,"  quare. 

This  matter  came  before  the  Surrogate  of  Westchester 
county,  under  the  provisions  of  §  2485  of  the  Code.  The 
application  was  made  under  §  1880,  for  a  decree  granting 
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leave  to  issue  execution  against  the  real  property  of  the 
decedent.  All  the  proper  paiiies  were  brought  in  by  pro- 
cess, and,  after  a  contest,  a  decree  was  made  granting 
the  leave  prayed  for,  with  costs  to  be  paid  by  the  admin- 
istratrix. 

Od  proof  of  service  of  a  copy  of  the  decree,  and  of  de- 
mand and  refusal  to  pay,  an  order  was  made  directing 
'*  Augusta  Kreuder,"  not  as  administi'atrix,  to  show  cause 
why  she  should  not  obey  the  decree  and  pay  said  costs, 
or  be  punished  for  her  refusal.  The  costs  directed  to  be 
paid  to  the  petitioners  were  fifty  dollai's,  and  ten  dollars 
to  the  guardian  ad  litejri  for  an  infant.  When  the  parties 
appeared,  it  was  first  objected,  by  counsel  for  Mi^.  Kreu- 
der,  that  the  order  should  have  been  addressed  to  her  as 
administratrix,  and  not  individually.  Without  waiving 
the  objection,  he  then  filed  an  affidavit  with  a  view  of 
showing  cause  why  she  should  not  pay  the  costs;  the 
most  material  and  important  reason  being  that  she  had 
no  assets  of  the  estate.  The  petitioner  then  presented  a 
certified  copy  of  the  inventory  filed  by  the  administratrix, 
which  disclosed  assets  to  the  amount  of  $1,400. 

Wai.  McCaulrt,  Jr.,  for petitumen, 
Beth  B.  Coi,e,  far  administratrix. 

The  Surrogate.— The  objection  taken  on  behalf  of  the 
administratrix  is  quite  technical.  The  order  to  show 
cause  is  entitled  in  the  original  proceeding,  and  the  order 
itself  refers  to  the  decree  made  therein,  a  copy  of  which 
had  been  served  upon  her,  so  that  she  could  not  have 
been  misled.  I  think  the  order  may,  under  the  provisions 
of  §  723  of  the  Code  made  applicable  to  Surrogates'  courts 
by  §  2538,  be  amended,  or  the  mistake  be  disregarded. 
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As  to  the  merits  of  the  matter,  I  do  not  see  why  Mrs. 
Kreuder  should  not  obey  the  decree  by  paying  the  costs. 
Her  counsel  seemed  to  think  the  amount  of  costs  large, 
and  so,  at  first,  it  would  appear,  when,  on  a  motion  made 
in  the  Supreme  Court,  as  provided  by  §  13S0,  only  ten 

dollars  can  be  allowed.    But,  it  will  be  seen  that  the 

• 

cases  are  different.  In  the  latter  court,  a  mere  motion, 
on  notice  to  the  parties  interested,  is  made,  and  results  in 
making  an  order  granting  or  denying  the  motion,  and  is, 
under  §  767,  a  mere  order,  because  it  is  not  contained  in  a 
judgment.  Such  a  direction,  in  this  court,  if  not  included 
in  a  decree,  is  a  mere  order,  and  the  costs  of  that  would 
be  the  same  as  in  the  Supreme  Court  (§  2556).  But  in 
this  case,  the  statute  distinctly  defines  the  direction  of  the 
court  to  be  a  decree  (§§  1380,  1381,  Throop's  Code,  and 
Notes).  To  obtain  it,  a  petition  must  be  presented,  cita- 
tions issued,  and  appropriate  proceedings  be  had  on  its 
return.  Precisely  what  questions  may  be  tried,  the 
statute  fails  to  indicate,  any  farther  than  the  general  di- 
rection to  the  Surrogate  to  make  such  decree  as  may 
seem  just.  It  is  said,  in  the  case  of  the  Marine  Bank 
V.  Van  Brunt  {49  N,  F.,  161),  that  the  Surro;;ate,  on  such 
an  application,  can  regulate  and  adjust  the  equities  of 
different  claimants  upon  the  estate,  and  provide  for  a 
prcper  preservation  and  distribution  of  the  ass^ets,  while 
the  court  of  law  can  only  determine  the  legal  riglits  of  the 
individual  judgment  debtor.  In  this  matter,  there  was  a 
contest,  and  costs  were  allowed  to  the  petitioners  under 
§  2561.  I  have  deemed  it  proper  thus  to  point  out  the 
difference  between  the  proceedings  in  the  two  courts,  as 
affecting  the  question  of  costs,  although  it  is  not  per- 
ceived that  it  has  any  bearing  upon  the  application  now 
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pending,  except  in  so  far  as  the  objection  of  the  adminis- 
tratrix's counsel  is  concerned,  to  the  effect  that,  the  direc- 
tion to  issue  execution  being  an  order,  she  could  not  be 
arrested  or  imprisoned  as  provided  in  §  15.  But  that  sec- 
tion does  not  apply  to  the  costs  awarded  by  a  final  order, 
such  as  this  is  shown  to  be  (§  2550). 

By  way  of  excusing  the  administratrix  for  not  obeying 
the  decree  in  respect  to  the  payment  of  costs,  her  counsel 
presents  her  affidavit,  in  which,  among  other  things,  she 
declares  that  she  has  no  assets  of  the  estate.  She  does 
not  say  that  the  intestate  left  no  assets,  nor,  if  he  did, 
does  she  show  how  they  were  disposed  of.  But  the  peti- 
tioners presented  a  copy  of  her  inventory,  by  which  it 
appears  that  he  left  assets  which  were  appraised  at  $1,400. 
Her  affidavit,  in  this  regard,  may  be  true,  and  yet,  in  law, 
she  might  be  adjudged  liable,  as  if  she  virtually  still  had 
them,  as  where  she  had  misapplied  or  squandered  them. 
The  petitioners'  counsel  claims  that  the  decree  authoriz- 
ing the  issuing  of  execution,  is,  under  §  2552  of  the  Code, 
conclusive  evidence  of  assets.  That  section  is  not  appli- 
cable to  a  case  like  this,  in  so  far  as  the  issuing  of  execu- 
tion is  concerned,  but  must  be  regarded  as  relating  ex- 
clusively to  cases  where  an  effort  is  made  to  collect  a 
judgment  out  of  assets.  But,  as  the  decree  permitting 
the  issuing  of  an  execution  in  this  matter  also  directed 
the  payment,  by  the  administratrix,  of  money,  to  wit,  the 
costs,  to  the  petitioners  who  were  creditors  of  the  estate, 
I  regard  the  other  provisions  of  that  section  as  applicable, 
and  hold  that  such  decree  is  conclusive  evidence  of  assets. 
I  think  I  am  justified  in  finding  that  the  administratrix 
has  assets  more  than  sufficient  to  pay  the  costs,  if  such  a 
finding  be  material. 
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The  decree  authorizing  the  issuing  of  the  execution, 
directed  the  payment  of  money  also,  and  the  case  is  thus 
brought  within  the  provisions  of  §  2555  of  the  Code;  and, 
the  delinquent  being  an  administratrix,  and  the  decree 
relating  to  the  estate  which  she  represents,  as  specified  in 
subd.  4  of  that  section,  she  may  be  punished  for  a  con- 
tempt of  court  for  not  making  the  payment  of  $50,  as 
directed. 

A  writ  or  process  of  commitment  will  issue  accord- 
ingly. 


Wbstchester  County.— Hon.  OWEN  T.  COFFIN,  Sur- 
rogate.—May,  1883. 

KiLBURN  V.  See. 

In  the  matter  of  the  judicial  settlement  of  tlie  account  of 
J.  Benedict  See,  as  administrator  of  the  estate  of 
William  See,  deceased,  intestate^  executor^  etc. 

The  administrator  of  an  executor's  estate  cannot  perform  the  will  of  the 
latter's  testator,  although  the  assets  of  the  testator  properly  pass  into 
the  administrator's  hands,  upo^  his  intestate's  deceaso. 

The  payment  of  a  legacy  is  an  executorial  duty  which  devolves,  where  the 
executor  dies,  upon  an  administrator  with  the  will  annexed. 

But  where  testatrix  directed  her  executor  to  invest  funds  and  apply  the  in- 
come to  the  support  of  her  son,  with  power,  if  the  income  proved  in- 
sufficient for  that  purpose,  to  use  and  apply  so  much  of  the  principal 
as  might  be  needed, — 

Held,  that  the  discretionary  power  to  encroach  upon  the  principal  died  with 
the  executor. 

Boone  v.  Git.  Sav.  Bank,  84  iV.   F.,  Sd— distinguished. 

Ann  Witherspoon  died  many  years  ago,  leaving  a  last 

Vol,  I.— 28 
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will  and  testament,  of  which  William  See  was  executor. 
By  her  will  she  directed  the  sale  of  certain  real  estate^ 
and  that  the  proceeds  be  invested  for  the  benefit  of  her 
son,  William,  and  if  the  income  proved  to  be  insufficient 
for  his  comfortable  support  and  maintenance,  the  exec- 
utor was  authorized  to  use  and  apply  so  much  of  the 
principal  sum  as  might  be  needed  for  that  purpose.  This 
son  was  or  became  of  unsound  mind,  but  was  not  under 
restraint.  Mr.  See  placed  him  at  the  Westchester  County 
Poor  House  to  board.  He  remained  there  for  several 
years,  and  until  the  fall  of  1880,  when,  having  become 
worse,  he  was  sent  to  an  asylum  for  the  insane,  where  he 
remained.  The  executor  died  in  1880,  intestate,  and  J. 
Benedict  See  was  appointed  administrator  of  his  estate. 
Frances  J.  Kilburn,  an  heirat-law  expectant  of  William 
Witherspoon,  was  appointed  administratrix  with  the 
will  annexed  of  Ann  Witherspoon,  deceased,  and  David 
Cromwell  was  joined  with  her  as  administrator.  They 
now  cited  the  administrator  of  William  See,  deceased,  to 
account  for  and  pay  over  to  them  the  fund  so  provided 
for  the  support  of  William  Witherspoon. 

It  was  objected  that  David  Cromwell,  one  of  the  ad- 
ministrators with  the  will  annexed,  had  no  right  to  appear 
in  the  matter, 

Lbwis  0.  Platt  and  E.  T.  Lovatt,  for  administrators  with  the  tciU  an* 
nexed, 

L.  T.  YAiiB,  for  administrator  of  Wm.  See. 

W.  M.  Skinner,  Jr.,  guardian  ad  Uiemfor  Wm,  Witherspoon. 

The  Surrogate.  —I  think  Mr.  Cromwell  had  a  perfect 
right  to  appear,  and  that  the  proceeding  would  have  been 
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of  little  or  no  value  without  him  as  a  party 

We  have  nothing  to  do  here  with  the  interest  on  funds 
invested  for  the  benefit  of  Wm.  Witherapoon.  He  alone 
is  entitled,  under  the  will,  to  the  interest,  and  if  anything 
shall  be  due  at  his  death,  it  will  pass  to  his  legal  represen- 
tatives. Mrs.  Kilburn,  as  a  presumptive  heir-at  law  of  Wil- 
liam, is,  under  the  will,  interested  only  in  the  principal  of 
the  fund.  The  duty  of  the  administrators  with  the  will 
annexed  of  Ann  Witherspoon,  deceased,  is  only  to  collect 
and  receive  the  principal  of  the  fund  held  by  the  deceased 
executor,  with  interest  thereon  since  his  death,  and  apply 
it  as  the  will  directs 

The  executor  was  clothed  by  the  will  with  a  discretion- 
ary power  to  use  so  much  of  the  principal  of  the  fund  for 
the  comfortable  support  and  maintenance  of  Wither- 
spoon as  he  might  deem  proper As  the  only 

object  of  this  proceeding  can  be  to  ascertain  and  fix  the 
condition  and  amount  of  the  ftmd  at  this  time,  with  a 
view  to  its  transfer  to  the  administrators  with  the  will 
annexed,  it  results,  from  the  views  above  expressed,  that 
there  is  now  remaining  (deducting  the  $75  paid  Mr. 
Yale)  the  sum  of  $3,314.62,  subject,  of  course,  to  be  di- 
minished by  the  amount  of  commissions,  the  expenses  of 
this  accounting,  and  the  amount  of  any  liability  there 
may  be  to  the  asylum  where  the  unfortunate  life-bene- 
ficiary now  is,  and  as  to  which  I  am  not  advised.  There 
can,  of  course,  be  no  final  accounting  until  his  death. 

Although  the  assets  properly  passed  into  the  hands  of 
the  administrator  of  the  deceased  executor,  yet  he  cannot 
execute  the  will  of  Ann  Witherspoon,  and  as  that  will 
contains  no  valid  legal  trust  to  prevent  it,  the  fund  so 
remaining  must  lie  handed  over  to  the  administrators 
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with  the  will  annexed,  whose  duty  it  is,  under  2  R.  S., 
72,  §  22,  to  observe  and  perform  the  will. 

A  legacy,  as  is  seen,  was  given  by  it  to  Wm.  Wither- 
spoon,  and  it  is  the  duty  of  an  administrator  with  the 
will  annexed  to  pay  legacies.  That  is  an  executorial  duty, 
and  such  administrator  must  discharge  it.  The  interest 
of  the  fund  is  a  legacy  which  the  administrator  must 
apply  as  directed  by  the  will,  but  I  do  not  think  he  has 
any  discretionary  power,  such  as  the  executor  had,  of  en- 
croaching upon  the  principal.  The  power  to  do  that,  I 
think,  died  with  the  executor  on  whom  it  was  conferred 
(Beekman  v.  Bonsor,  23  N.  F.,  298),  Such  seems  to  be 
the  somewhat  refined  distinction  made  by  the  higher 
courts. 

The  trust  contained  in  the  will  is  a  common-law  trust, 
such  as  is  unauthorized  by  our  statutes  of  uses  and  trusts, 
and  is  unlike  one  voluntarily  created  or  assumed  by  one 
person  for  the  benefit  of  another,  where  both  are  living, 
and  where  the  trust  devolves  on  the  administrator  of  the 
creator  thereof,  as  was  the  case  in  Boone  v.  Citizen's  Sav- 
ings Bank  (5^  N.  F.,  -SS).  Costs,  to  be  taxed,  are  al- 
lowed out  of  the  fund. 

Decreed  accordingly. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sur- 
rogate.—May,  1883. 

Hill  v.  Nelson.* 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
Thomas  Nelson,  and  others,  as  executors  of  and 
trustees  under  the  will  of  William  Nei^on,  deceased. 

An  executor  and  testamentary  trustee  cannot  receive  commissions  upon 
receipts  and  disbursements  having  only  a  constructive  aud  not  an  actual 
existence. 

Accordingly,  where  testator,  in  his  will,  recited  that  he  had  made  and 
might  continue  to  make  advances  to  his  children,  etc.,  and  had  or 
might  become  liable  to  pay  certain  sums  for  them,  and  directed  the 
amount  of  such  payments,  etc.,  to  be  deducted  from  their  respective 
shares  of  his  estate, — 

Held,  that  commissions  must  be  computed  upon  the  amount  of  the  sev- 
eral shares  after  making  tlie  deductions  provided  for  in  the  will. 

Itaeems,  that  the  intention  of  the  statute  (2  R.  S.,  93,  §  58)  relating  to  an 
executor's  commissions,  and  providing  tliat  the  Surrogate  shall  allow 
"  to  him  for  his  sermee^y  and  if  there  be  more  than  one,  shall  apportion 
among  them,  according  to  the  services  rendered  by  them  respectively 
.  .  .  .  for  receiting  and  paying  out  all  sums  of  money"  etc.,  is  to 
make  the  sums  called  commissions  compensation,  not  for  the  service  of 
receiving  and  paying,  but  for  the  whole  service  measured  by  a  fixed 
standard. 

Where  a  testator  made  a  testamentary  provision  for  the  executors' com- 
mission.'^, in  nearly  the  words  of  ihe  statute,  and  on  the  accounting  it 
appeared  that  various  moneys  had  been  received  and  paid  out,  it  was — 

EM,  that  one  executor  who  had  rendered  services,  but  had  neither  received 
nor  disbursed  money,  was,  nevertheless,  entitled  to  an  appropriate  share 
.     of  the  percentage.  * 

Testator,  who  left  a  personal  estate  of  the  value  of  more  than  $400,000,  by 
his  will,  nominated  three  executors  and  trustees,  T.,  G.  and  II.,  imd 
fixed  their  commissions  "at  the  rate  of  five  per  cent,  on  the  first  five 
thousand  doHars,  and  two  per  cent,  on  the  residue,  or  all  sums  above 
or  beyond  said  five  thousand  dollars,  for  receiving  and  paying  out  the 
same,  such  commissions  to  be  charged  but  once  by  all  of  said  executors 

•  See  Arthur  v.  Nelson,  atite,  337. 
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and  trustees,  and  not  by  each,  and  to  be  apportioned  among  them  ac- 
cording to  the  amount  of  seryices  rendered  by  each."  Upon  the  ac- 
counting, a  contest  arose  as  to  the  division  of  the  commissions,  amount- 
ing to  over  $10,000,  H.  clmming  one  third  thereof,  although  he  filed  a 
statement  in  which  he  declared  that  be  bad  neither  received  nor  dis- 
bursed any  moneys,  but  that  bis  main  services  consisted  in  giving 
advice  as  to  openmg  streets,  laying  our,  placing  and  selling  lots,  azd  as 
to  other  matters,  etc..  etc.  The  account  was  very  voluminous,  con- 
tainmg  about  ten  thousand  items  of  moneys  received  and  paid  out,  and 
giving  evidence  of  great  labor,  care  and  responsibility,  extending  over 
a  period  of  ten  years,  in  investing,  reinvesting,  applying  income,  etc.,  as 
directed  in  the  will.  T.  testified  that  one  third  of  his  time^  durmg  this 
period,  was  devoted  to  the  work.  The  time  occupied  by  H.,  m  his 
consultations,  etc.,  had  l)een  small. — 

Held,  that  $250  would  be  a  liberal  allowance  to  H.,  for  his  proportion. 

There  is  no  rule  which  deprives  an  executor  uf  commissions,  or  diminishes 
the  same,  because  of  the  labor  or  expense  requisite  to  put  his  accounts 
into  an  intelligible  form. 

On  a  contest  between  co-executors  over  the  division  of  their  commissions, 
the  stenographer's  fees  should  be  paid  out  of  the  commissions,  as  ihc 
question  concerns  the  executors  only;  and  each  party's  portion  should 
bear  its  pro  rata  share. 

On  the  settlement  of  the  decree  in  this  matter,  a  ques- 
tion arose  as  to  whether  the  executora  were  entitled  to 
commissions  on  a  sum  amounting  to  about  $80,000,  which 
the  beneficiaries  under  the  will  had  received  from  the 
testator  in  his  lifetime,  or  which  he  was  liable  to  pay  for 
them,  and  concerning  which  he  provided  in  his  will  as 

follows : 

"  14th.  As  I  have  made  very  considerable  advances  to 
my  children,  and  to  the  husbands  of  some  of  my  daugh- 
ters, and  as  I  may  continue  to  make  such  advances 
hereafter,— and  have  or  may  become  liable  or  responsi- 
ble for  certain  of  my  children  or  their  husbands,— and  as 
it  is  but  just  that  all  payments  or  advances  thus  made 
should  be  deducted  out  of  their  respective  shai^s  of  my 
estate,  or  of  the  residue  thereof,  it  is  my  will,  and  I  do 
order  and  direct  that  all  advances  or  payments  to,  for,  or 
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on  account,  and  all  indebtedness  of  either  of  my  seven 
living  children  who  are  to  share  in  the  residue  of  my  es- 
tate, or  to  or  on  account  of  the  husbands  of  such  of  them 
as  are  daughters,  or  to  or  on  account  of  the  children  of 
my  deceased  son  William  Euf  us,  which  have  been  here- 
tofore or  shall  be  hereafter  charged  by  me  in  my  own 
handwriting,  or  by  either  of  them  in  any  book  of  account 
or  elsewhere,  or  which  shall  be  evidenced  by  any  bond, 
note,  or  other  obligation,  with  such  interest  as  may  be 
charged  and  payable  by  such  entry,  memorandum,  or 
obligation,  and  any  and  all  sums  of  money  which  I  may 
have  been  or  be  compelled  to  pay  as  surety  for  or  on  ac- 
count of  any  of  my  said  seven  children,  or  the  husbands 
of  any  of  my  daughters,  or  which  my  estate  shall  be  in 
like  manner  compelled  to  pay,  with  the  interest  thereon, 
and  all  notes  and  obligations  which  I  may  hold  at  the 
time  of  my  death  against  any  of  my  said  sons  or  my 
daughters  or  their  husbands,  be  deducted  and  charged 
against  the  share  of  the  residue  of  my  estate  given  to  or 
for  the  benefit  of  my  said  sons  and  daughters,  re- 
spectively, by  this  my  will,  including  my  aforesaid 
granddaughters.  For  the  purpose  of  determining  the 
amount  of  the  respective  charges  against  my  several 
children  and  grandchildren,  the  whole  amount  of 
the  advances,  debts,  etc.,  against  all  of  said  children, 
including  my  sons-in-law  and  grandchildren,  and  interest 
on  the  same  from  the  time  of  the  several  advances,  pay- 
ments of  the  advances,  contraction  of  debts,  etc.,  shall 
be  regarded  as  part  of  my  estate,  and  the  amount  and 
indebtedness,  etc.  (with  interest  on  the  same),  to  or 
against  each  child,  including  the  husbands  of  such  as  ai*e 
daughters,  and  grandchildren,  shall  be  deducted  from  the 
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respective  shares  given  herein  for  their  benefit  respect- 
ively; the  shares  given  for  the  benefit  of  a  daughter  to 
be  charged  with  her  husband's  indebtedness,  etc.,  to  me." 

The  executors  claimed  commissions  on  this  sum, 
which  claim  was  resisted  by  the  contestants. 

Another  question  arose  as  to  the  division  of  the  com- 
missions among  the  executors,  of  whom  there  were  three, 
viz. :  Thomas  Nelson,  George  P.  Nelson  and  Uriah  Hill, 
Jr.  The  latter  claimed  one  third  of  the  commissions, 
which  was  very  much  more  than  the  others  were  willing 
to  allow,  there  being  no  question  on  the  subject  as  be- 
tween themselves.  Thereupon,  there  being  no  sufficient 
data  before  it,  to  enable  it  to  judge  intelligently,  the 
court  proceeded  to  take  such  testimony  as  the  parties 
produced,  and  which  is  summarized  in  the  opinion.  At 
an  early  stage  in  the  proceeding,  Mr.  Hill  filed  a  separ- 
ate statement,  in  which  he  declared  that  he  had  neither 
received  nor  disbursed  any  of  the  funds  of  the  estate;  but 
that  his  main  services  consisted  in  giving  advice  and 
counsel  in  and  about  opening  streets,  laying  out  certain 
real  estate  into  lots,  placing  the  same  in  market,  the 
sale  of  the  same  (as  authorized  by  the  will),  in  addition 
to  the  giving  such  advice  and  counsel  as  became  neces- 
sary, from  time  to  time,  in  the  interest  of  the  estate,  and 
the  rendering  and  performing  of  such  other  duties  and 
services  as,  by  law,  devolved  upon  him. 

By  the  will,  the  commissions  were  fixed  *'at  the  rate 
of  five  per  cent,  on  the  fii*st  five  tl)0usand  dollars,  and 
two  per  cent,  on  the  residue,  or  all  sums  above  or 
beyond  said  five  thousand  dollars,  for  receiving  and  pay- 
ing out  the  same,  such  commissions  to  be  charged  but 
once  by  all  of  said  executors  and  trustees,  and  not  by 
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each,  and  to  be  apportioned  among  them  according  to 
the  amount  of  services  rendered  by  each;  and  their  nec- 
essary legal  expenses  to  be  alio  wed  in  addition. ' ' 


Thomas  Nelson,  in  person,  and  for  G,  P.  NeUon. 
Stephen  Lent,  for  Mrs.  JFhrris  and  other  legatees. 
C.  Pbost,  far  Uriah  HiU,  Jr, 

The  SuRRoaATE.  — The  claim  of  the  executors  for  com- 
missions on  the  $80,000  in  question  cannot  be  sustained. 
They  neither,  in  fact,  received  that  sum  of  money,  nor 
paid  it  out.  It  was  a  mere  matter  of  figuring  that  de- 
volved upon  them.  What  happened  was  a  computation 
of  balances,  and  the  process  was  one  of  account,  rather 
than  the  receipt  and  payment  of  money.  To  allow  com- 
missions upon  this  class  of  items  would  be  to  give  them 
upon  receipts  and  disbursements  having  only  a  construc- 
tive and  not  an  actual  existence  (Attorney-General  v. 
North  Am.  Life  Ins.  Co.,  89  N.  F.,  H-105), 

As  to  the  question  of  the  proper  division  of  the  com- 
missions among  the  executors,  it  may  be  remarked  that 
the  direction  contained  in  the  will,  in  that  respect,  fol- 
lows almost  the  exact  language  of  the  statute  on  the 
subject.  That  statute  provides  that:  '^on  the  settlement 
of  an  account  of  an  executor  or  administrator,  the  Sur- 
rogate shall  allow  to  liim  for  his  services,  and  if  there  be 
more  than  one,  shall  apportion  among  them,  according 
to  the  services  rendered  by  them  respectively,  over  and 
above  his  or  their  expenses:  for  receiving  and  paying  out 
all  sums  of  money,"  etc. 

Can  this  court  award  commissions,  therefore,  to  an  ex- 
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ecutor  or  administrator  for  services  unless  he  has  re- 
ceived and  paid  out  moneys  of  the  estate? 

Suppose  a  case  where  the  wiU  contains  nothing  but 
specific  bequests  of  assets  other  than  money,  and  sup- 
pose such  bequests  amount,  in  value,  to  ten  thousand 
doUars,  and  that  the  executor,  in  the  discharge  of  his 
duties,  encounter  various  litigations  to  obtain  possession 
of  the  property  bequeathed,  in  order  that  he  may  fulfil 
his  duty  by  delivering  it  to  the  legatees,  as  he  can  have 
no  commissions  on  such  assets  so  specifically  bequeathed, 
because  they  are  not  money  received  and  paid  out 
(Schenck  v.  Dart,  22  N.  Y,,  J^0\  yet  he  could  get  no 
compensation  for  his  mere  services,  however  meritorious 
and  beneficial  to  the  estate.  Again,  suppose  a  case  where 
the  whole  and  sole  subject  of  the  will  is  $100,000,  in  bank, 
which  the  executor  is  directed  to  divide  and  pay  equally 
to  three  legatees.  For  performing  that  simple  duty,  he 
would  be  entitled  to  $1,000,  and  upwards.  In  the  one 
case,  no  compensation  is  received  for  great  services  ren- 
dered, and,  in  the  other,  a  large  one  for  very  small  ser- 
vices. But  as  it  was  impossible  to  fix  rules  adequate  to 
the  exigencies  of  every  conceivable  case,  some  general 
one  was  established,  that  should  be  approximately  just 
on  the  whole.  So,  in  reference  to  the  division  of  the 
commissions  among  several  executors,  I  think  the  inten- 
tion of  the  statute  was  to  make  the  sums  called  commis- 
sions compensation,  not  for  the  service  of  receiving  and 
paying,  but  for  the  whole  service  measured  by  a  fixed 
standard  (Collier  v.  Munn,  ^1  N.  F.,  US).  Hence, 
where  there  are  two  executors,  one  of  whom  has  ren- 
dered services  only  in  receiving  and  paying  out  $50,000, 
and  the  other  has  rendered  equal  services  in  some  other 
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way,  in  the  discharge  of  bis  proper  duties,  without  hav- 
ing received  or  paid  any  of  the  fund,  each  would  be  en- 
titled to  one  half  of  the  commissions  "  according  to  the 
services  rendered  by  them  respectively."  Thus,  the  com- 
pensation is  not  only  for  receiving  and  paying  money,  but 
for  all  services  rendered  by  any  or  all  of  several  execu- 
tors, according  to  the  services  rendered  by  each.  Having 
reached  this  conclusion,  the  next  question  is,  what  pro- 
portion of  the  commissions,  assuming  them  to  amount 
in  the  aggregate  to  §10,000  or  $12,000,  should  be  allotted 
to  Mr.  Hill;  there  being  no  question  presented  as  between 
the  other  executors;  so  that  I  shall  assume  the  division 
between  them  to  be  made  equal,  or  otherwise,  as  they 
may  arrange. 

Here  is  a  very  voluminous  account,  containing,  I  should 
estimate,  in  the  neighborhood  of  eight  to  ten  thousand 
items  of  moneys  received  and  paid  out  by  the  executors 
other  than  Mr.  Hill,  who  admits  that  he  neither  received 
nor  paid  out  any.  The  thought,  the  care,  the  labor  and 
responsibiUty  of  all  this  work,  relating  to  an  estate  of  over 
$400,000  of  personal  property,  extending  through  a  period 
of  ten  years,  invested  in  various  securities,  and  reinvest- 
ed again  and  again,  scattered  over  a  great  extent  of 
country,  and  applying  the  income  to  the  purposes  directed 
by  the  vdll,  and  this  income,  with  other  items,  swelling 
the  whole  amount  to  nearly  one  million, —must  necessarily 
have  been  very  great,  and  consumed  much  time.  Thomas 
Nelson  testifies  that  one  third  of  his  time,  for  a  period  of 
ten  years,  was  devoted  to  this  work. 

Mr.  Hill,  on  several  occasions,  had  brief  consultations 
with  the  other  executors,  aided  in  laying  out  streets,  in 
the  sale  of  a  few  village  lots  situated  in  the  vicinity  of 
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his  residence,  some  of  which  sales  were  due  to  his  agency, 
and  was  occasionally  consulted  by  one  or  the  other  of  his 
colleagues,  and  on  one  occasion,  when  he  went  to  the 
West  in  search  of  healthy  took  occasion  to  look  at  some 
property  there  on  which  the  executors  held  mortgages, 
and  at  some  property  in  Milwaukee  in  which  the  estate 
was  interested.  In  all  of  these  acts  of  his,  relating  to  the 
laying  out  of  streets,  and  the  sales  of  the  village  lots,  the 
other  executors  took,  more  or  less,  a  part,  and  as  to  the 
western  trip  no  apparent  cause  for  an  examination  in  re- 
lation to  investments  there  is  shown,  and  no  appreciable 
results  followed,  and  on  account  of  which  he  makes  no 
charge  for  expenses;  nor,  indeed,  has  he  presented,  in 
this  proceeding,  a  single  item  of  expenditure  for  allow- 
ance. It  is  quite  apparent  that  the  services  of  Mr.  Hill, 
as  compared  with  the  vast  labors  of  the  other  executors, 
are  very  small.  In  my  judgment,  they  will  scarcely 
bear  the  proportion  of  one  to  fifty — ^nay,  of  one  to  a  hun- 
dred. If  the  fragments  of  time  spent  by  him  about  the 
affairs  of  the  estate,  aside  from  the  western  trip,  were 
susceptible  of  condensation,  I  think  they  would  all  be 
contained  within  the  limits  of  one  week,  and  it  is  not 
claimed  that  the  services  rendered  were  of  any  remark- 
able or  immense  value. 

It  was  sought  to  be  shown  that  Thomas  Nelson  had 
kept  his  accounts  in  so  irregular  a  form  that  it  cost  much 
labor  and  expense  to  reach  a  result,  and  it  seemed  to  be 
claimed  that  the  amount  of  his  commissions  should, 
therefore,  be  diminished.  It  is  not  claimed  that  he  had 
not  charged  himself  with  all  he  had  received,  or  had 
credited  himself  with  what  he  had  not  paid.  I  know  of 
no  rule  which  would  deprive  an  executor  of  commissions 
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because  of  the  labor  or  expense  requisite  to  put  bis  ac- 
counts into  an  intelligible  fonii. 

On  the  whole,  I  allow  to  Mr.  Hill  $250  of  the  commis- 
sions, deeming  that  a  liberal  allowance  for  his  services, 
when  contrasted  with  the  services  rendered  by  his  col- 
leagues. 

It  is  a  little  remarkable  that  this  is  the  first  case,  dur- 
ing my  official  Ufe  of  upwards  of  twelve  years,  in  which 
the  testimony  of  witnesses  has  been  taken,  in  reference 
to  the  division  of  commissions  among  co-executors. 
Such  questions  have  arisen  frequently,  but  upon  sugges- 
tion made,  the  parties  have  uniformly  agreed  upon  an 
adjustment,  and  I  regret  that  it  could  not  have  been  done 
in  this  instance. 

The  stenographer's  fees  should  be  paid  out  of  the  com- 
missions, Mr.  Hill's  portion  bearing  its  pro  rata  share. 
The  controversy  about  the  division  of  them  concerns  the 
executors  only.  Other  than  that,  I  do  not  regard  it  as  a 
case  for  the  allowance  of  costs. 

Decreed  accordingly. 


Wbstchestbb  Couoty.— Hon.  OWEN  T.  COFFIN,  Sitr- 

ROGATE. — May,  1883. 

Metropolfian  Trust  Co.  v.  Eogers. 

In  the  matter  of  the  estate  of  Whjjam  A,  Seaver,  de- 
ceased. 

In  a  proceeding  by  an  executor,  etc.,  to  discover  assets  withheld,  an  an- 
■wer,  under  Code  Civ.  Pro.,  §  2710,  as  amended  in  1881,  that  the  per- 
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•OQ  cited  *'is  tbe  owner  of  the  properly  "  in  question,  is  sufficient  with- 
out showing  how  he  became  such ;  but  where  he  cbiinis  to  be  *'  entitled 
to  tlie  iwssession  thereof,  by  virtue  of  a  lien  thereon  or  special  property 
therein."  he  must  allege  the  fitcts  necessary  to  sustain  the  claim. 

Decedent's  executor  having  instituted  proceedings  under  Code  Civ.  Pro..  ^ 
270(5,  to  compel  one  R.  to  make  discovery  concerning  certain  property 
of  the  estate  alleged  to  bMn  his  poasession,  consisting  of  the  capital 
stock  of  the  A.  company,  and  the  stock  and  bonds  of  other  corpora- 
tions, respondent  interpo8ed  an  answer,  to  the  effect  that  he  was 
entitled  to  the  possession  thereof  by  virtue  of  a  lien  thereon  and  special 
property  therein  as  receiver,  appointed  by  the  Supreme  C^urt,  of  the 
property  of  the  A.  company,  or  in  which  it  had  any  beneficial  interest. — 

MM,  that  this,  though  conclusive  as  to  the  stock  of  the  A.  company, 
was  insufficient  as  to  the  other  stock  and  the  lx)nds;  but  that,  the 
nature  of  respondent's  property  in  the  latter  being  indicated  on  the 
argument,  he  should  be  allowed  to  file  an  amended  answer,  embodying 
the  necessary  allegations  in  respect  thereto. 

This  was  an  application  made  by  the  Metropolitan  Trust 
Company  of  New  York,  as  executor,  to  compel  Nelson  G. 
Rogers  to  make  discovery  concerning  certain  property  of 
the  estate  of  the  decedent,  alleged  to  be  in  his  hands. 
Upon  the  return  of  the  citation  and  order  granted  on  such 
application,  Rogers  presented  and  filed  a  verified  answer, 
in  which  he  stated  that  he  was  entitled  to  the  possession 
of  said  property,  by  virtue  of  a  lien  thereon  and  special 
property  therein  as  receiver,  duly  appointed  by  the 
Supreme  Court,  of  the  property  and  effects  of  the  Adri- 
atic Fire  Insurance  Company,  or  in  which  it  had  any 
beneficial  interest. 

Thob.  G.  Hillhousb  ctnd  O.  C.  Bcvll,  for  peUtioTier, 
m  FoBTBR  &  THOMSON,  oppoaed. 

The  Surrogate. — This  proceeding  is  instituted  under 
§  2706  of  the  Code  for  the  discovery,  etc.,  of  property 
claimed,  by  the  petitioner,  to  belong  to  decedent's  estate, 
of  the  alleged  value  of  $150,000,  consisting  of  the  entire 
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capital  stock  of  the  Adriatic  Fire  Insurance  Company, 
and  the  stocks  and  bonds  of  ten  other  companies  and 
municipalities.  The  counsel  for  Mr.  Rogers  files  a  wrU- 
ten  answer,  duly  verified  by  him,  under  the  last  clause  of 
section  2710,  being  the  amendment  added  in  ISSl,  and 
asks  a  dismissal  of  the  proceeding.  That  amendment 
provides  that,  where  such  an  answer  shall  be  interposed, 
to  the  effect  that  the  person  cited  is  the  owner  of  the 
property,  or  entitled  to  the  possession  thereof  by  viitue 
of  any  lien  thereon  or  special  property  therein,  the  pro- 
ceedings shall  be  dismissed.  Hence,  if  the  person  so 
cited  shall  answer  that  he  is  the  absolute  owner  of  the 
property,  he  will  not  be  required  to  show  how  he  became 
such.  It  is  the  statement  of  a  fact  which  ends  the  in- 
quiry; but  where  he  alleges,  as  in  this  case,  that  he  is 
entitled  to  the  possession  by  virtue  of  a  lien  upon,  or 
special  property  in,  it,  his  answer  should  state  the  facts 
necessary  to  sustain  the  allegation.  It  was  attempted  to 
so  state  them  in  this  instance,  the  answer  alleging  that 
he  holds  it  as  receiver  of  the  Adriatic  Fire  Insurance 
Company.  This,  I  think,  is  not  sufficient,  as  to  any  of 
the  property  other  than  the  capital  stock  of  such  com- 
pany, as  to  which,  alone,  it  is  conclusive.  As  to  the 
other  stocks  and  the  bonds,  he  might  as  well  claim  that 
he  holds  them  as  the  assignee  of  John  Jones,  and  ask 
that,  therefore,  the  proceedings  be  dismissed.  As  it  was, 
however,  alleged  orally,  and  seemed  to  be  conceded  on 
the  argument,  that  those  other  stocks  and  bonds,  in  which 
the  decedent  had  some  personal  interest,  were  held,  in 
some  way,  by  the  Adriatic  Fire  Insurance  Company,  of 
which  the  deceased  had  been  duly  appointed  receiver  in 
his  lifetime,  by  the  Supreme  Court,  and  who,  after  his 
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death,  was  succeeded  as  such,  by  Mr.  Rogers,  I  shall,  be- 
foi-e  taking  any  further  action,  permit  him  to  file  an 
amended  affidavit  embodying  these  allegations,  about 
which  there  seems  to  be  no  controversy,  and  then,  if  that 
be  done,  make  an  order  dismissing  the  proceedings. 
Otherwise,  the  examination  of  Mr.  Rogers  as  to  these 
other  stocks  and  the  bonds  will  be  proceeded  with. 
Ordered  accordingly. 


Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sur- 
rogate.—June,  1883. 

Whelpley  v.  Loder. 

In  the  matter  of  the  probate  of  the  last  will  and  testament 

of  Eva  J.  Banks,  deceased. 

The  fact  that  one  is  named  as  executor,  in  an  instrument  propounded  by 
another  as  the  will  of  a  decedent,  does  not  render  him  a  party  to  the 
pn)ceedings;  and  lie  is,  therefore,  not  disqualified,  as  a  party,  bj  Code 
Civ.  Pro.,  §  829,  from  testifying  as  to  transactions  or  communications 
between  himself  and  the  latter. 

Even  where  one  so  named  as  executor  is  the  proponent  of  the  alleged  will, 
ho  is,  in  his  capacity  of  executor,  a  party  without  interest,  and,  there- 
fore, not  include<l  in  the  prohibition  of  that  section,  because  it  is  im- 
possible that  ho  should  be  examined  "  in  his  own  belialf  or  interest; " 
besides,  contestants,  against  whom  he  would  testify,  are  not  persons 
deriving  their  '*  title  or  interest  from,  through  or  under  "  the  deceased, 
by  assignment  or  otherwise. 

A  release,  by  a  legatee,  to  the  executor,  of  his  interest  as  such,  removes  all 
objections  to  his  compcUiucy,  on  the  ground  of  interest,  as  a  witness  in 
proceedings  for  probate  of  the  will. 

The  attorney  of  a  decedent,  called,  in  proceedings  for  the  probate  of  the 
latter's  will,  by  the  executor  proponent,  to  prove  the  instructions  re- 
ceived by  witness  for  drawing  the  same,  may  testify  witli  respect 
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thereto,  notwithstanding  the  prohibition  of  Code  Civ.  Pro.,  g  835,  as  to 
disclosiHg  communications  made  by  his  client  in  the  course  of  his  pro- 
fessional employment,  because  by  calling  him  the  objecti(m  is  waived 
by  the  pergonal  representative,  to  whom  alone  the  privilege  of  object- 
ing survives. 

Such  testimony  is,  moreover,  admissible  on  a  broader  ground,  namely,  that 
the  statute  is  designed  to  protect  the  living  in  their  business  relations, 
and  not  to  coneeal  the  intentions  of  decedents,  in  respect  to  the  disposi- 
tion of  their  estates. 

For  a  like  reason,  Code  Civ.  Pro.,  §  834,  cannot  be  regarded  a* forbidding 
a  physician  to  disclose,  in  proceedmgs  to  prove  his  patient's  will,  infor- 
mation acquired  in  professional  attendance,  upon  an  issue  as  to  testa- 
mentary capacity. 

The  value  of  the  testimony  of  attending  physicians,  as  to  their  patients'  tes- 
tamentary capacity,  and  that  of  alienists,  upon  the  same  subject,  given 
in  response  to  hypothetical  questions, — compared. 

Decedent  was  82  years  old,  and  somewhat  shaken  in  mind  and  body  by  her 
advanced  age,  at  the  time  of  the  making  of  her  alleged  will,  which  was 
drawn  by  her  attorney,  and  named  him  as  an  executor  and  a  legatee. 
The  execution  was  formally  proved,  without  evidence  of  any  conver- 
sation or  conduct,  attending  it,  furnishing  any  cluo  to  her  mental 
capacity. — 

Udd,  that  this  at  once  suggested  suspicion  and  the  necessity  of  a  careful 
scrutiny  into  the  facts. 

In  order  to  justify  the  rejection  of  a  will  of  a  person  of  sound  mind,  on  the 
ground  of  undue  influence,  contestant  must  show  facts  inconsistent 
with  the  hypothesis  of  the  execution  having  been  procured  by  any  other 
means. 

There  is  no  rule  of  law  prohibiting  the  draftsman  of  a  will  from  taking  a 
legacy  thereunder. 

We  are  all  experts  in  handwriting,  differing  only  in  degree  of  skill. 

Under  Code  Civ.  Pro.,  g  2558,  subd.  8,  permitting  the  Surrogate  to  award 
costs  to  an  unsuccessful  contestant  of  a  will,  where  he  "is  named  as  an 
executor  in  a  paper  propounded  by  him  In  good  faith  as  the  last  will  of 
the  decedent,"  such  a  contestant,  bo  propounding,  cannot  have  costs 
where  he  is  an  attorney  and  acts  as  his  own  counsel. 

Allen  V.  Pub.  Administrator,  1  BrcUy.,  231— approved. 


The  testatrix  died  in  Westchester  County,  in  1882,  in 
the  eighty-sixth  year  of  her  age,  leaving  an  alleged  will, 
dated  May  15th,  1877.  She  was  the  widow  of  William 
Banks,  who  died  several  years  before  hei\  She  had  had 
one  child,  a  son,  who  died  in  1877,  leaving  no  children. 

Vol.  I.—24 
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At  the  time  of  the  making  of  the  will  of  1877,  the  only 
heirs-at-law  and  next  of  kin  of  the  decedent  were  Louisa 
M.  Hoyt  her  sister,  and  Louisa  M.  Craft  and  William  M. 
Whelpley,  children  of  Daniel  Whelpley  a  deceased 
brother.  She  had,  in  1874,  executed  a  will,  by  which  she 
bequeathed  to  her  son  the  use  of  certain  bank  stock  w^hich, 
at  his  death,  was  to  be  sold,  and  the  proceeds  divided 
among  various  legatees.  The  legacies  amounted  to  $12,- 
200,  of  which  $5,000  was  given  to  Benjamin  G.  Hitch- 
ings,  and  $2,100  to  Henry  D.  Loder,  who  were  the  ex- 
ecutors; $3,100  to  the  members  of  the  Loder  family; 
$600  to  persons  by  the  name  of  Babbitt,  $400  to  William 
B.  Fkich  and  wife,  $700  to  Seraphine  Vredenburgh,  and 
$200  to  Ann  Marshall  and  ]f hebe  Pierce  jointly,  all  stran- 
gers to  her  blood.  The  residue  was  given,  in  three 
equal  parts,  to  Sarah  A.  Loder,  Henriette  L.  Bicker  and 
the  daughter  of  Daniel  Whelpley. 

The  provisions  of  the  will  of  1877  were  as  follows:  She 
gave  $1,000  to  Mr.  Hitchings,  $1,000  to  Henry  D.  Loder 
(having  given  him  $1,000  in  cash,  since  the  will  of  1874 j, 
$3,200  to  other  members  of  the  Loder  family,  $2,000  to 
Wm.  B.  Finch,  $1,300  to  the  Babbitt  family,  $200  to  Hat- 
tie  Valentine,  $700  to  Seraphine  Vredenburgh,  $200  to 
Ann  Marshall  and  Phebe  Pierce  jointly,  $800  to  Henriette 
L.  Bicker,  and  $200  to  Sarah  E.  Mosher— in  all,  $10,600, 
and  the  residue  to  Sarah  A.  and  Charlotte  A.  Loder,  wife 
and  daughter  of  Cyrus  W.  Loder.  She  declared  that  she 
had  already  given  her  sister,  Louisa  M.  Hoyt,  $6,000,  and 
therefore  gave  her  nothing  by  the  will. 

She  had  also 'made  a  will  in  1865,  by  which  she  gave  a 
legacy  of  $5,000  to  Mr.  Hitchings,  and  of  which  he  was 
named  an  executor.    He  was  an  attorney,  and  had  been 
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her  counsel,  but  had  nothing  to  do  with  the  drawing  of 
any  of  the  wills,  and  was  in  no  way  related  to  her.  In 
the  will  of  1874,  he  was  also,  with  Henry  D.  Loder, 
named  as  executor,  while  in  the  will  of  1877,  Mr.  Hitch- 
ings,  Cyrus  W.  Loder  and  Henry  D.  Loder  were  named 
as  the  executors.  Henry  D.  Loder,  who  was  then  the 
counsel  of  the  decedent,  drew  the  will  of  1874,  and,  still 
acting  in  the  same  capacity,  that  of  1877,  by  which  he 
was  bequeathed  a  legacy  of  $1,000.  Cyrus  W.  Loder 
alone  propounded  it  for  probate. 

'  The  Whelpleys  contested  the  will  of  1877,  chiefly  on  the 
ground  of  fraud,  undue  influence  and  alack  of  testamfen- 
tary  capacity,  while  Mr.  Hitchings,  as  an  executor  of  the 
will  of  1874,  contested  it  upon  like  grounds,  and  pro- 
pounded the  will  of  1874  for  probate.  Mrs.  Hoyt,  one  of 
the  next  of  kin,  took  no  part  in  the  controversy. 

After  the  witnesses  to  the  will  had  given  their  testi- 
mony, to  show  its  due  execution,  other  testimony  was 
given  by  the  contestants,  by  which  it  was  sought  to  show 
want  of  testamentary  capacity.  The  proponent  then  of- 
fered Henry  D.  Loder  as  a  witness,  to  prove  the  instrac- 
tions  which  he  received  for  drawing  the  will  of  1877,  which 
.were  written,  and  claimed  to  be  in  the  handwriting  of 
the  deceased,  and  also  to  prove  other  transactions  and 
communications  with  the  deceased.  The  evidence  was 
objected  to,  and  the  objection  sustained.  Subsequently, 
a  written  release  of  the  legacy  to  him  was  executed  by 
him  and  filed,  and  he  was  again  called  to  prove  what  had 
been  before  offered.  It  was  again  objected  that  the  re- 
lease did  not  render  the  witness  competent;  that  as  an  at- 
torney he  was  forbidden  by  statute  to  testify  to  any  com- 
munications made  to  him  by  his  client.     The  testimony 
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was  however,  taken  subject  to  the  objection,  which  was 
to  be  determined  on  the  consideration  of  the  whole  case. 
The  proponent  also  offered  the  testimony  of  the  physi- 
cians who  had  attended  decedent  at  different  times  prior 
and  subsequent  to  the  execution  of  the  will  of  1877,  with 
a  view  of  establishing  testamentary  capacity.  This  was 
objected  to,  on  the  same  ground,  but  was  received  in  like 
manner.  The  testimony  of  Cyrus  W.  Loder,  the  propo- 
nent, as  well  as  that  of  some  of  the  legatees,  was  offered 
in  support  of  the  will  and  taken  subject  to  objection. 

Frank  B.  Coi^toi^,  for  proponent. 

FRAI7KSNHEIMER  &  ROBEKBLATT, /<9f  WhetpUyS,  fiext  of  Jdn, 

Bbnjamin  G.  Hitchincm.  in  person. 

The  Surrogate. — Considering  the  amount  involved, 
which  does  not,  I  think,  exceed  $18,000,  this  has  been  one  of 
the  most  protracted,  and  sharply  and  ably  contested  cases 
which  it  has  fallen  to  my  lot  to  witness.  The  questions 
as  to  the  admissibility  of  certain  evidence,  lying  as  they 
do  at  the  threshold  of,  and  in  a  large  measure  dominating, 
the  case,  have  been  elaborately  considered  and  presented 
by  counsel.  I  think  no  case  bearing  upon  these  ques- 
tions has  escaped  their  vigilance.  I  have  endeavored  to 
deduce  from  them  such  rule  for  this  case,  and  for  future 
guidance  in  like  cases,  as  the  authorities  cited  and  the 
ends  of  justice  seem  to  warrant. 

The  will  of  1877  was  prepared  for  an  old  lady  of  eighty- 
two  years,  somewhat  shaken  in  mind  and  body  by  her  ad- 
vanced age,  by  her  attorney,  who  is  a  legatee  named 
therein,  and  also  an  executor.  The  execution  of  it  is  for- 
mally proved,  with  no  evidence  of  conversation  or  con- 
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duct,  attending  it,  furnishing  any  clue  to  the  mental 
capacity  of  the  testatrix.  This  at  once  suggests  suspi- 
cion, and  the  necessity  of  a  careful  scrutiny  into  the  mat- 
ter. Doubtless,  impressed  with  this  aspect  of  the  case, 
the  proponent  procured  the  release  of  the  legacy  by  Henry 
D.  Loder,  and  then  ofifered  his  evidence.  It  will  be  seen, 
therefore,  that  three  questions  at  once  arise,  on  offering 
this  witness:  1st,  being  named  as  executor  in  the  will,  was 
he  a  party,  who  is  excluded  from  testifying  by  §  820  of 
the  Code;  2d,  if  competent  as  executor,  but  incompetent 
by  reason  of  the  legacy,  could  he  release  it  so  as  to  ren- 
der him  competent;  3d.  was  he  rendered  incompetent  by 
§  835  of  the  Code,  which  declares  that  an  attorney  shall 
not  be  permitted  to  disclose  the  communications  made  to 
him  by  a  client. 

As  to  the  first  point;  if  Henry  D.  Loder,  as  executor 
simply,  had  propounded  the  will,  he  would  have  been  com- 
petent to  testify  as  to  its  execution  (Children's  Aid  Society 
V.  Loveridge,  70  N,  F.,  oS7).  The  section  has  not  been 
BO  changed  since  that  case  arose,  as  to  materially  affect 
the  question;  hence  his  testimony  as  to  the  factum  must 
stand;  but  he  was  not  a  proponent,  nor  is  he  in  any  way 
a  party  to  the  record. 

As  to  the  second  question, — did  his  release  render  him 
competent  generally?  At  common  law  a  person  who,  not 
a  party,  had  any  pecuniary  interest  in  the  result  of  an  ac- 
tion, could  assign,  or  release  such  interest,  and  thus  be 
rendered  competent.  I  know  of  no  statute  changing  this 
rale,  except  that  §  829  will  not  permit  an  assignor  to  tes- 
tify, in  certain  cases,  in  favor  of  an  assignee.  Here  the 
legatee  releases  the  estate  to  the  executor,  etc.  He  does 
not  release  to  the  residuary  legatees,  nor  assign  to  them. 
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The  effect  may  be  to  send  his  legacy  to  his  relatives,  but 
they  cannot,  therefore,  be  regarded  as  his  assignees,  or  sm 
peisons  taking  under  him.  Surrogate  Bradford  held, 
in  Meehan  v.  Rourke  {^  Bradf,,  3S5),  that  a  legatee,  on 
releasing  his  legacy,  became  a  competent  witness;  but  he 
also  held,  in  Sherwood  v.  Judd  {3  BradJ\,  ^67),  that  a 
party  to  the  record,  after  the  case  had  been  partly  tried, 
would  not,  in  general,  on  assigning  his  interest  to  become 
a  witness,  be  received  as  such,  and  thus  relieve  himself 
from  liability  for  costs.  In  Reeve  v.  Crosby  (3  Red/.,  74), 
Surrogate  Calvin  held  that  a  release,  giv^n  by  a  lawyer 
who  drew  the  will,  of  a  legacy  to  him,  and  who  was 
named  as  executor  therein,-  rendered  him  competent-to 
testify  to  the  execution  of  it.  It  did  not  seem  necessary 
in  that  case  to  go  further,  and  determine  whether  it  ren- 
dered  him  generally  competent.  In  Burritt  v.  Silliman 
{13  N.  K,  93),  the  executor  renounced  as  such.  He  did 
not  propound  the  will  for  probate;  held,  a  competent  wit- 
ness. The  case  arose  in  1S50,  before  parties  were  per- 
mitted to  testify.  In  Coffin  v.  Coffin  {23  N.  F.,  9),  an  ex- 
ecutor, who  was  one  of  the  proponents  and  a  legatee,  re- 
nounced as  executor  and  released  his  legacy,  and  became 
a  witness  generally  in  the  case,  no  objection  being  made. 
On  the  whole,  I  have  no  doubt  that  the  release  removed 
all  objections  to  his  competency  on  the  ground  of  interest. 
As  to  the  third  question, — could  he,  as  the  attorney  of  the 
deceased,  be  permitted  to  testify  under  §  835,  the  contest- 
ants objecting.  It  is  true  that  the  courts  have  long  held 
that,  the  client  being  dead,  the  right  to  object  survives  to 
his  representative.  Were  that  not  so  settled,  were  it 
now  open,  I  should  be  inclined  to  hold  that  the  act,  being 
in  derogation  of  the  common  law,  must  be  strictly  fol- 
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lowed,  and  that  the  right  to  object  died  with  the  client. 
Bat,  as  the  decisions  stand,  the  representative,  and  no  one 
else,  may  raise  the  objection.  Here,  however,  the  execu- 
tor is  the  representative.  Jacob,  in  his  Law  Die.  {title 
''  Representatimi^^),  says  an  executor  represents  the  per- 
son of  the  testator.  In  Schoonmaker  v.  Wolford  {W  Hun, 
166\  the  court  says,  the  executor's  official  character  hav- 
ing been  sufficiently  established  by  the  formal  proof  of 
the  will,  he  must  be  regarded  as  the  personal  representa- 
tive of  the  deceased,  and  as  such,  competent  to  waive  the 
statutory  exclusion  of  both  the  physicians  and  the  attor- 
ney. Hence,  Cyrus  W.  Loder  was  the  only  party  compe- 
tent to  raise  or  to  waive  the  question,  and  he  expressly 
waived  it  by  calling  the  attorney  to  testify. 

But  I  think  the  testimony  is  admissible  on  a  broader 
ground  than  any  depending  upon  the  construction  of  the 
statute  (the  provision  in  the  R.  S.  and  that  in  the  Code 
being  almost  identical).  Whakton,  in  his  Law  of  Evi- 
dence, §  591,  says:  ''The  pnvilege,  it  should  be  lernem- 
bered,  is  meant  to  protect  the  living  in  their  business  re- 
lations, and  cannot  be  invoked  when  the  question  arises 
as  to  the  intention  of  a  deceased  person,  in  respect  to  the 
disposition  of  his  estate."  This  doctrine  is  quoted  ap- 
provingly in  the  case  of  Staunton  v.  Parker  {19  Hun,  55). 
The  same  reasoning  will  apply  as  to  the  admissibility  of 
the  testimony  of  attending  physicians.  Surrogate  Brad- 
ford, as  long  ago  as  1850,  held,  in  the  case  of  Allen  v. 
Public  Administrator  {1  Bradf,,  £^1),  that  the  statute 
prohibiting  physicians  to  testify  was  not  applicable  to 
probate  proceedings,  on  the  ground  that  there  was  no 
one  competent  to  assert  the  privilege  in  exclusion  of  the 
testimony.    I  cannot  find  that  this  dictum  has  ever  been 
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distinctly  disapproved.  In  many  prominent  cases  the 
rule  has  been  adopted  without  question,  eminently  in  th'^ 
celebrated  Parish  Will  case.  There,  attending  physiciami 
were  examined  very  fully,  and  without  a  suggestion  of 
a  doubt,  by  the  very  eminent  counsel  engaged,  as  to  their 
competency.  In  the  recent  case  of  the  Matter  of  Chap- 
man {^7  Hun,  57J  [decided  in  15<82]),  the  court  held  that 
the  attorney  was  not  privileged  from  testifying  for  tLu 
contestants,  under  the  objection  of  the  executor,  as  to 
facts  and  communic^ations  with  the  deceased,  where 
fraud  or  mistake  is  alleged. 

I  feel  myself  constrained,  therefore,  to  receive  and  con- 
sider the  evidence  of  Henry  D.  Loder  as  properly  given 
in  the  case,  and  to  overrule  the  objections  taken  thereto 
by  the  contestants.  It  follows  that  the  evidence  of  the 
attending  physicians  must  also  be  regarded  as  competent, 
and  the  same  disposition  is  made  of  the  objections  inter- 
posed to  it.  The  case3  of  Edington  v.  Mat.  Life  Ins.  Co. 
{67  N,  r.,  185y,  Same  v.  ^Etna  Life  Ins.  Co.  {77  id,,  66^)-, 
Grattan  v.  Met.  Life  Ins.  Co.  (SO  id.,  381);  Bacon  v.  Fris- 
bee  {id.,  SH);  Root  v.  Wright  (^-^  id,,  72);  Dilleber  v. 
Home  Life  Ins.  Co.  {87  id.,  79),  cited  by  contestants,  I  do 
not  regard  as  in  point,  none  of  them  relating  to  a  probate 
proceeding,  and,  in  all  of  them,  the  objection  being  taken 
by  the  representative  of  the  deceased.  The  case  of  Brush 
V.  Holland  {3  Brad/.,  2^0),  decided  in  1855,  also  cited  by 
contestants,  to  show  that  executors  propounding  a  will 
are  parties  to  a  probate  proceeding,  may  be  conceded 
without,  as  I  conceive,  in  any  way  aifecting  this  case. 
We  come  now  to  the  question  of  the  admissibility  of  the 
evidence  of  Cyrus  W.  Loder,  executor,  and  the  proponent 
of  the  will  of  1877. 
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It  has  been  repeatedly  decided  that  a  mere  executor 
propounding  a  wiU  is  not  a  party  in  interest;  that  his 
prospective  commissions  do  not  have  that  effect,  not  even 
where  he  is  bequeathed  a  legacy  in  payment  of  his  ser- 
vices to  be  rendered.  He  cannot,  therefore,  be  regarded, 
under  §  829,  as  a  party  examined  in  his  own  behalf  or  in- 
terest, against  a  person  deriving  his  title  or  interest  from, 
through,  or  under  a  deceased  person,  by  assignment  or 
otherwise.  I  think  the  word  ''behalf"  is  here  used  in 
the  sense  of  ''advantage"  or  "profit,"  and  that  Cyrus 
W.  Loder  is  a  party  without  interest,  through  whom,  by 
the  law,  others  seek  their  interests;  nor  do  I  think  the 
contestants  are  persons  '^deriving  their  title  or  interest " 
from  the  deceased,  by  assignment  or  otherwise,  within 
the  meaning  of  the  section.  The  execution  of  the  will 
had  been  proved  when  he  was  called,  and  the  contestants 
were  seeking  to  establish  an  interest  in  the  estate,  by  its 
rejection.  But  I  regard  the  case  of  the  Childrens'  Aid 
Society  v.  Loveridge  {supra\  citing  with  approbation 
Dieterich's  Estate  {1  Tucker,  129),  not  only  as  settling  the 
question  as  to  him,  but  also  as  to  Henry  D.  Loder,  on 
this  point,  by  determining  the  competency  of  an  executor 
to  testify  not  only  in  regard  to  the  execution  of  the  will 
but  also  as  to  other  transactions  and  communications 
with  the  deceased.  I,  therefore,  overrule  the  objection 
made,  and  receive  the  evidence.  I  have  looked  into  the 
numerous  authorities  on  these  points,  to  which  I  have 
been  referred  by  contestants,  but  find  nothing  to  alter 
the  conclusions  reached. 

Without  here  giving  any  special  consideration  to  the 
question  of  the  competency  of  the  Babbitt  legatees,  to 
testify  to  transactions  and  communications  with  the  de- 
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ceased,  I  shall  disregard  so  much  of  it  as  may  be  fairly 
regarded  as  covered  by  such  an  objection.  But  the  testi- 
mony of  Louisa  M.  Hoyt,  the  sister  of  the  deceased, 
whose  interest,  if  any,  is  antagonistic  to  the  will,  and 
who  was  called  by  the  proponent,  was  clearly  competent. 
Having  disposed  of  these  questions,  I  propose  to  consider 
next  that  of  undue  influence  or  fraud,  and,  in  that  con- 
nection, the  condition  of  mind  and  disposition  of  the 
deceased,  as  rendering  her  a  fit  subject  for  their  exercise. 
In  doing  this,  I  do  not  propose  to  go  largely  into  the  facts, 
which  are  spread  over  some  fifteen  hundred  pages  of 
testimony,  nor  to  state  at  any  leng;th  the  rules  of  law 
established  to  guide  and  govern  those  who  have  occasion 
to  pass  along  the  well-beaten  track,  I  will  only  refer  to 
what  Lord  Cranworth  says,  in  Boyse  v.  Rossborough 
{6  H.  L.  Cas.f  2).  "In  order  to  set  aside  the  will  of  a 
person  of  sound  mind,  it  is  not  sufficient  to  show  that  the 
circumstances  attending  the  execution  are  consistent  with 
the  hypothesis  of  its  having  been  obtained  by  undue  influ- 
ence. It  must  be  shown  that  they  are  inconsistent  with 
a  contrary  hypothesis."  As  a  preliminary  to  such  con- 
sideration, it  becomes  necessary  to  determine  whether  the 
paper  called  *^mem.  of  my  will,"  is  the  work  of  the  testa- 
trix herself,  for  if  it  be,  it  becomes  an  important  element 
in  the  solution  of  these  problems,  as  well  as  of  that  of 
her  testamentary  capacity  hereafter  to  be  briefly  consid- 
ered. Considerable  testimony  of  experts  was  taken  in 
regard  to  the  genuineness  of  the  document,  one  expert 
declaring  it  to  be  wholly  simulated,  including  the  signa- 
ture, and  another  pronouncing  it  to  be  wholly  genuine. 
.We  are  all,  in  certain  degrees,  experts  on  handwriting, 
and  I  have  never  yet  found  it  safe  to  subordinate  my  own 
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judgment  to  that  of  an  expert.  The  paper  bears  upon 
its  face  evidence  to  satisfy  me  that  it  was  the  work  of 
the  deceased  herself,  and  this  is  fortified  by  testimony 
showing  that  she  was  engaged  in  her  room  writing  her 
will,  and  shortly  afterward  sent  for  Henry  D.  Loder,  and 
personally  delivered  tlie  paper  to  him,  with  a  request  that 
he  would  formulate  it  as  her  will.  This  paper  is  of  very 
great  consequence,  as  tending  to  free  Henry  D.  Loder,  as 
her  legal  adviser,  legatee  and  executor,  from  the  suspi- 
cion of  having  wielded  an  influence  naturally  springing 
from  his  lelation  to  her.  His  testimony  satisfies  the  con- 
dition required  in  Drake's  Appeal  il  Arner,  Probate  Rep.^ 
227).  He  drew  a  will  for  her  in  1874,  submitting  it  to 
Mr.  Hitchings  before  execution,  which  was  strikingly 
like  this,  in  that  it  failed  to  provide  for  any  of  her  next 
of  kin  except  the  Whelpleys,  and  placed  even  them 
among  the  very  last  of  the  recipients  of  her  bounty,  and 
gave  the  bulk  of  her  property,  after  the  death  of  her  son, 
to  nearly  the  same  persons  to  whom  she  bequeathed  it  by 
the  will  of  1877.  By  the  former  will,  Mr.  Hitchings' 
legacy  was  $5,000,  while  by  the  latter  it  is  reduced  to 
$1,000.  This  reduction  is  explained  in  a  note  to  him, 
found  among  her  papers  after  her  death,  in  which  she 
states  that  the  larger  sum  had  been  given  in  the  expecta- 
tion that  he  would  watch  over  her  son's  welfare,  and  that, 
he  being  dead,  that  expectation  had  ceased  to  exist.  The 
bequest  to  Henry  D.  Loder  was  reduced  from  $2,100  in 
the  former,  to  $1,000  in  the  latter,  she  having  given  him 
in  cash,  in  the  interval,  $1,000,  thus  adeeming  the  larger 
amount  to  that  extent.  By  the  prior  will  she  bequeathed 
sums  aggregating  $12,200,  and  by  the  latter,  $10,600;  the 
chief  difference  between  the  two  aggregates  being  the 
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amount  of  the  reduction  of  H.  D.  Loder's  legacy.  There 
can  be  no  just  ground,  under  these  circumstances,  for 
coming  to  the  conclusion  that  he  fraudulently  procured 
this  will  to  be  made.  She,  for  aught  that  appears,  acted 
entirely  of  her  free  will;  he  wished  her  to  employ  some 
other  counsel  to  draw  the  will,  which  she  declined  to  do; 
his  legacy,  as  covnpared  with  that  of  the  prior  will,  is  re- 
duced in  amount;  it  bears  no  remarkable  disproportion 
to  the  amount  of  the  estate;  nor  to  the  amounts  of  the 
legacies  to  others  standing  in  a  somewhat  similar  relation 
to  the  deceased.  There  is  no  rule  of  law  which  would 
prevent  him  from  taking  a  legacy  under  a  will  because 
he  drew  it.  The  testimony  of  the  attorney,  and  other  cir- 
cumstances, and  especially  the  fact  that,  some  weeks 
afterward,  she  communicated  the  substance  of  the  will  to 
Cyrus  W.  Loder,  furnish  that  preponderance  of  evidence 
which  destroys  any  ground  of  suspicion  suggested  by  the 
facts  that  he  was  her  confidential  adviser,  and  was  made 
a  legatee  and  an  executor.  I  have  given  my  best  consid- 
eration to  the  subject,  and  fail  to  find  anything  which 
induces  me  to  give  any  great  weight,  as  against 
the  justness  of  the  transaction,  to  anything  attending  the 
preparation  of  the  will.  As  to  any  other  evidence  of 
fraud,  or  undue  influence  practiced  upon  the  deceased,  I 
find  absolutely  none.  That  the  Lodei-s  were  kind  to  her, 
that  they  humored  her,  that  they  visited  her  and  were 
attentive  to  her,  is  to  their  credit.  Because  they  con- 
ducted themselves  in  this  manner  toward  an  old  lady, 
who  was  or  had  been  rather  remarkable  for  her  intellect- 
ual culture,  is,  assuredly,  no  evidence  of  fraud.  Other- 
wise, anyone  might  be  restrained  in  manifesting  friend- 
ship for  an  aged  and  enfeebled  person  having  property. 
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lest  he  should  be  charged  with  sinister  designs.  They 
had  a  right  to  do  it,  and  the  effect  of  their  kindness  is 
natural  and  in  no  way  renders  them  obnoxious  to  the 
grave  charge  of  fraud.  It  is  true,  the  old  lady  bad 
attained  to  a  great  age,  and  had  the  feebleness  of  body 
incidental  thereto,  but  she  read  much,  conversed  intelli- 
gently upon  the  topics  of  the  day,  and  had  decided  views 
of  affairs.  I  do  not  think,  on  the  whole,  she  was  a  per- 
son who  could  be  easily  influenced,  and  I  find  no  evidence 
of  any  attempt  to  do  it  in  the  direction  of  testamentary 
dispositions.  There  are  evidences  of  instances  of  eccen- 
tricities, scattered  here  and  there  over  a  period  of  ten 
years,  which,  when  grouped  together,  seem  somewhat 
formidable,  but  I  apprehend  there  are  few  of  us  who  may 
be  no w  conceded  to  have  abundant  testamentary  capacity, 
who,  if  our  lives  were  rigidly  scrutinized,  during  the 
same  period  of  time,  would  not  furnish  as  many.  But  it 
is  useless  to  pursue  the  subject  farther,  since  I  find  no 
attempt  made  to  exercise  any  influence  upon  her  in 
regard  to  her  will,  whatever  her  condition,  in  this  respect, 
may  have  been. 

I  am  also  satisfied  that,  at  the  time  the  wills  of  1874 
and  1877  were  executed,  she  possessed  sufficient  testa- 
mentary capacity.  The  very  fact  that  she  made  the 
"  mem.  of  my  will,"  for  the  latter  will,  which  was  drawn 
in  strict  accordance  therewith,  is  the  strongest  evidence 
of  that  fact.  It  shows  that  she  carried  in  her  mind  the 
provisions  of  the  next  prior  one,  together  with  the  im- 
portant intermediary  acts,  and  also  the  condition  of  her 
pecuniary  matters.  That  she  omitted  the  Whelpley 
children  from  its  provisions,  cannot  be  regarded  as  re- 
markable when  it  is  shown  that,  for  some  cause,  whether 
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just  or  not,  she  had  no  particular  regard  for  them.  Be- 
ing of  sound  mind,  her  will  stands  as  the  reason  for  the 
act.  The  testimony  of  her  attending  physicians  shows 
her  competency.  I  agree  with  Surrogate  Bradford,  as 
to  what  he  says,  in  Allen  v.  The  Public  Administrator 
{supra),  in  regard  to  the  importance  of  such  testimony. 
They  saw,  conversed  with  and  observed  her,  and  they 
give  the  facts  and  conclusions  derived  from  them.  It  is, 
to  my  mind,  much  more  satisfactory  than  the  testimony 
of  experts,  based  solely  upon  hypothetical  questions. 
About  three  years  subsequent  to  making  the  will  of  1877, 
the  old  lady  became  palpably  insane,  laboring  under  very 
marked  delusions,  and  it  was  not  until  she  I'eached  this 
stage,  that  the  expert,  Dr.  Schmid,  saw  her.  Able  and 
skillful  as  he  is,  I  am  unwiUing,  from  his  inferences,  as 
against  the  testimony  of  the  attending  physicians,  to 
reach  the  conclusion  that  she  was  mentally  unsound 
three  years  before.  Dr.  Nichols,  the  distinguished  Super- 
intendent of  the  Bloomingdale  Asylum,  to  whose  en- 
lightened testimony  I  listened  with  great  interest  and 
pleasure,  because  of  his  thorough  candor,  large  experi- 
ence and  perfect  mastery  of  the  subje(;t,  never  saw  the 
deceavsed.  This  witness  failed,  likewise,  to  impress  my 
mind  with  a  conviction  of  the  mental  incompetency  of  the 
testatrix  in  1877.  Had  he  been  her  attending  physician 
at  that  time,  and  subsequently  to  the  period  of  the  man- 
ifestation of  positive  delusions,  and  had  he  then  testified 
to  her  mental  unsoundness  throughout,  giving  the  facts 
and  the  reasons,  I  should  have  felt  bound  to  be  guided  by 
his  mature  judgment.  As  it  is,  I  find  that  she  was  com- 
petent to  make  the  will,  and  that  it  must  be  admitted  to 
probate. 
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The  proponent's  counsel,  at  the  close  of  his  argument, 
insisted  that  Mr.  Hitchings  had  not  propounded  the  will 
of  1874:  in  good  faith,  and  was  not,  therefore,  under  the 
provisions  of  subd.  3  of  §  2558  of  the  Code,  entitled  to 
costs.  Without  entering  upon  the  consideration  of  that 
question,  I  think  he  is  not  entitled  to  costs,  on  the  simple 
ground  that  he  is  his  own  counsel.  I  have  so  held  in  a 
number  of  cases.  He,  as  well  as  the  other  contestants, 
howeve*-,  are  entitled,  under  that  section,  as  amended  in 
1881,  to  an  allowance  for  what  they  have  paid  to  the 
stenographer  for  a  copy  of  his  minutes  of  testimony;  and 
the  proponent  alone  is  entitled  to  his  costs  to  be  taxed. 

Decreed  accordingly. 


Westchester  County,— Hon.  OWEN  T.  COFFIN,  SuR- 

ROGATE. — June,  1883. 

Cromwell  v.  Kirk. 

In  the  matter  of  the  estate  of  George  W.  Eichardson, 

deceased. 

Testator,  by  his  will,  gave  the  residue  of  his  estate,  eonsisting  of  real  and 

personal  property,  "unto  A.  (his  adopted  daughter) 

to  her  and  her  child  or  children.  Should  the  snid  A.  die  without  leav- 
ing any  child  or  children,  fhen  the  above  legacy  to  be  given  to  G.  (A/s 
husband),  to  him  and  his  heirs  forever."  A.  havin*;  died  int< state, 
leaving  two  children,  it  wns  contended  that  G.  took  one  third  of  such 
personal  proiwjrty  left  by  A.,  and  became  tenant  by  the  curtesy  of 
such  real  property,  of  which  she  had  Iwen  seized. — 

HM,  that  the  children  took,  ns  purchasers  under  testator's  will,  a  remain- 
der after  A.'s  life  estate,  and  that  G.  took  nothing,  his  gift  over  failing 
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by  reiuon  of  the  occurrence  of  the  death  of  A.,  leavmg  a  child  or 
children,  hor  surviving. 
Hatfield  v.    Sncden,  54  N.  F.,  280;  Clarke  v.  LeuRp,  88  N.  T.,  228-di8- 


tinguished. 


Lewis  Perry,  of  Claremont,  New  Hampshire,  died 
in  1866,  leaving  a  will  dated  in  1861,  in  and  by 
which,  among  other  things,  he  gave  and  bequeathed 
to  his  adopted  daughter,  Ada  E.  P.  Richardson, 
wife  of  George  W.  Richardson,  the  residue  of 
his  estate,  by  the  following  provision:  ''I  give  and 
bequeath  unto  Ada  E.  P.  Richardson,  wife  of  G.  W. 
Richardson,  all  the  remaining  property  which  I  may 
have  after  my  estate  has  been  settled,  and  all  of  the 
above  legacies  complied  with,  to  her  and  her  child  or 
children.  Should  the  said  Ada  E.  P.  Richardson  die 
without  leaving  any  child  or  children,  then  the  above 
legacy  to  be  given  to  G.  W.  Richardson,  to  him  and  his 
heirs  forever." 

The  residuary  estate  consisted  of  real  and  personal 
property.  The  administrator  with  the  will  annexed 
paid  to  Mrs.  Richardson  all  of  the  personal  estate  coming 
to  her.  She  subsequently  died  in  Westchester  county, 
intestate,  leaving  some  of  this  personal  estate,  and  some 
of  the  real  estate  devised  to  her  by  Mr.  Perry,  and  two 
children.  Her  husband  administered  on  her  estate,  was 
appointed  general  guardian  of  the  children,  and  subse- 
quently died  leaving  a  will,  of  which  Harford  B.  Kirk 
was  executor.  David  Cromwell,  having  been  appointed 
to  succeed  Richardson  as  guardian  of  the  minors,  cited 
the  executor  of  Richardson  to  account  for  the  funds 
held  by  the  deceased  guardian.  The  executor  claimed 
that  Richardson,  the  husband,  having  survived  his  ^vife, 
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took  an  interest  in  the  real  estate  devised  to  her  by 
Perry,  as  tenant  by  the  curtesy;  and  also  one  third  of 
the  personal  estate  she  derived  from  the  same  source. 
The  general  guardian  disputed  this,  and  claimed  that, 
the  mother  dying,  the  children  at  once  took  the  remain- 
der by  virtue  of  the  will  of  Mr.  Perry. 

M.  G.  Hart,  for  general  guardian, 

W.  J.  Osborne,  for  executor,  '^ 

The  Surrogate. — I  think  nothing  can  be  plainer  than 
the  intention  of  the  testator,  Perry,  to  give  the  residue  of 
bis  estate  to  his  adopted  daughter,  Mrs.  Eichardson,  and 
then  to  her  child  or  children,  if  she  died  leaving  any. 
She  did  leave  two  surviving  her.  It  was  only  in  the 
event  of  her  leaving  none,  that  the  executory  devise  to 
her  husband  was  to  take  effect.  The  Supreme  Court,  in 
Hatfield  v.  Sneden  {4£  Barb.,  615\  held  that,  where  the 
devise  and  bequest  was  to  a  daughter  absolutely,  and  was 
subsequently  qualified  by  a  provision  to  the  effect  that,  if 
she  had  no  children,  or  none  living  at  her  decease  (which 
she  had  not),  the  real  estate  was  devised  to  Hatfield,  the 
daughter  took  a  life  estate  only,  with  remainder  to  her 
issue,  if  any,  as  purchasers.  The  Court  of  Appeals  {6J^ 
N.  F.,  ^80)  reversed  this  decision,  holding  that  the  fee 
was  devised  to  the  daughter.  Here  the  estate  is  given 
to  Mrs.  Richardson  and  her  child  or  children.  It  is  lim- 
ited to  '*  child  or  children,"  and  is  not  given  to  her  **  heirs 
and  assigns,"  and  the  children  take  as  purchasers.  It 
was  only,  as  above  remarked,  in  the  event  that  she  left 
no  child,  that  the  executory  devise  to  Mr.  Richardson 

was  to  take  effect.    Here  the  estate  of  Mrs.  Richardson 
Vol.  I.— 26 
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was  not  one  of  inheritance.  It  does  not  appear  that  she 
was,  in  any  way,  of  the  blood  of  Mr.  Perry,  and  her 
interest  was,  at  least,  determinable  and  determined  by  a 
limitation,  which  not  only  deprived  her  husband  of  curt- 
esy, but  also  deprived  him  of  any  share  as  distributee, 
because  her  interest  was  for  life  only.  Had  the  clause 
read  "to  her  and  her  child  or  children,  or  her  assigns/' 
the  estate  created  in  the  wife,  as  to  the  real  property, 
would  have  been  a  fee  simple  absolute,  as  the  word  *'  as- 
signs "  clearly  imports  such  fee,  and  she  would  also  have 
had  the  absolute  ownership  of  the  personal  property;  but 
conceiving  the  plain  intention  of  the  testator  to  have 
been  as  indicated,  and  knowing  of  no  rule  of  law  appli  - 
cable  to  the  defeat  of  such  intention,  I  must  hold  that 
the  estate  of  George  W.  Richardson  is  liable  to  account 
to  these  wards,  for  property  derived  under  the  will  of 
Mr.  Perry. 

The  case  of  Clarke  v.  Leupp  {88  N.  F.,  ^^5),  and  the 
cases  therein  considered,  are  not  in  point.  The  wills  there 
criticised  and  construed  contained  what  are  termed  prec- 
atory words  following  the  bequest.  Here,  there  is  no 
direction,  suggestion,  advice,  or  request  made,  as  to 
how  Mrs.  Richardson  should  dispose  of  the  property 
given  to  her.  It  is  simply  given  to  her  for  life,  and  then 
to  her  children,  and,  in  case  she  left  no  child,  then  to  her 
husband. 

The  accounting  will  proceed  upon  the  basis  above  indi- 
cated. 


WESTCHESTER  COUNTY,  JULY,  1883.       387 

r— 


PBTSB  V,  OLAFP. 


Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sur- 

ROGATE. — July,  1883. 

Pryer  v.  Clapp. 

In  the  matter  of  the  application  for  revocation  of  probate 
of  the  will  of  Desire  A.-  Clapp,  deceased. 

The  jurisdiction  of  a  Surrogate,  relating  to  the  revocation,  upon  petition, 
of  the  probate  of  a  will,  is  wholly  statutory,  and  the  statute  must  be 
strictly  followed. 

The  will  of  the  testatrix  was  admitted  to  probate  November  7th,  1881 »  none 
of  the  persons  cited  appearing.  *  On  November  6th,  1883,  petitions  for 
the  revocation  of  such  probate  were  filed  by  certain  next  of  kin,  under 
Code  Civ.  Pro.,  §  2647.  A  citation  was  accordingly  issued  February 
21st,  1883,  and  was  first  served  upon  a  party  February  2Sd,  1883.  A 
motion  was  made  to  dismiss  the  proceedings  upon  the  ground,  among 
others,  that  the  citation  was  not  served  within  the  time  limited  by  Code 
Civ.  Pro.,  §  2517.— 

SMf  that  tlie  Surro.&:ate  lost  jurisdiction  by  the  failure  to  serve  the  citation 
on  one  of  ihe  Hdverse  pjirties  within  sixty  days  after  the  presentation 
of  the  petition,  and  that  the  motion  must  be  granted. 

A  variance  between  a  citation  and  a  copy  thereof  served  is  curable  by 
amendment,  where  the  respondent  has  appeared. 

R  teems,  that,  under  Code  Civ.  Pro.,  §  2647,  relating  to  revocation  of  pro- 
bate of  a  will  upon  petition,  and  providing  that,  *'npon  the prestentation 
of  ...  &  petition,  the  surrogate  must  issue  a  citation  accordingly," 
it  is  the  duty  of  that  officer,  at  once,  upon  the  presentation  of  the  peti- 
tion, to  issue  the  process  appropriate  to  the  case. 

Upon  a  petition  for  revocation  of  probate  of  a  will,  as  a  matter  of  right, 
the  Surroa^ate  is  governed  by  the  provisions  of  Code  Civ.  Pro.,  §§ 
2647-2653;  and  he  cannot  grant  relief  under  id,  §  2481,  subd.  6,  au- 
thorizing liim  *'  to  open,  vacate,  modify  or  set  aside  ...  a  decree 
or  order  of  bis  court,'*  etc. 

Where  a  Surrogate  has  lost  jurisdiction  of  a  cause  by  failure  to  serve  a  cita- 
tion within  the  time  prescribed  by  statute,  the  erroi*  is  not  cured  by  a 
voluntary  general  appearance,  wliich,  by  Code  Civ.  Pro.,  §  424,  is 
made  equivalent  to  personal  service  of  process,  the  objection  being  not 
that  there  has  been  no  service,  but  that  service  has  not  been  made 
within  the  requisite  time. 
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The  will  of  the  decedent  was,  after  service  of  a  cita- 
tion upon  all  parties  interested,  duly  proved  and  admit- 
ted to  probate,  on  November  7th,  18S1.  Decedent  was 
the  wife  of  George  H.  Clapp,  who  was  named  as  execu- 
tor in  her  will,  and  survived  her.  She  died  seized  of  a 
large  estate,  both  real  and  personal,  and  left  no  descend- 
ants. Her  heirs-at-law  and  next  of  kin  were  two  aunts, 
an  uncle  and  several  first  cousins,  ail  of  whom  were  cited 
to  attend  the  proving  of  the  will,  and  none  of  whom  ap- 
peared thereupon. 

On  Nov.  6th,  1882,  the  uncle,  James  Pryer,  and 
one  of  the  cousins,  John  S.  Rapelye,  filed  written  peti- 
tions praying  for  the  revocation  of  the  probate  of  said 
will,  under  §  2647  of  the  Code.  A  citation  was  issued  on 
Feb.  21st,  1883,  pursuant  to  the  prayers  of  the  peti- 
tions, directed  to  the  proper  peraons,  and  was  served  on 
one  of  such  persons  on  Feb.  23d,  1883.  This  was  the 
date  of  the  first  service  thei-eof  upon  any  of  the  parties. 
The  citation  issued  contained  the  names  of  all  of  the 
persons  to  be  cited,  but  the  copies,  made  under  the  direc- 
tion of  the  petitioners,  contained  eacli  only  the  name  of 
the  person  on  whom  it  was  to  be  served.  Counsel  for 
the  executor  moved  to  dismiss  the  proceedings,  (I)  be- 
cause of  the  irregularity  in  the  copies  of  the  citation ;  (2) 
because  the  citation  was  not  served  within  the  time  lim- 
ited by  Code  Civ.  Pro.,  §  2517;  (3)  because  petitioners  had 
no  interest  in  the  matter. 

J.  W.  Howe  and  Joseph  H.  Choate,  for  ths  executor, 

Ethbk  Allen,  Joseph  8.  Wood  and  Knox  &  Woodwabd,  for  ihe 
petUumen, 

The  Surrogate. — The  learned  counsel  for  the  petition- 
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ers  is  mistaken  as  to  the  practice  of  this  court  in  regard 
to  the  contents  of  the  copies  of  the  citation  to  be  served. 
The  uniform  practice  is  to  make  them  correspond  with 
the  original,  including  all  the  names  embraced  in  the 
original  citation,  otherwise  they  would  not  be  copies.  But 
that  is  an  irregularity  which  may  be  cured  in  various 
ways,  and  is  hardly  worthy  of  serious  consideration  in 
this  case,  where  the  parties  objecting  have  appeared. 

By  §  2647  of  the  Code,  ' '  a  person  interested  in  the  es- 
tate of  the  decedent "  may,  within  the  time  specified  in 
the  next  section,  which  is  within  a  year  after  the  record- 
ing of  the  deci'ee  admitting  the  will  to  probate,  present 
to  the  Surrogate's  court,  in  which  a  will  of  personal 
property  was  proved,  a  duly  verified  written  pe'tition, 
containing  allegations  against  the  validity  of  the  will, 
etc.,  and  praying  that  the  persons  in  interest  may  be 
cited  to  show  cause  why  it  should  not  be  revoked. 
* '  Upon  the  presentation  of  such  a  petition,  the  Suito- 
gate  must  issue  a  citation  accordingly. "  The  petitions  in 
this  matter  were  filed  Nov.  6th,  1882,  but  the  citation 
was  not  issued  until  Feb.  21st,  1883,  nor  served  on  any 
person  to  whom  it  was  directed  until  two  days  after- 
wards, which  was  about  one  hundred  days  after  the  filing 
of  the  petitions.  The  counsel-for  the  executor  insist  that 
this  delay  is  fatal  to  the  proceeding.  I  think  this  view  is 
correct.  By  §  25*17,  the  presentation  of  a  petition  is 
deemed  the  commencement  of  a  special  proceeding, 
within  the  meaning  of  any  provision  of  the  act  which 
limits  the  time  for  the  commencement  thereof.  **But, 
in  order  to  entitle  the  petitioner  to  the  benefit  of  this  sec- 
tion, a  citation,  issued  upon  the  presentation  of  the  peti- 
tion, must,  within  sixty  days  thereafter,  be  served  "  upon 
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one  or  more  of  the  adverse  parties.  In  both  sections,  the 
word  '*upon"  is  used  in  the  sense  of  **at  the  time  of;" 
thus,  in  §  2647,  it  would  read,  "at  the  time  of  the  presen- 
tation of  the  petition,  the  Surrogate  must  issue  a  citation 
accordingly,"  and  in  §  2517,  "a  citation,  issued  at  the 
time  of  the  presentation  of  the  petition,  must,  within 
sixty  days  thereafter,  be  served,"  etc.  The  word  "there- 
after" cannot  relate  to  the  word  "citation"  alone,  be- 
cause it  cannot  bo  predicated  upon  what,  of  itself,  indi- 
cates no  point  of  time,  but  it  does  clearly  relate  to  the 
time  of  issuing  the  citation,  which  must  be  "issued 
upon  the  presentation  of  the  petition."  The  duty  of  the 
Surrogate  is  to,  at  once,  on  the  presentation  of  an  appli- 
cation, issue  the  process  appropriate  to  the  case.  Un- 
doubledly,  he  may  defer  to  the  wishes,  in  that  respect, 
of  counsel  having  charge  of  the  proceeding,  which  was 
probably  done  in  this  instance;  but  if,  through  his  own 
neglect,  or  through  inadvertence  of  counsel,  he  lose  ju- 
risdiction, I  cannot  see  how,  in  a  case  like  the  present,  it 
can  be  regained.  The  jurisdiction  of  Surrogates,  relating 
to  revocation  of  probate,  is  wholly  statutory.  In  exer- 
cising the  power,  we  can,  in  no  way,  alter  or  disi-egard 
the  provisions  of  the  statute.  We  cannot  say  we  will 
turn  the  hands  back  upon  the  dial,  and  thus  bring  the 
act  done  within  the  period  limited. 

It  is  insisted,  however,  by  counsel*  for  the  petition- 
ers, that  this  court  has  power,  under  subd.  6  of  §  2481, 
under  the  prayer  in  the  petitions  for  general  relief,  to  set 
aside  the  probate,  and  to  try  the  question  of  the  validity 
of  the  will.  It  ought  to  be  sufficient  to  say  that  the  pe- 
titions are  not  framed  with  any  regard  to  invoking  action 
under  that  section.     No  reason  is  alleged  why  the  decree 
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should  be  opened,  vacated,  modified,  set  aside,  or  entered 
as  of  a  former  time;  or  why  a  new  trial  or  hearing 
for  fraud,  newly  discovered  evidence,  clerical  eiTor,  or 
other  sufficient  cause  should  be  granted.  The  applica- 
tions are  made  as  matter  of  right  under  the  provisions 
of  Article  2  of  Title  3  of  Ch.  18,  and  not  as  matters  ad- 

« 

dressed  to  the  favor  and  sound  discretion  of  the  court 
under  above  subd.  6. 

Again,  it  is  urged,  by  counsel  for  the  petitioners,  that 
§  424  of  the  Code,  which  is  made  applicable  to  Surro- 
gates' courts,  obviates  the  objection  that  the  citation 
was  not  issued  in  time.  It  provides  that  ^*  a  voluntary 
general  appearance  of  the  defendant  is  equivalent  to  per- 
sonal service  upon  him."  Granting  this,  I  cannot  per- 
ceive its  application  to  this  case.  The  objection  is  not 
that  there  was  no  per..onal  service,  for  there  was,  but 
that  it  was  not  made  within  the  time  prescribed  by  law. 
I  have,  however,  looked  through  the  papers,  and  fail  to 
find  any  such  paper  as  indicates  *  *  a  voluntary  general 
appearance"  of  any  of  the  parties  cited.  The  nearest 
approach  to  it  exists  in  stipulations  to  adjourn  the  hear- 
ing from  time  to  time.  At  the  very  first  hearing  be- 
fore me,  the  objections  herein  considered  were  raised, 
and,  I  think,  the  right  to  raise  them  has,  in  no  way, 
been  lost. 

Having  thus  concluded  to  dismiss  the  proceeding  upon 
the  ground  taken,  I  do  not  deem  it  necessary  to  consider 
the  objection  raised  as  to  lack  of  interest,  which  the 
moving  parties  have  in  the  premises. 

The  estate  is  said  to  amount  to  several  millions  of  dol- 
lars in  value,  and,  as  it  must  be  assumed  that  the  peti- 
tioners have  acted  in  good  faith,  it  is  to  be  regretted  that 
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a  lack  of  due  vigilance  operates  to  prevent  them  from  as- 
serting their  alleged  claims. 
Ordered  accordingly. 


Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sur- 
rogate.—July,  1883. 

Hood  v.  Hood. 
In  the  matter  of  the  estate  of  Andrew  Hood,  deceased. 

A  party  should  not  proceed,  by  means  of  one  petition,  (1)  to  vacate  a  decree 
settling  an  executor's  account,  (2)  to  revoke  the  executor's  letters,  (3) 
to  compel  him  to  make  discovery,  and  (4)  to  compel  him  to  account. 
These  remt  dies,  being  regulated  by  distinct  provisions  of  the  Code, 
should  be  separately  pursued. 

One  of  two  co-executors  cannot  be  compelled  to  render,  alone,  his  account 
for  judicial  settlement. 

Testator,  by  his  will,  directed  the  conversion  of  his  property  by  his  execu- 
tors into  a  money  fund.  ])ortion8()f  which  were  to  be  invested,  and  the 
income  thereof  applied  to  the  use  of  his  three  minor  children,  ixjspective- 
ly,  during  minority,  each  child  being  entitled  to  payment  of  the  prin- 
cipal of  his  share  on  becoming  of  age.  In  1869,  on  an  application 
made  by  two  of  the  children,  then  adults,  in  their  own  behalf  and  in 
behalf  of  the  third  child,  B.,  then  an  infant,  the  executors  rendered  an 
account  of  their  proceedings  as  such,  which  was  judicially  settled  by  a 
decree  of  the  Surrogate's  court.  B.,  having  attained  majority  in  1883, 
presented  a  petition  alleging  that  fact  among  others,  and  praying  that 
one  of  the  executors  be  required  to  account. — 

Held,  that,  although  the  decree  rendered  in  1869  presumptively  embraced 
all  the  matters  as  to  which  the  executors  were  liable  to  account  (00  2i. 
jr.,  515),  the  termination  of  petitioner's  infancy  was  a  ntw  fact  which 
rendered  it  proper  that  a  further  accounting  should  be  had. 

The  will  of  the  decedent  directed,  among  other  things, 
the  conversion  of  his  real  and  other  property  into  a 
money  fund,  a  portion  of  which  was  to  be  invested  for 
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the  use  of  the  widow  for  life,  and  other  portions  during 
the  minority  of  some  of  the  children.  The  income  of 
the  latter  was  to  be  applied  to  the  support,  etc.,  of  his 
minor  children;  on  attaining  the  age  of  twenty -one,  re- 
spectively, they  were  to  be  paid  their  shares  of  the  por- 
tions producing,  theretofore,  their  incomes.  Maria  Louisa 
Hood,  testator's  wife,  was  appointed  executrix,  and  Fred- 
erick Hood,  his  son,  residing  in  New  Jersey,  executor. 
Both  entered  upon  the  discharge  of  their  duties.  Fred- 
erick Hood,  being  a  non-resident,  gave  the  usual  bond. 
In  1869,  they  rendered  an  account  of  their  proceedings, 
when  the  decree  adjudged  that  they  had  in  their  hands 
about  $63,000,  which  they  were  decreed  to  hold  and  invest 
pursuant  to  the  provisions  of  the  wiU.  In  1881,  on  appli- 
cation made  to  this  court  by  William  Hood  and  Anna 
Hood,  two  of  said  legatees,  then  of  age,  on  their 
own  behalf,  and  on  behalf  of  Bertram  Hood,  then 
a  minor,  an  order  was  made  directing  the  executor  and 
executrix  to  render  an  account  of  their  proceedings,  it  be- 
ing alleged  that  Frederick  Hood,  the  executor,  had  re- 
ceived the  funds  of  the  estate  and  had  squandered  a  large 
portion  of  them,  the  ultimate  object  of  the  proceeding 
being  to  recover  the  funds  by  resorting  to  the  remedy 
against  his  sureties,  if  necessary.  The  executor  made 
default  in  filing  his  account  as  ordered,  whereupon  an  or- 
der was  made  revoking  his  letters.  His  counsel  resisted 
the  making  of  these  orders,  on  the  ground  that  the  ex- 
ecutors had  rendered  their  account  in  1869,  and  been  dis- 
charged as  such,  and  that  an  action  was  pending  for  an 
accounting  and  for  other  purposes  in  the  Supreme  Court. 
An  appeal  was  taken  from  these  orders  to  the  Supreme 
Court,  where  they  were  afl&rmed.   On  appeal  to  the  Court 
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of  Appeals,  the  order  of  the  Supreme  Court  and  the  or- 
dei-s  of  this  court  were  reversed,  and  application  per- 
mitted to  be  made  here  on  any  new  facts  which  might 
confer  jurisdiction.  Accordingly,  Bertram  D.  Hood  filed 
an  application,  showing  that  he  was  twenty -one  years  of 
age,  having  attained  that  age  on  March  17th,  1883,  and, 
among  other  things,  prayed  for  various  orders  granting 
him  relief,  and  asked  for  a  citation  against  Frederick 
Hood  only,  to  show  cause  why  such  rehef  should  not  be 
granted. 

Rob  &  Macklin,  for  petitumar, 
E.  P.  WiLDEB,  far  executor. 

The  Surrogate. — The  petition  prays  for  four  different 
kinds  of  relief:  Ist,  that  the  decree  of  1869  be  vacated 
and  set  aside;  2nd,  that  Frederick  Hood's  letters,  as  ex- 
ecutor, be  revoked;  3d,  that  he  be  ordered  to  make  dis- 
covery; and,  4th,  that  he  be  ordered  to  account.  Each 
of  such  remedies  should  be  separately  pursued,  as  each  is 
provided  for  and  regulated  by  distinct  provisions  of  the 
Code,  and  shoxild  not  be  blended.  The  blending  of  them 
causes  much  confusion.  Still,  I  will  entertain  jurisdic- 
tion as  to  the  revocation  of  the  letters,  but  that  will  in- 
volve the  taking  of  testimony.  Subd.  2  of  §  2685  fur- 
nishes the  ground,  and  §  2686  points  out  the  mode,  while 
§  2603  declares  the  effect,  and  provides  for  an  accounting, 
and  §  2609  furnishes  the  remedy  on  the  bond. 

I  think  I  cannot,  as  a  distinct  proceeding,  compel  him 
alone  to  procure  a  judicial  settlement  of  his  account. 
The  executrix  should  be  a  party  to  that.  If  that  remedy 
is  desired,  a  new  petition,  prepared  solely  to  that  end, 
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should  be  presented,  alleging,  among  other  things,  the 
minority  of  the  petitioner  at  the  date  of  the  decree  of 
1869,  that  he  has  now  become  of  age,  and  is  a  legatee 
whose  legacy  was  payable  on  his  attaining  lawful  age, 
and  making  Mrs.  Hood,  the  executrix,  a  party.  If  he 
renders  his  account  therein,  then  proceedings  on  the 
bond,  if  necessary,  could  be  had  under  §  2607.  In  such 
proceeding,  he  could  be  examined,  and  the  "  discovery  " 
sought  obtained.  If  he  failed  to  file  his  account,  then, 
under  subd.  3  of  §  2685,  his  letters  could  be  revoked,  and 
resort  had  to  his  bond,  under  §  2608. 

This  court  has  power,  under  subd.  6  of  §  2481,  to  va- 
cate or  set  aside  a  decree,  but  the  petition  contains  no  al- 
legation of  any  reason  for  disturbing  that  of  1869,  other 
than  want  of  service  of  the  citation  upon  the  then  minor. 
If  it  was  just,  why  should  it  be  vacated? 

The  case  of  Hood  v.  Hood  {27  Hun^  579),  affirming  an 
order  made  by  this  court  requiring  F.  Hood  to  render  an 
account,  was  reversed  by  the  Court  of  Appeals  {90  N. 
F.,  612),  not  because  the  Surrogate  had  not  jurisdiction 
to  require  an  accounting,  but  because  no  new  facts  were 
alleged  as  having  arisen  since  the  accounting  of  1869; 
and  the  court  proceeds  to  say,  "  if  they  are  liable  to  ac- 
count as  testamentary  trustees,  the  statute  provides  the 
method  of  procedure  in  that  case,  but  this  proceeding  was 
not  of  that  character."  It  had,  doubtless,  overlooked 
the  fact  that  the  same  court  (in  8S  N.  F.,  66 T)  held  that 
the  executors  were  not  in  fact  trustees,  but  were  liable  to 
account  throughout  as  executors,  and  that  the  Surrogate 
had  jurisdiction  to  take*  such  account. 

Now,  a  '*  new  fact"  has  arisen  since  the  accounting  of 
1869,    The  petitioner,  who,  on  coming  of  age,  was  en- 
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titled  to  payment  of  his  legacy,  has  become  of  age.  This 
is  a  "  new  fact "  of  great  importance,  entitling  the  peti- 
tioner not  only  to  an  accounting,  but  to  any  other  rem- 
edy calculated  to  coerce  payment  of  the  legacy  wrongful- 
ly withheld  from  him. 

The  matter  will  be  retained,  in  order  to  enable  counsel 
for  the  petitioner  to  select  which  of  the  two  modes  of 
proceeding  indicated  he  will  pursue. 

Ordered  accordingly. 


Ebib    County.— Hon.    ZEBULON    FEERIS,    Surro- 
gate.—June,  1882. 

HovEY  V.  McLean. 

In  the  matter  of  the  grant  of  letters  testamentary  to  Har- 
riet E.  McLean  as  eocecutrix  of  the  will  of  John  Mc- 
Lean, deceased. 

Tho  language  of  Code  Civ.  Pro.,  §  2638,  relating  to  objections  to  the  grant 
of  lettera  testamentary  to  one  named  as  executor,  and  permitting  an  ob- 
jection upon  the  ground  "  that  his  circumstances  are  such  that  they  do 
not  afford  adequate  security  ....  for  the  due  administration  of 
the  estate,"  is  more  favonible  to  the  executor  than  the  provision  of  2 
R.  S.,  72,  §  18,  wherein  the  language  used  was  "that  his  circumstances 
are  9o  precarious,*'  etc. 

Testator,  during  his  last  illness,  caused  all  of  his  personal  property,  con- 
sisting of  deposits  of  moneys  in  savings  banks,  to  be  transferred  to 
the  name  of  his  wife,  whom,  by  his  will,  he  named  as  executrix,  giving 
her  a  life  estate  in  all  his  real  and  personal  property.  It  appeared  that 
she  had  been  a  faithful  wife,  appreciated  by  her  husband,  and  enjoy- 
ing his  confidence.  She  had  no  separate  estate.  Objections  having 
been  made  to  the  issuing  of  letters  testamentary  to  her  on  tho  ground 
of  her  circumstances, — 


ERIE  COUNTY,  JUNE,  1882.  89T 

HOVET  V.  m'LEAN. 

HM,  that  the  features  and  circumstances  disclosed  did  not  make  a  case 
where  the  court,  in  the  exercise  of  a  reasonable  discretion,  could  require 
a  bond,  and  that  letters  should  issue. 

Shields  ▼.  Shields,  60  Barb,,  66— followed. 

Objections  by  D wight  A.,  Harriet  D.,  Walter  and 
Charles  Hovey,  infant  grandchildren  and  heirs  at-law  of 
decedent,  to  the  grant  of  letters  testamentary  to  Harriet 
E.  McLean,  decedent's  widow.  The  facts  appear  suffi- 
ciently in  the  opinion. 

AiiOiTzo  Tanner, /or  executrix,  * 

.Charles  F.  Tabor,  ipecial  guardian  for  infant  heirn. 

The  Surrogate. — The  will  of  John  McLean,  late  of  Buf- 
falo, deceased,  was  admitted  to  probate  in  this  court  on  Oc- 
tober 6th,  1881.  At  that  time,  the  special  guardian  of  the 
infant  heirs-at-law  and  next  of  kin  objected  to  the  grant- 
ing of  letters  testamentary  to  the  executrix  named  in 
the  will,  Harriet  E.  McTjean,  the  widow  of  the  deceased, 
she  having  no  separate  estate,  on  the  ground  that  her  cir- 
cumstances were  such  as  not  to  aflford  adequate  security 
for  the  due  administration  of  the  estate.  It  appears,  from 
the  examination  of  the  executrix  on  the  probate  of  the 
win,  that  her  husband's  estate  consists  of  about  $5,000,  in 
money  deposited  in  savings  banks  in  her  own  name,  and 
some  real  estate  which  is  hers  for  life,  but  which  she  may 
sell  and  convert  into  money  in  her  discretion.  The  money 
in  the  banks  was  her  husband's,  but,  during  his  sickness 
and  while  in  the  full  possession  of  his  mental  faculties, 
he  directed  the  officers  of  the  banks  to  transfer  the  de- 
posits to  his  wife.  They  had  been  married  for  twenty- 
four  years,  and  had  one  son  who  lived  with  them,  and 
every  fact  in  the  case  would  tend  to  show  that  she  had 
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been  a  good  wife,  and  was  appreciated  by  her  husband 
and  thoroughly  enjoyed  his  confidence.  He,  of  course, 
was  entirely  familiar  with  her  pecuniary  circumstances, 
and,  with  faith  in  their  sufficiency,  he  transferred  his  de- 
posits, amounting  to  more  than  $5,000,  to  her  credit, 
where  they  now  stand.  By  his  will,  he  gives  to  his  wife 
a  life  estate  in  the  whole  of  his  real  and  personal  prop- 
erty, and  it  is  a  grave  question  of  construction  of  the  will 
whether  she  has  not  absolute  power  of  disposition,  for  her 
needs,  of  all  the  personal  estite.  It  seems  to  me  that  the 
case  of  Shields  v.  Shields  {60  Barb.,  56)  is  controlling  on 
the  question  presented.  The  section  of  the  Code  (2638)  is 
more  favorable  to  the  executrix  now  than  the  provisions 
of  the  Revised  Statutes  were  when  that  case  was  decid- 
ed, in  that  it  leaves  out  the  words  "are  so  precarious," 
making  it  read  '^his  circumstances  are  such;"  and  the 
dissent  to  the  case  cited,  expressed  in  Freeman  v.  Kel- 
logg {A  Redf. ,  218)  has  less,  if  any,  weight.  We  think, 
with  the  learned  Judge  (Potter)  who  wrote  the  opinion 
in  Shields  v.  Shields  {supra),  that  every  case  where  such 
complaint  is  made  must  depend  upon  its  own  peculiar 
features  and  circumstances,  of  which  the  Surrogate  is  the 
appropriate  judge.  In  the  case  at  bar,  I  do  not  think  the 
features  and  circumstances  disclosed  make  a  case  where, 
in  the  exercise  of  a  reasonable  discretion,  I  can  order  the 
executrix  to  give  bail.  I  do  not  think  her  circumstances 
are  such  that  they  do  not  alBford  adequate  security  for  the 
due  administration  of  the  estate. 

The  objections  of  the  special  guardian  are  dismissed 
and  letters  testamentary  will  issue  to  the  executrix  named 
in  the  will. 

Decreed  accordingly. 
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Erie    County. —Hon.    ZEBULON    FERRIS,    Surro- 
gate.— June,  1882. 

Kurtz    v.    Smither. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
Robert  K.  Smither,  as  administrator  of  the  estate 
of  Charles  Smither,  deceased. 

A  special  deposit,  in  a  bank,  of  a  separate  fund,  for  which  a  negotiable 
certificate  has  been  issued,  is  tninsferable  as  a  gift  cauM  mortis,  with- 
out indorsement  or  manual  delivery  of  the  certificate. 

The  bullc  of  decedent's  property  consisted  of  a  speciaJ  deposit,  in  the  Bank 
of  Commerce,  in  Buffalo,  of  about  $2,000,  for  which  he  held  a  certifi- 
cate of  deposit,  payable  to  Ids  order  on  the  return  of  the  certificate 
properly  indorsed.  He  had  no  other  funds  in  that  bank.  Shortly 
before  his  death,  with  the  intent  to  give  this  sum,  cavsa  mortis,  to  his 
brother  R.,  he  drew  a  check  on  the  bank,  directing  it  to  "pay  to  the 
order  of  R.  the  amount  of  deposit,  and  charge  to  account  of"  himself. 
The  certificate  was,  at  the  time,  in  a  drawer  in  the  store  of  R. — 

HeXdy  that  the  check  was  an  equitable  assignment  of  the  debt  owing  to  dece- 
dent by  the  bank,  and  carried  the  certificate  with  it,  and  that  the  trans- 
action constituted  a  valid  gift  causa  mortis. 

Grymea  v.  Hone,  49  A'.  F.,  17— followed. 

Judicial  settlement  of  administrator's  account. 

Charles  Smither  died  intestate  January  28th,  1882,  un- 
married. He  left  a  father,  and  mother,  and  a  sister. 
His  brother,  Robert  K.  Smither,  was  appointed  adminis- 
trator of  his  estate,  but,  his  father  Eobert  Smither 
showing  himself  entitled,  the  letters  issued  to  Robert  K. 
Smither  were  subsequently  revoked,  and  Charles  Kurtz 
and  Robert  Smither  were  appointed  administrators  in 
hie  stead;  and  upon  their  application  this  judicial  settle- 
ment was  had. 


1 
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Charles  F.  Tabou,  for  Charles  Knrtt  and  Robert  SmUher,  adndnU 
trators. 

Ltman  M.  Barer,  for  Robert  K,  SmUher, 

The  Surrogate. — The  bulk  of  the  estate  of  the  de- 
ceased consisted  pf  a  deposit,  in  the  Bank  of  Commerce, 
of  $2,101.13,  and  for  which  he  held  a  certificate  issued  by 
the  bank,  in  the  following  words: 

•'Bank  of  Commerce  in  Buffalo,  ) 
Buffalo,  January  11th,  1882.       \ 

No.  1195.     Chai'les  Smither  has  deposited  in  this  bank 

two  thousand  one  hundred  and  one  -^  dollars,  payable 

to  the  order  of  himself  on  the  return  of  this  certificate 

properly  endorsed.    Interest  four  per  cent." 

On  January  28th,  1882,  Charles  Smither,  then  being 
about  to  die  (he  died  two  houre  after),  drew  a  check  in 
the  words  and  figures  following,  to  wit: 

'*  Buffalo,  N.  Y.,  Jan.  28th,  1882. 
Bank  of  Commerce: 

No. .    Pay  to  the  order  of  R.   K.   Smither  the 

amount  of  deposit,  and  charge  to  account  of 

Charles  Smither." 

At  the  time  of  making  this  check,  Charles  was  in  pos- 
session of  his  normal  mental  faculties,  and,  conscious  Of 
his  approaching  death,  desired  and  intended  to  make  a 
gift  causa  mortis^  to  his  brother,  Robert  K.  Smither,  of 
his  money  deposited  in  the  Bank  of  Commerce.  The  cer- 
tificate of  deposit  was,  at  the  time,  in  the  store  of  R.  K. 
Smither,  where  Charles  had  been  a  clerk,  in  a  drawer 
used  by  Charles.    The  single  question,  therefore^  in  the 
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case  is  whether  Charles  made  a  valid  gift  catisa  mortis^ 
to  his  brother  Robert,  of  the  deposit  in  the  Bank  of  Com- 
merce. 

The  deposit  would  seem  to  have  been  a  special  one,  for 
it  was  in  evidence  that  Charles  usually  deposited  in  the 
Erie  County  Savings  Bank.  For  the  deposit  a  certificate 
was  taken  out,  payable  to  Charles'  order  on  the  return 
of  the  certificate  properly  endorsed.  The  certificate  was 
a  contract  of  the  bank  with  Charles,  in  the  nature  of  a 
promissory  note  (Barnes  v.  Ontario  Bank,  19  N.  K,  152), 
And  it  was  capable  of  being  transferred  by  delivery  only, 
without  endorsement  as  a  donatio  causa  mortis  (Wes- 
terlo  V.  Dewitt,  36  N.  F.,  SJ^O),  So  that,  if  the  deceased 
had  procured  the  certificate  from  the  store,  and  delivered 
it  to  his  brother,  with  intent  to  make  a  gift  of  it  in  view 
of  his  approaching  death,  the  gift  would  have  been  ex- 
ecuted and  valid.  But  instead  of  doing  that,  Charles, 
without  mentioning  the  certificate,  gave  his  brother  a 
check  on  the  bank  for  the  whole  amount  of  his  deposit. 
This  was  a  special  deposit — a  particular  fund — the  only 
one  the  donor  had  in  the  bank,  and  for  which  a  certifi- 
cate was  outstanding,  and,  the  check  being  for  the  whole 
of  the  deposit,  it  would  seem  to  operate  as  an  assignment 
of  the  fund  (Harris  v.  Clark,  3  N.  Y.,  93;  Att'y-Gen.  v. 
Ins.  Co.,  71  N.  F.,  330;  Yates  v.  Grover,  1  Ves.  J,,  280; 
Morton  v.  Naylor,  1  Hill,  685), 

m 

In  Gray  v.  Barton  {55  N.  F,  68),  Grover,  J.,  says: 
*'In  such  cases  (Westerlo  v.  DeWitt,  supra;  Siud  the  case 
at  bar),  the  thing  given  is  the  debt  and  the  evidence,^^ 
And  Leonard,  J.,  in  Cooper  v.  Burr  {4^  Barbj,  S3), 
says:  '*  The  situation,  relation  and  circumstances  of  the 
parties  and  of  the  subject  of  the  gift  may  be  taken  into 
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consideration,  in  determining  the  intent  to  give,  and  the 
fact  as  to  delivery;  a  total  exclusion  of  the  power  or 
means  of  resuming  possession  by  the  donor  is  not  neces- 
sary:" citing  Grangiac  v.  Arden  {10  Johns.,  293)\  Pen- 
field  V.  Thayer  {2  E.  D,  Smithy  305);  and  Allen  v.  Cowan 
{^SK  Y,,502), 

Grymes  v»  Hone  {Ji9  N,  F.,  17)  is  a  case  in  point. 
There  the  donor,  being  the  owner  of  120  shares  of  stock, 
included  in  one  certificate,  in  the  Bank  of  Commerce  in 
New  York  city,  made  an  assignment  in  writing,  in  a  sep- 
arate instrument,  of  twenty  shares  of  the  stock  to  the 
plaintiff,  and  delivered  it  to  his  wife,  to  be  given  to  the 
plaintiff  on  his  death.  Judge  Peckham  says:  "The 
equitable  title  to  this  stock  is  thus  passed  by  the  assign- 
ment, and  it  was  not  necessary  to  hand  over  the  certifi- 
cate. A  court  of  equity  will  compel  the  donor's  repre- 
sentatives to  produce  the  certificate,  that  the  title  may  be 
perfected.'' 

This  is  a  strong  case,  and  it  is  aided  in  the  case  at  bar 
by  the  fact  that  the  certificate  itself  may  be  said  to  have 
been  presumably  in  the  possession  of  the  donee.  It  was 
in  a  drawer  in  his  store.  In  Stevens  v.  Stevens  (5  T,  d: 
C,  87)  cited  in  Story's  Equity  Jur.  {mh  cd.,  §  606,  note), 
where  the  gift  mortis  causa  of  a  promissor}'  note  was  in 
question,  Mullen,  P.  J.,  who  wrote  the  opinion  of  the 
court,  says:  "The  small  note  was  in  his  (donee's)  pos- 
session, that  is,  it  was  in  the  bureau  in  his  house  and 
presumably  accessible  to  him.  I  think  he  was  entitled 
to  the  small  note  or  its  avails." 

The  property  sought  to  be  given  was  the  debt  of  the 
bank  to  Charles  Smither.  The  certificate  of  deposit  was 
not  the  debt;  it  was  only  the  evidence  of  the  debt  in 
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writing.  The  instrument  was  negotiable,  but  it  had  not 
been  negotiated.  The  debt  and  the  written  evidence 
were  still  the  property  of  the  donor  when  he  made  the 
gift.  The  donor  was  near  his  death.  His  mind  was 
clear;  his  intention  was  undoubted;  he  wanted  to  give 
the  deposit  to  his  brother,  and,  to  carry  out  his  intent,  he 
directed  the  bank  to  pay  his  brother  the  amount  of  his 
deposit,  the  debt,  the  substance,  the  particular  fund;  and 
is  the  fact  that  he  failed  in  that  supreme  moment  to 
think  of  the  evidepce  of  the  debt,  and  to  manually  deliver 
it  with  his  gift — is  that  to  defeat  the  manifestly  clear 
intelition  of  the  dying  man?  I  think  not.  I  think  the 
check  is  an  equitable  assignment  of  the  debt,  and  carries 
the  certificate  with  it,  and  is  to  be  held  as  a  valid  gift 
causa  mortis  of  the  deposit. 

The  reason  for  the  strict  rules  whicli  have  been  set 
about  gifts  of  this  nature  is  to  prevent  fraud  and  imposi- 
tion {2  Kent,  444).  Here,  there  is  no  fraud  or  imposi- 
tion, and  where  the  reason  for  the  rule  does  not  exist  the 
rule  itself  ought  not  to  be  applied  (Ch.  J.  Savage,  in 
Mechanics'  Bank  v.  Griswold,  7  Wend.,  168). 

A  decree  will  be  entered  in  accordance  with  this 
opinion. 
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Kings  County.— Hon.  W.   L.  LIVINGSTON,  Surro- 

GATB. — December,  1881. 

Oilman  v.  Healy. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
Aaron  Healy,  an  executor  of  and  trustee  wider  the 
last  will  and  testament  of  Nathaniel  Gilman,  Jr., 
deceased. 


A  direction  for  the  accumulation  of  rents,  income,  etc.,  of  real  or  personal 
property  **for  the  benefit  of  one  or  more  minors  then  in  being,"  must, 
in  order  to  be  vaUd  under  1  R  B.,  726,  §  37,  and  id.,  773,  §  3,  provide 
for  an  accumulation  cxclunrely  for  the  benefit  of  the  minors. 

Under  a  valid  direction  for  the  accumulation  of  rents  and  income  for  the 
benefit  of  a  minor,  the  accumulation  not  only  vests  in  the  minor,  but, 
on  his  attaining  majority,  vesrs  in  him  absolutely,  so  as  to  be  no  longer 
liable  to  be  divested. 

Testator,  who  left  both  real  and  personal  property,  by  bis  will,  after  mak- 
ing certain  bequests,  gave  all  the  residue  of  his  property,  real,  personal 
and  mixed,  to  his  executors,  in  trust,  and  by  implication  directed  the 
accumulation  of  a  portion  of  the  income  and  profits  during  the  minor- 
ity of  his  children,  respectively.  He  then  gave  a  vested  remainder  in 
the  trust  property  to  his  children,  to  take  effect  in  possession  at  the  end 
of  the  trust  term,  subject  to  being  divested  as  to  each  child  by  his  or 
her  death  without  issue  during  said  term;  in  case  all  his  children 
should  die  without  issue  during  said  term,  he  gave  and  devised  the 
residue,  one  quarter  to  his  widow,  if  then  living,  and  the  balance  to 
his  brothers  and  sisters  then  living  or  the  issue  of  any  that  might  be 
dead,  in  equal  proportions.  All  of  the  children  having  died  during 
the  trust  term,  without  issue,  one  during  and  the  others  after  the  ex- 
piration of  minority,  a  sister  of  testator  claimed  an  interest  in  the  ac- 
cumulated income  which  accrued  before  the  death  of  the  last  survivor 
of  the  children. — 

EM,  that  such  accumulations  vested  absolutely  before  the  substituted 
limitation  took  effect,  and  that  the  sister  of  testator  took  a  share  of  the 
corptt9,  only,  of  the  estate. 
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As  to  whether,  if  all  the  children  of  the  testator  had  died  without  issue 
during  their  minority,  the  accumulations  would  have  passed  to  the 
substituted  legatees  and  devisees,  qucsre. 

Gihnau  v.  Reddington,  24  iV.  F.,  9;  Meserole  v.  Meseroie,  1  Hun,  G6— 
distinguished. 


Testator,  by  the  residuary  clause  of  his  will,  devised 
and  bequeathed  the  residue  of  his  estate,  real,  personal 
and  mixed,  to  his  executors  in  trust  to  "  manage  "  and 
apply  the  same  or  the  income  thereof,  or  so  much  of  the 
estate  or  income  as  they  should  see  fit,  in  the  exercise  of 
a  soimd  discretion,  to  the  education  and  support  of  his 
three  infant  children,  or  such  of  them  as  should  sui-vive, 
or  of  the  issue  of  any  who  might  die,  until  the  two 
youngest  should  attain  the  age  of  thii^ty  years,  or  until 
those  two  children  should  be  dead,  if  they  should  die  un- 
der that  age;  at  which  time  the  tiiist  estate  was  directed 
to  *'be  paid,  conveyed  or  made  over"  to  the  said  three 
children,  or  such  of  them  as  should  then  survive,  or  to 
the  issue  then  living  of  such  as  might  be  dead,  in  equal 
proportions,  so  that  the  issue  might  have  the  share  of 
the  parent;  it  was  further  provided  that,  if  all  the 
children  should  be  dead  at  the  period  of  distribution 
without  issue  then  living,  the  said  residuary  estate  should 
go  to  the  testator's  widow  and  to  his  brothers  and  sisters 
and  their  issue  in  certain  proportions  specified.  The  es- 
tate consisted  of  both  real  and  personal  property.  The 
youngest  of  the  children  died  after  the  death  of  the  tes- 
tator, at  the  age  of  two  years.  The  other  two  died  dur- 
ing the  trust  term,  after  attaining  majority,  without 
leaving  issue.  Upon  the  judicial  settlement  of  the  ac- 
count of  the  executor  and  trustee,  Anna  K.  Gilman  a 
sister  of  testator  having  interposed  objections  to  the  ac- 
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count,  the  executor  and  trustee  moved  to  strike  out  such 
parts  of  said  objections,  as  related  to  the  income  of  the 
estate  of  the  testator,  which  accrued  before  the  death  of 
the  last  surviving  child  of  the  said  testator,  for  the 
reason  that  the  said  Anna  K.  Gilman  had  no  interest  in 
such  income.  An  order  was  thereupon  granted  striking 
out  such  parts  of  said  objections: 

^*  Ist.  As  relate  to  the  income  of  the  estate  of  the  tes- 
tator which  accrued  between  the  time  when  the  afore- 
said children  respectively  attained  the  age  of  twenty- 
one  years,  and  the  death  of  the  last  survivor  of  them; 
and 

"  2d.  As  relate  to  the  income  of  the  said  estate  which 
accrued  at  and  before  the  aforesaid  children  respectively 
attained  the  age  of  twenty-one  years,  for  the  reason  that 
the  said  Anna  K.  Gilman  has  no  interest  in  such  income.'^ 

Bhith  &  Woodward  and  Chas.  H.  Glover,  for  executor, 
W.  W.  Gage  attd  Abram  Wakeman,  for  objector. 

The  Surrogate. — This  is  a  final  accounting,  and  Anna 
K.  Gilman,  a  sister  of  the  testator,  has  filed  objections 
to  the  accoimt.  A  motion  is  now  made,  on  behalf  of  the 
executors,  to  strike  out  all  objections  I'elating  to  the 
income  of  the  estate,  on  the  ground  that,  under  the  will, 
the  contestant  has  no  interest  in  said  Income. 

It  will  only  be  necessary  to  call  attention  to  those  pro- 
visions of  the  will  which  bear  upon  the  question  to  be 
decided. 

After  making  certain  bequests,  the  testator  gives  all 
the  rest,  residue  and  remainder  of  his  property,  both 
real,  personal  and  mixed,  to  his  executors  in  trust,  and 
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by  implicatiou  directs  the  accumulation  of  a  portion  of 
the  income  and  profits  of  the  said  trust  estate  during  the 
minority  of  his  children,  respectively.  He  then  gives  a 
vested  remainder,  in  the  property  so  left  in  trust,  to  his 
three  children,  to  take  eifect  in  possession  at  the  end  of 
the  trust  term,  subject  to  being  divested,  as  to  each  child, 
by  his  or  her  death  without  issue  during  said  term,  and, 
if  all  his  said  children  should  die  without  leaving  issue 
during  said  trust  term,  then  he  gives  and  devises  the  said 
rest,  i-esidue  and  remainder  as  follows:  One  quarter  to 
his  widow,  if  she  then  be  living,  and  the  balance  to  his 
brothei-s  and  sisters  then  hving,  or  the  issue  of  any  that 
may  be  dead  (the  issue  representing  the  parent),  in 
equal  proportions  (Oilman  v.  Iteddington,  ^^  N.  y.,  9, 
16,  19). 

All  the  children  of  the  testator  died  during  the  trust 
term,  without  leaving  issue,  and  his  widow  is  still  Uving. 
One  child  died  while  a  minor,  and  the  other  two  after 
having  arrived  at  full  age. 

Wher  •  a  valid  accumulation  of  rents  and  income  takes 
place  for  the  benetit  of  a  minor,  the  rents  and  income  so 
accunmlated  not  only  vest  in  the  minor,  but,  on  his  be- 
coming of  age,  they  vest  in  him  absolutely^  so  as  no 
longer  to  be  liable  to  be  divested  (Bolton  v.  Jacks,  6'  Robt.j 
160,  ^29;  Manice  v.  Manice,  4^  N.  ¥.,  363,  380;  Hetzel 
V.  Barber,  69  iV.  F.,  1,  8). 

The  accumulation  must  be  for  the  benefit  of  the  infant 
(1  K.  S.,  720,  §  37).  How  then  can  it  be  said  to  be  for 
his  benetit,  if  it  never  comes  into  his  possession  after  the 
termination  of  his  minority,  and  if  his  interest  in  it  is 
divested  in  favor  of  some  other  peison? 

Section  39  (1  R.  S.,  720)  and  section  5  (1  K.  S.,  774),  al- 
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lowing  the  Court  of  Chancery  to  provide  a  suitable  sum 
to  be  applied  to  the  maintenance  and  education  of  infant© 
out  of  the  rents  and  profits  directed  to  be  accumulated 
for  their  benetit,  confirms  the  above  construction  (Matter 
of  Davison,  6'  Pazye,  136,  139). 

Moreover,  it  was  the  avowed  purpose  of  the  revisers  to 
adopt  the  limitations  of  the  third  class  of  accumulations 
allowed  by  the  stajtute  of  40  Geo.  III.,  ch.  98,  viz.: 
'*  During  the  minority  of  any  person  or  persons  who, 
under  the  deed  or  will,  would,  if  then  of  full  age,  be  en- 
titled to  such  rents  and  profits  "  (Manice  v.  Manice,  43  N. 
F.,  376). 

It  may  well  be  that  the  payment  of  the  a<;cumulated 
rents  and  income  may  be  postponed  beyond  the  time 
when  the  infant  shall  have  attained  the  age  of  twenty- 
one,  but  his  title  to  the  accumulations  will,  nevertheless, 
then  be  absolute,  and  will  no  longer  be  liable  to  be  di- 
vested  on  any  subsequent  condition  (Robison  v.  Robi- 
son,  6  Lans.,  165,  169;  Meserole  v.  Meserole,  1  Hun,  66, 
7Z.    But  see  Hetzel  v.  Barber,  supra). 

The  will  may  provide,  however,  that  the  interest  of 
the  infant  shall  be  divested  in  the  event  of  his  death  be- 
fore  attaining  the  age  of  twenty-one,  and  that  others  shall 
then  take  the  accumulations  (Bolton  v.  Jacks,  supra; 
Manice  v.  Manice,  supra;  WlUets  v.  Titus,  H  Hun, 
66Ii). 

If  the  provisions  of  the  will  are  such  that  the  interest 
of  the  infant  is  not  divested  during  his  muiority,  and 
does  not  vest  absolutely  on  his  coming  of  age,  the  direc- 
tions for  the  accumulation  will  be  void. 

A  limitation,  to  another  person,  of  the  corpus  of  the 
estate,  on  the  death  of  the  minor  during  his  minority, 


KINGS  COUNTY,  NOVEMBER,  1882.         409 

OILMAN  V.   HEALT. 

— —    —      —  -  I  ^  - 

carries  with  it  the  accumulated  rents  and  income  (Wil- 
lets  V.  Titus,  supra).  But  such  a  limitation,  to  take  ef- 
fect after  the  accumulations  have  become  vested  absotutely, 
only  gives  to  tne  substituted  beneflciaiy  the  corpus  of  the 
estate  (Matter  of  Davison,   6  Paige,  supra). 

In  the  principal  case,  no  express  disposition  was  made 
of  the  accumulations  of  the  rents  and  income;  but  the 
rest,  residue  and  remainder  of  the  estate  out  of  which 
they  arose  was  given  and  disposed  of  as  above  stated. 
The  substituted  limitation,  in  favor  of  the  widow  and 
brothers  and  sisters  of  the  testator,  did  not  carry  with  it 
the  accumulated  rents  and  income.  They  had  become 
vested  absolutely  in  the  children  of  the  testator  attaining 
the  age  of  twenty-one  before  the  limitation  took  effect. 
It  may  be  that,  if  all  the  children  had  died  without  issue 
during  their  minority,  the  accumulations  would  have 
passed  to  the  substituted  legatees  and  devisees.  But,  as 
the  accumulations  became  vested  absolutely  before  the 
substituted  limitation  took  effect,  the  widow,  brothers 
and  sisters  of  the  testator  only  took  the  corpus  of  the 
estate. 

Motion  granted. 


A  REARGUMENT  having  been  had,  the  following  opinion 
was  tiled,  November  IJJth,  1882: 

The  Surrogate. — It  was  held  by  this  court,  in  an 
opinion  filed  in  this  matter  on  December  21st,  1881,  that 
Miss  Anna  Grilman,  a  sister  of  the  testator,  had  no  right 
to  share  in  the  accumulation  of  income  provided  for  by 
the  testator  in  his  will,  and  the  decision  was  founded 
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upon  the  rule  that  a  valid  accumulation  must  be  for  the 
exclusive  benefit  of  minors.  A  reargument  of  the  ques- 
tion was  allowed,  on  the  groimd  that  the  court  had  over- 
looked the  force  of  the  decision  in  the  case  of  Meserole  v. 
Meserole  {1  Hun^  66).  Hi  that  case,  a  direction  to  the 
executor  to  accumulate  rents  and  interest  during  the 
minority  of  the  infant,  and,  after  he  became  of  age,  to 
apply  the  interest  of  said  accumulation  to  his  support 
during  his  life,  and,  on  his  death,  to  pay  the  said  accu- 
mulation to  hLs  heirs^  was  held  valid,  on  the  ground  that 
the  accumulation  was  for  the  benefit  of  the  minor,  and 
that  the  statute  did  not  require  anything  more;  and  it  is 
now  contended  that  the  accumulation  need  not  be  for  the 
exclusive  benefit  of  the  minor,  but  that  it  may  be  limited 
to  an  adult,  upon  the  death  of  the  minor  after  attaining 
majority,  if  the  minor  is  to  receive  the  interest  on  the 
accumulated  fund  during  his  Ufe. 

It  will  be  observed  that,  in  the  Meserole  case,  the  di- 
rection was  to  pay  the  accumulation  to  the  person  who 
would  be  entitled  to  it  by  law,  if  it  had  been  given  to  the 
minor  himself  before  his  death.  It  is  unnecessary  to 
comment,  here,  upon  the  soundness  of  this  decision;  it  is 
suflBicient  to  say  that  it  does  not  necessarily  conflict  with 
the  decisions  heretofore  rendered  in  this  matter,  as  Miss 
Gilman  is  not  the  heir  or  next  of  kin  of  the  minors  in 
this  case,  and  the  accumulation  would  not  come  to  her 
by  law,  upon  their  death,  if  it  had  been  paid  over  to 
them.  If  it  was  intended,  however,  to  hold,  in  the  Mes- 
erole case,  that  it  is  not  necessary  that  the  accumulation 
should  be  for  the  exclusive  benefit  of  minors  in  being  at 
the  time  the  accumulation  is  to  commence,  unless,  per- 
haps, the  minor  should  die  during  his  minority,  then  it 
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is  opposed  to  all  the  cases  on  the  subject  decided  up  to 
that  time  and  since,  except  the  case  of  Hegeman  v. 
Moore,  which  was  decided  on  the  authority  of  Meserole 
V.  Meserole,  upon  the  principle  of  stare  decisis^  and 
without  much  discussion  of  the  questions  of  law  in- 
volved (see  opinion  of  Gilbert,  J.,  at  special  term,  and 
opinion  of  general  term;  1  R.  S.,  726,  §  38;  Haxtun  v. 
Corse,  2  Barb.  Ch.,  606;  Vail  v.  Vail,  i  Paige,  317;  Boyn- 
ton  V.  Hoyt,  1  Denio,  63,  68;  Craig  v.  Craig,  3  Barb.  Ch.^ 
76,  92,  93;  Lang  v.  Ropke,  5  Sandf.,  363;  Barbour  v.  De 
Forest,  N.  Y,  Daily  Reg.,  May  27th,  1881;  Bolton  v. 
Jacfcs,  6  Robt.y  166;  In  re  Davison,  6  Paige,  136,  139; 
Stagg  V.  Jackson,  2  Barb.  Ch.y  86,  96;  Forsyth  v.  Rath- 
bone,  Si.  Barb.,  388,  402,  409;  Harris  v.  Clark,  7 
N.  r.,  24£,  267,  260;  Manice  v.  Manice,  4^  N.  Y.,  303, 
380). 

In  Vail  V.  Vail  {4  Paige,  317),  there  was  an  implied 
accumulation  of  income  of  personal  property;  the  estate 
was  to  be  divided  among  the  testator's  children  and  their 
issue,  when  his  youngest  child  should  become  twenty-five 
years  of  age,  or  as  soon  thereafter  as  his  widow  should 
die,  and  not  before.  The  shares  of  the  children  were  to 
be  invested,  in  the  name  of  the  executors  as  trustees,  for 
them  respectively,  and  the  income  was  to  be  paid  to  the 
children  for  life.  The  testator  directed  that  the  portion 
of  each  child,  after  his  or  her  death,  should  go  to  the 
issue  of  such  child,  if  any  there  was,  and,  if  none,  then 
to  be  divided  among  the  surviving  children  and  the  issue 
of  such  as  had  died,  per  stirpes,  or  in  such  other  manner 
as  the  child  dying  without  issue  might  by  will  direct. 
The  accumulation  was  held  to  be  for  the  benefit  of  the 
issue  of  the  children  to  whom  the  residuary  fund  was  ul- 
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timately  given,  and,  on  that  account,  was  declared  void. 
It  is  not  enough  that  the  minor  be  benefited  by  the  accu- 
mulation; it  must  be  for  his  sole  benefit,  and  in  Hawley 
V.  James  (supra)  the  Chancellor  points  out  how  easily  the 
object  of  the  statute  could  be  defeated,  if  it  were  not 
necessary  that  the  accumulation  should  be  for  the  sole 
benefit  of  the  infant  during  whose  minority  the  accumu- 
lation is  to  continue.   He  says : '  *  Judging  from  the  peculiar 
form  of  the  clause  in  this  will,  by  which  the  trust  term  is 
devised,  I  am  inclined  to  think  the  testator  has  acted  upon 
the  erroneous  supposition  that  an  accumulation  of  the 
rents  and  profits  of  his  estate  would  be  valid,  if  one  or 
more  infants  in  being  at  the  making  of  the  will  were  to 
be  benefited  thereby,  provided  such  accumulation  was 
not  continued  beyond  the  minorities  of  all  such  infants, 
and  without  reference  to  the  extent  of  the  beneficial  in- 
terests which  such  infants  were  to  take  in  the  accumu- 
lated fund.    It  is  evident,  however,  that  such  coxild  not 
have  been  the  intention  of  the  legislature.     For,  if  such 
a  construction  should  be  put  upon  the  statute,  the  accu- 
mulation of  an  estate  for  twenty  years  could  always  be 
secured  by  selecting  several  infants,  upon  whose  minori- 
ties the  trust  term  should  be  limited,  and  giving  to  them 
mere  nominal  limited  interest  in  the  accumulated  fund. 
The  only  way  to  prevent  this  is  to  give  that  construction 
to  the  statute  which,  from  the  notes  of  the  revisers,  it  is 
evident  they  intended  should  be  given  to  the  language 
employed  to  convey  the  meaning  of  the  legislature;  that 
is,  to  allow  an  accumulation  of  the  rents  and  profits  only 
in  those  cases  where  the  accumulated  fund  is  for  the  sole 
benefit  of  one  or  more  minors,  if  they  live  until  they  are 
of  age,  who  are  in  existence  at  the  time  the  accimiulation 
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is  directed  to  commence,  and  who  will  continue  such 
minors,  if  they  live  until  the  accumulation  ceases.  Or, 
in  the  language  of  the  revisers'  note,  ^  during  the  minor- 
ity of  any  person  or  persons  who,  imder  the  deed  or  will 
directing  the  accumulation,  would,  if  then  of  full  age,  he 
entitled  to  such  rents  and  profits.' "  The  construction 
put  upon  the  statute  by  the  revisers  is  also  approved  by 
the  Court  of  Appeals,  in  Manice  v.  Manice  {4^  N.  F., 
on  p.  381). 

It  is  clear,  therefore,  that  the  accumulation,  to  be  valid, 
must  be  for  the  sole  benefit  of  minors;  that  is  to  say,  the 
accumulated  fund  itself  must  be  directed  to  be  paid  to 
the  minor  on  his  arriving  of  age,  or  perhaps  later  (Robi- 
son  V.  Robison,  5  Lans.y  165 ^  169);  or  perhaps,  again,  if 
the  case  of  Meserole  v.  Meserole  is  to  be  sustained,  the 
accumulated  fund  must  be  given  to  the  minor  for  life,  or 
in  trust  for  his  benefit  during  his  life,  with  remainder 
over  to  his  heirs  or  next  of  kin. 

Under  this  construction  of  the  statute,  it  is  evident 
that  Miss  Gilman  is  not  entitled  to  share  in  the  accumu- 
lated fund. 

But  it  is  claimed,  on  her  behalf,  that  this  view  of  the 
law  is  at  variance  with  the  decision  of  the  Court  of  Ap- 
peals on  the  construction  of  this  same  will  of  Nathaniel 
Gilnian  (Gilman  v.  Reddington,  ^4.  N.  F.,  5);  that  the 
Court  of  Appeals,  in  that  case,  held  that  the  accumula- 
tion of  income  during  the  minority  of  the  children  of  the 
testator  was  vaUd,  and  that  the  accumulated  fund  passed 
with  the  corpus  of  the  estate  to  his  adult  widow,  brothers 
and  sisters,  upon  the  death  of  all  his  children,  without 
issue,  and  under  thirty  years  of  age.  It  is  true  that  the 
Court  of  Appeals  seems  to  have  held,  in  that  case,  that 
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the  accumulation  of  income  during  the  minority  of  the 
children  of  the  testator  was  valid;  and  that  is  not  dis- 
puted by  the  executors,  but  there  is  nothing  in  the  opin- 
ion of  the  court  from  which  it  may  be  justly  inferred 
that  it  was  intended  to  hold  that  the  accumulation  was 
valid,  notwithstanding  that  it  passed  with  the  corpus  of  the 
estate  to  the  adult  widow,  brothers  and  sisters  of  the 
testator.  Such  a  decision  would  be  at  variance  with  all 
the  authorities  on  the  subject  above  cited,  and  it  is  diffi- 
cult to  believe  that  the  court  intended  to  overrule  or  dis- 
approve of  those  authorities,  including  its  own  decision 
in  Harris  v.  Clark  {supra),  without  referring  to  a  single 
one  of  them,  or  without  expressly  stating,  in  terms  not 
to  be  misunderstood,  that  it  had  reached  the  conclusion 
claimed  by  the  learned  counsel  for  Miss  Anna  Gilman. 
It  is  much  more  reasonable  to  suppose  that  the  court  con- 
sidered that  the  accumulation  of  income  vested  absolutely 
in  the  minor  children  of  the  testator  who  had  a  vested 
interest  in  the  corpus  of  the  estate  (Bolton  v.  Jacks,  6 
Robt,  166,  ^29;  Manice  v.  Manice,  1,3  N.  T,,  363,  380, 
381;  Hetzel  v.  Barber,  69  N.  F.,  i,  8\  and  that  the  limit- 
ation over,  of  the  corpus  of  the  estate,  to  the  widow, 
brothers  and  sisters  of  the  testator  did  not  carry  with  it 
the  accumulated  fund  (Matter  of  Davison,  6  Paiges 
136,  139). 

If,  then,  the  accumulation  is  valid,  Miss  Gilman 
has  no  interest  in  it^  and  the  result  is  the  same  if  it 
is  invalid,  for,  in  that  case,  the  rents  and  income  di- 
rected to  be  accumulated  belong  to  the  persons  pre- 
sumptively  entitled  to  the  next  eventual  estate  (1  R. 
S.,  726,  §  40;  id.,  773,   §  2),  and  those  persons  are  the 
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children  of  the  testator  (Grilman  y.  Beddington,  Si  N. 
F,  9,  19\ 
Ordered  accordingly. 


K1NG8  County.— Hon.  W.    L.  LIVINGSTON,  Surro- 

GATB.— June,  1882. 

Hall  v.  OampbelTj. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
Georqe  W.  Campbell  and  another,  executors  of  and 
trustees  under  the  last  will  of  George  C.  Hall,  de- 
ceased. 

A  testamentary  trustee  who  has,  purtmant  to  a  decree  of  the  8uTrogaf'6''» 
court,  before  which  he  accounted  as  executor,  separated  the  fund  ap- 
pertaining to  a  tnist  of  personal  property,  from  the  general  fund  of  the 
estate,  and  kept  the  same  invested  by  itself,  may,  upon  paying  over  the 
principal  of  such  trust  fund,  upon  a  contingency  provided  for  in  the 
will,  have  full  commissions  as  trustee,  for  receiving  and  paying  out  the 
same,  although  he  was  allowed  full  commissicms  on  the  whole  estate, 
on  his  accounting  as  executor. 

It  is  the  duty  of  an  executor  to  render  and  settle  his  account  without  any 
other  expense  to  the  estate,  than  the  sums  authorized  to  be  allowed  to 
him  by  Code  Civ.  Pro.,  §§  2561  and  3562,  and  such  tnxable  disburse- 
ments as  are  ccmnected  with  the  proceedings  for  a  judicial  settlement.. 
Thus,  he  cannot  be  allowed  to  retain,  from  the  bjilance  in  his  hancki, 
in  addition  to  the  sums  al)ove  mentioned,  the  amount  of  comiM^nsation 
paid  to  a  bO'  k-keeper  for  making  up  the  account. 

Hall  V.  Hall,  78  N,  F.,  535— distinguished  Matter  of  Carman,  8  Red/.,  46; 
Ward  V.  Ford,  4  «f.,  84    followed. 

Testator,  by-  his  will,  gave  the  residue  of  his  estate  to 
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his  executors  and  trustees,  to  have  and  to  hold  the  same 
to  themselves  and  the  survivors  or  survivor  of  them,  and 
their  successors  or  successor,  in  trust,  to  convert  the  same 
or  such  as  should  not  be  already  invested,  into  money,  as 
soon  as  practicable  after  the  decease  of  the  testator;  to 
divide  the  same  into  as  many  parts  as  he  should  leave 
children,  with  one  additional  part  for  his  wife,  if  living; 
to  invest  each  share  and  apply  the  income  and  profits 
thereof,  respectively,  to  the  support  of  his  wife  during 
her  life,  or  until  her  remarriage,  and  to  the  suppoit  of 
each  child  during  its  minority;  to  pay  over  each  child's 
share  upon  his  or  her  death  or  majority,  as  provided;  and 
to  divide  the  wife's  share,  upon  her  death  or  remarriage, 

9 

equally  among  the  children. 

The  executors  accounted  in  1 874,  and  were  allowed  full 
commissions  on  the  whole  estate,  as  executors.  They 
again  accounted  in  1878,  the  decree  directing  them  to  pay 
over  to  Margaret  J.  Hall,  a  daughter  and  legatee  who 
had  become  of  age,  her  share  of  the  estate,  and  allowing 
them  commissions  only  on  the  amount  of  income  collect- 
ed since  the  last  accounting.  They  contended  that  they 
were  entitled  also  to  full  commissions  as  trustees^  on  the 
share  paid  to  said  legatee,  but  this  was  disallowed  (Hall 
V.  Hall,  78  N.  F.,  535).  The  decree  also  directed  them  to 
set  apart  and  invest  separately  each  legatee's  share,  which 
they  did,  keeping  separate  accounts  for  each  share. 
Further  facts  are  stated  in  the  opinion. 

JsaaB  C.  Smith,  for  the  executon, 

JUcHARD  Ingraham,  far  Margaret  J.  and  Franeie  H,  HaU, 

J.  T.  Mareau,  guardian  ad  Utem  for  infanU. 


KINGS  COUNTY,  JUNE,  1882.  417 

HALL  V.  CAMPBELL. 

The  Surrogate.— The  testator,  by  the  eighth  clause  of 
his  will,  devised  and  bequeathed  all  the  rest,  residue  and 
remainder  of  his  estate  to  his  executors,  thereinafter  ap- 
pointed, in  trust,  to  convert  the  same  into  money,  to  di- 
vide his  estate  into  as  many  parts  as  he  should  leave 
children,  with  one  additional  part  for  his  w^ife,  if  living, 
to  invest  each  share,  and  apply  the  income  and  profits 
thereof,  respectively,  to  the  support  of  his  wife  during  her 
life,  or  until  her  remarriage,  and  to  the  support  of  each 
child  during  its  minority,  and  to  pay  over  each  of  the 
children's  shares,  upon  the  death  or  majority  of  its  bene- 
ficiaiy,  as  therein  provided;  the  share  of  the  widow,  up- 
on her  death  or  remarriage,  to  be  divided  equally  among 
the  children  (see  Hall  v.  Hall,  J8  Hun,  358). 

The  executors  had  a  final  accounting  in  1874,  wnen 
they  were  allowed  full  commissions  on  the  whole  estate 
as  executors.  They  had  another  final  accounting  in 
1878,  when  they  claimed  full  commissions  as  trustees; 
but  their  claim  was  disallowed  (see  Hall  v.  Hall,  18  HuUj 
358;  78  N.  F.,  535). 

The  executors  thereupon  set  apart  and  invested  sepa- 
rately the  share  of  each  legatee,  as  directed  to  do  by  the 
Surrogate's  decree  made  on  the  accounting  in  1878,  and 
kept  separate  accounts  for  each  share.  The  widow  has 
recently  remarried,  and  her  share  is  to  be  distributed 
among  her  three  children;  the  executors  claim  that  they 
are  entitled  to  full  commissions  as  trustees  on  receiving 
and  paying  out  the  principal  of  said  share. 

Executors  are  entitled  to  cei-tain  commissions,  allowed 

to  them  by  statute,  for  taking  care  of  and  managing  the 

estate  of  their  testator,  and  trustees  are  entitled  to  the 

fiame  commissions  for  executing  the  trust  conf erred. ug- 
VoL.  I.— ar 
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on  them;  and  where  the  will  imposes  upon  an  executor  a 
trust,  in  addition  to  his  duties  as  executor,  it  would  only 
seem  fair  to  allow  him  his  commissions  in  both  capaci- 
ties, particularly  in  view  of  the  manifest  inadequacy  of 
the  commissions  as  a  compensation  for  the  responsibili- 
ties assumed  and  the  services  rendered  in  either  capacity. 

But  there  are  numerous  authorities  against  g:iving  to 
an  executor  double  commissions  on  the  satnefund,  where 
the  trust  consists  in  requiring  him  to  hold  it  until  the 
time  shall  arrive  to  pay  it  over  to  the  cestui  que  trust, 
and,  in  the  meantime,  to  keep  it  invested  and  apply  the 
income  thereof  as  directed  (Valentine  v.  Valentine,  ^ 
Barb.  Ch.,  430;  Drake  v.  Price,  7  Barb,,' 3SS;  affi'd  1 
Seld.,  Jf30;  Westerfield  v.  Westerfield,  1  Brad/.,  198; 
Mann  v.  Lawrence,  3  Bradf.^  Jfi4;  Lansing  v.  Lansing, 
45  Barb,,  182;  Betts  v.  .Betts,  4  Abb.,  N.  C,  on  p.  i37; 
Hall  V.  Hall,  18  Hun,  358;  affi'd  78  N.  F.,  535). 

Althougli,  in  some  of  these  cases,  the  trust  fund  had 
been  separated  from  the  general  fund  of  the  estate  and 
kept  invested  by  itself,  yet  in  none  of  them  was  the  fund 
held,  as  m  this  case,  by  the  executor  as  trustee  under  the 
(Jecree  or  order  of  the  court  by  which  his  accounts  as  ex- 
ecutor had  been  settled.  Such  was  the  fact,  however,  in 
the  Matter  of  Carman  {3  Redf.,  4^),  and  in  Ward  v.  Ford 
{4  Redf.,  34\  in  both  of  which  cases  double  commissions 
were  allowed  on  the  same  fund,  to  the  same  person  as 
executor  and  as  trustee. 

In  Hall  v.  Hall  {78  N.  F.,  53S),  counsel  for  appellants 
printed  in  his  brief  the  opinions  of  the  Surrogate  in  the 
Matter  of  Carman,  and  in  Ward  v.  Ford  {supra),  and 
the  Court  of  Appeals  distinguishes  Hall  v.  Hall  from 
those  two  cases,  alluding  to  the  fact  that,  in  the  one,  the 
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executors  had  kept  the  fund  separate  and  distinct  from 
the  fund  in  their  hands  as  executors,  as  directed  to  do  by 
the  decree  of  the  Surrogate,  and  in  the  other  they  had  re- 
tained the  moneys  in  their  hands  as  trustees,  under  the 
decree  of  the  court;  and  the  opinion  of  the  court  con- 
cludes in  these  words:  *'  It  is  unnecessary  to  express  an 
opinion  as  to  the  right  of  the  appellants  to  receive  com- 
missions hereafter,  as  trustees,  on  the  several  amounts 
which  they  are  directed  by  the  decree  of  the  Surrogate  to 
set  apart,  and  invest  for  the  several  legatees." 

In  the  still  more  recent  case  of  Hurlburt  v.  Durant, 
{Daily  Reg.,  March  9th,  1SS2\  the  Court  of  Appeals, 
without  passing  upon  the  right  of  an  executor,  who  is 
also  trastee  of  personal  property  under  the  will,  to  charge 
commissions  in  both  capacities,  says  that,  while  it  may 
be  conceded  that,  so  long  as  the  two  characters  of  exec- 
utor and  trustee  are  co-existent,  commissions  may  be 
retained  as  executor  only,  it  is  otherwise  when  there  has 
been  a  separation  of  duties  performed  in  the  two  capaci- 
ties, and  that,  where  powers  and  duties  are  conferred  upon 
an  executor,  not  as  incidents  to  his  office  of  executor,  but 
as  belonging  to  an  entirely  distinct  character,  that  of 
trustee,  a  separate  compensation  may  be  allowed  for  ser- 
vices as  trustee  to  be  paid  out  of  the  trust  fund.  And 
the  court  goes  on  to  say:  **  No  doubt  a  separation  by  or- 
der or  decree  of  a  court  or  Surrogate,  as  in  Ward  v.  Ford, 
and  In  re  Carman  {supra),  would  be  the  most  satisfactory 
evidence  of  the  real  relation  of  the  party  to  the  fund. 
But  the  statute  (Code,  §  2514,  subd.  6;  §  2S19)  recognizes 
the  existence  of  the  office  of  executor  and  of  testamentary 
trustee  in  the  same  person,  and  provides  for  compensa- 
tion of  each  under  certain  circumstances  (§§  2736,  2811). 
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Their  duties  are  separable,  and  that  separation  may  be 
determined  without  the  interposition  of  a  judicial  pro- 
ceeding. " 

It  is  true  that  it  may  be  said  that,  since  the  decision  in 
Ward  V.  Ford,  and  In  re  Caraian  (stipra),  the  legislature 
has  declared  its  disapproval  of  the  rule  allowing  double 
commissions  on  the  same  fund,  to  the  same  person  acting 
in  different  capacities  (Code,  §  2738;  Throop's  note)]  but 
that  section  does  not  expressly  apply  to  the  case  of  an 
executor  who  is  also  a  trustee  under  the  same  will  (Redf. 
L.  and  Pr.  Suit.  Cts.,  M  ed,,  70S)^  and  the  Court  of  Ap- 
peals, in  Hurlburt  v.  Durant  {supra\  decided  since  the 
enactment  of  said  section  of  the  Code,  does  not  seem  to 
consider  that  it  offei-s  any  objection  to  allowing  commis- 
sions  as  executor  and  as  trustee  to  the  same  person  on 
the  same  fund.  Although  the  question  now  under  dis- 
cussion was  not  decided  in  either  Hall  v.  Hall,  or  Hurl- 
burt V.  Durant  {supra),  it  may  be  considered  safe  to  fol- 
low the  decisions  rendered  in  the  Matter  of  Carman  and 
in  Ward  v.  Ford  {supra)^  in  view  of  the  apparent  approv- 
al with  which  those  two  cases  are  quoted  by  the  Court 
of  Appeals. 

The  executors  and  trustees  also  ask  leave  to  retain, 
from  the  balance  in  their  hands,  the  sum  of  $280,  paid  to 
a  bookkeeper  for  making  up  their  accounts,  in  addition 
to  the  counsel  fees  authorized  by  §  2562. 

This  claim  cannot  be  allowed.  It  is  the  duty  of  an 
executor  or  trustee  to  render  and  settle  his  account  with- 
out any  other  expense  to  the  estate  than  the  sums  au- 
thorized to  be  allowed  to  him  by  §§  2561  and  2562  of  the 
Code,  and  such  taxable  disbursements  as  are  connectiad 
with  the  judicial  proceedings  (Code,  §§  2561,  2562;  Fowler 
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V.  Lockvvood,  3  Bedf.,  4$S,  467;  Brown's  Accounting,  16 
Abb,.  N.  iS.,  i57,  469). 
Decreed  accordingly. 


Kings   County.— Hon.  W.  L.   LIVINGSTON,  Sitrbo- 

GATE.— June,  1882. 

Matter  of  Malx.oy. 
In  the  matter  of  the  estate  of  William  Malloy,  deceased. 

Code  Civ.  Pro.,  ^  2667,  which  originally  reciuired  the  penally  of  aa  admin- 
isirator's  bond  lobe  **not  h'ss  than  twice  the  value  of  the  pereonal 
property  of  which  the  decedent  died  possessed,  and  of  the  probable 
amount  to  be  recovered  by  reason  of  any  right  of  action  granted  to  an 
executor  or  administrator  by  special  provision  of  law," — and  wliich,  as 
amended  in  1881,  permits  the  Surrogate,  in  his  discretion,  if  it  appears  to 
be  impracticable  to  give  a  bond  sufflcieut  to  cover  such  ^^adfc  amaurU^ 
"to  accept  modified  security  nnd  issue  letters  limited  to  the  prosecu- 
tion of  such  action,  but  restraining  the  executor  or  administrator  from 
a  compromise  of  the  action  aud  the  enforcement  of  any  judgment 
recovered  therein  until  the  further  order  of  the  Surrogate  on  additional 
further  satisfactory  security." — confers  upon  the  SuiTognte  no  author- 
ity to  accept  less  security  than  double  the  value  of  the  personal  prop- 
erty of  the  deceased,  exclusive  of  such  claim,  or  to  issue  letters  limit- 
ing in  any  way  the  administrator's  authority  over  that  property. 

Where  moditied  security  has  been  accepted,  the  proper  practice  is  to  issue 
letters  in  the  usual  form,  adding  u  clause  restraining  the  representa- 
tive from  compromising  the  claim  or  action,  or  enforcing  any  judg- 
ment recovered  therein,  until  the  further  order  of  the  Surrogate,  on  ad- 
ditional security. 

And  where  it  is  desired  to  compromise  such  a  claim  or  action,  an  appli- 
cation should  be  made  for  an  order  revoking  such  restriction;  and  not 
for  additional,  supplemental  or  other  letters. 

Application  by  John  Malloy,  administrator  of  dece- 
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dent's  estate,  for  further  letters  6t  administration.     The 
facts  appear  sufficiently  in  the  opinion. 

Morris  3c  PsAiiSALL,  for  the  petition. 

The  Surrogatk. — Letters  of  administration  were  here- 
tofore granted  by  this  court  to  the  petitioner,  on  the 
estate  of  William  Malloy,  whose  death  was  claimed  to 
have  been  caused  by  the  negligence  of  others;  but,  as 
the  administrator  could  not  give  a  bond  sufficient  to 
cover  the  probable  amount  that  would  be  awarded  to 
him  in  an  action  to  be  brought  to  recover  damages  for 
said  death,  modified  security  was  accepted  by  the  Surro- 
gate and  the  administrator  was  restrained  by  said  letteiB 
from  compromising  the  action  or  enforcing  any  judg- 
ment recovered  therein  until  the  further  order  of  the 
Surrogate,  on  giving  additional  security  (Code,  §  2667). 

The  administrator  now  desires  to  compromise  the  said 
claim  for  two  hundred  and  fifty  dollars,  and  for  that  pur- 
pose asks  that  other  letters  of  administration  be  issued 
to  him.  There  is  no  authority  in  the  Code  for  such 
practice.  Section  2667,  which  provides  for  the  accept- 
ance of  modified  security  and  the  restriction  in  such  a 
case  to  be  imposed  on  the  executor  or  administrator, 
points  out  the  manner  in  which  the  restriction  is  to  be 
removed  or  modified;  it  is  to  be  done  by  an  order  of  the 
Surrogate,  made  on  further  security,  and  not  by  granting 
additional  or  supplemeutixl  letters. 

This  section,  as  originally  enacted  in  1880,  required  an 
administrator,  before  letters  were  issued  to  him,  to  exe- 
cute a  bond  in  a  penalty  fixed  by  the  Surrogate,  not  less 
than  twice  the  value  of  the  personal  property  of  which 
the  decedent  died  possessed,  and  of  the  probable  amount 
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to  be  recovered  by  reason  of  any  right  of  action  granted 
to  an  executor  or  administixttor  by  special  provision  of 
law.  This  last  provision  was  found  to  be  so  burdensome 
that  the  legislature,  at  its  next  session,  amended  the 
section  by  providing  that,  **  where  a  right  of  action  is 
granted  to  an  executor  or  administrator  by  special  pro- 
vision of  law,  if  it  appears  to  be  impracticable  to  give  a 
bond  sufficient  to  cover  the  probable  amount  to  be  recov- 
ered, the  Surrogate  may,  in  his  discretion,  accept  modi- 
fied security  and  issue  letters  Umited  to  the  prosecution 
of  such  action,  but  I'estraining  the  executor  or  adminis- 
trator from  a  compromise  of  the  action,  and  the  enforce- 
ment of  any  judgment  recovered  therein,  until  the  further 
order  of  the  Surrogate  on  additional  further  satisfactory 
security." 

It  is  clear  from  the  context  that  the  modification  in 
the  security,  which  this  amendment  authorizes,  relates 
exclusively  to  the  probable  amount  to  be  recovered  by 
reason  of  the  right  of  action  referred  to,  and  that  the 
limitation  on  the  authority  conferred  by  the  letters  ap- 
plies only  to  the  said  right  of  action  and  the  claim  con- 
nected with  it.  Without  any  limitation  in  the  letters, 
the  executor  or  administrator,  after  giviug  the  modified 
security,  might  receive  payment  of  the  whole  claim;  his 
authority  over  said  claim  was,  therefore,  to  be  limited  to 
prosecuting  the  action  for  its  enforcement,  until  the  fur- 
ther order  of  the  Surrogate  on  additional  satisfactory 
security.  The  section,  as  amended,  does  not  authorize 
the  Surrogate  to  accept  less  security  than  double  the 
value  of  the  pereonal  property  of  the  deceased,  exclusive 
of  the  said  claim,  or  to  issue  letters  limited  in  any  way  as 
to  the  authority  of  the  administrator  over  said  property. 
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Any  other  construction  of  the  amendment  would  impose 
a  greater  hardship  upon  the  creditors,  next  of  kin  and 
legatees  of  deceased  persons  than  the  evil  which  it  was 
intended  to  remedy,  by  preventing  the  executor  or 
administrator  from  doing  anything  at  all  towards  admin- 
istering the  estate,  except  prosecuting  the  action,  until 
its  final  determination. 

The  proper  practice  then,  where  modified  security  is 
accepted,  is  to  issue  letters  in  the  usual  form,  adding  a 
clause  restraining  the  executor  or  administrator  from 
compromising  the  claim  or  action,  or  enforcing  any  judg- 
ment recovered  therein,  until  the  further  order  of  the 
Surrogate  on  additional  further  satisfactory  security. 
This  restriction  does  not  in  any  way  interfere  with  the 
authority  of  the  executor  or  administrator  over  the  other 
assets  of  the  deceased;  he  can  go  on  and  exercise  his 
authority  over  them,  as  if  no  limitation  had  been  in- 
serted in  the  letters.  If  it  is  desired  to  compromise  the 
action,  or  to  enforce  any  judgment  recovered  therein,  a 
verified  petition  should  be  presented  to  the  Surrogate, 
setting  forth  the  restriction  contained  in  the  letters,  stat- 
ing the  additional  amount  which  is  about  to  come  into 
the  hands  of  the  executor  or  administrator  by  reason  of 
the  proposed  compromise,  or  the  enforcement  of  the 
judgment,  and  asking  that  an  order  may  be  made,  on 
giving  additional  satisfactory  security,  revoking  the  re- 
striction imposed  on  the  executor  or  administrator  in  the 
letters,  so  as  to  leave  him  free  to  compromise  the  claim 
or  to  enforce  the  judgment  for  the  amount  stated. 

The  application  for  letters  of  administration  is  denied. 
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Kings    County.— Hon.    W.  L.  LIVINGSTON,  Surro- 
gate.— June,  1882. 

TiCKEL  V.  QuiNN. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of 
Sophia  H.  Quinn,  executrix^  and  Joseph  H.  Quinn, 
executor  of  the  last  will  of  Edward  H.  Quinn,  de- 
ceased. 

The  rule  contained  in  Code  Civ.  Pro!,  §  2734,  permitting  tlic  allowance  of 
expenditurfs  by  executors,  etc.,  not  exceeding  $500,  in  the  aggregate, 
without  vouchers — applied. 

Five  hundred  dollars  h-eld  a  siifTicicnt  sum  to  devote  to  a  headstone,  in  the 
case  of  aa  estate  inadequate  to  the  payment  of  legacies  in  full. 

An  executor,  upon  whom  is  devolved  the  duty  to  pay  faxes  on  real  prop- 
erty, is  personally  chargeable  with  interest  paid  for  default  on  taxes, 
where  sufficient  funds  of  the  estate  were  on  hand  to  discharge  the  same 
without  penally. 

An  executor  who  has  made  advances  to  legatee?  from  his  own  funds,  is 
entitled  to  be  subrogated  to  their  rights,  but  can  be  credited  only  with 
their  pro  rata  share  of  the  assets  available  for  distnbution  at  the  time 
of  the  accounting. 

Testator,  by  the  ninth  clause  of  his  will,  gave  and  devised  the  residue  of  his 
real  and  personal  property  to  his  executors,  in  trust  for  the  execution  of 
his  will,  with  power  to  sell  the  same  by  public  or  private  sale,  at  such 
times,  upon  such  terms,  and  in  such  manner,  as  they  should  deem  meet, 
with  a  provit^o  that  no  sale  by  public  auction  should  be  had  until  after 
the  expiration  of  three  years  from  his  death;  the  tntire  proc^'eds  of 
sale  to  be  expended  in  the  payment  of  debts,  funeral  expenses  and  the 
legacies  "hereinbefore  mentioned;"  and  the  legacies  to  abate  or  be 
increased  pro  rata,  according  to  whether  there  should  be  a  deficiency 
or  surplus  of  such  proceeds  after  paying  such  debts  and  expenses. 
On  the  executors'  accounting,  the  residuary  real  property  Lot  liaviug 
been  sold, — 

Held,  that  such  property  must  be  deemed  to  have  been  converted  on  the 
death  of  testator,  and  the  rents  accruing  thereafter  be  considered  as  the 
profits  of  the  fund,  and  go,  not  to  the  heirs,  but  to  the  executors,  who 
were  bound  to  account  therefor  in  the  Surrogate's  court. 

By  the  first  clause  of  his  will,  the  widow  of  testator,  the  executrix,  was 
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given  a  legacy  of  $20,000,  in  lieu  of  dower,  which  she  accepted. 
Numerous  other  legucies  were  given  by  the  three  clauses  immediatelj 
preceding  the  residuary  clause.  Oa  her  accounting,  the  execulrix  con- 
tei;ded  th^t  the  provision  for  abatement  applied  only  to  the  legacies 
mentioned  in  the  later  clauses. — 

Held,  that  the  expression  *' hereinbefore  meniioned/'  in  the  residuary 
clause,  applied  to  all  the  leicacies  made  payable  out  of  the  proceeds  of 
sale,  and  that  the  general  rule,  giving  a  preference  of  payment  to  a 
legacy  in  lieu  of  dower,  was  inapplicable  to  the  one  in  question,  it 
being  encumbered  by  a  condition,  and  the  acceptance,  which  was  not 
compulsory,  being  subject  to  such  condition. 

Orton  V.  Orton,  8  Abb.  Ct.  App.  Dee.,  41&— followed. 


This  was  a  judicial  settlement  of  executors'  accounts. 
Objections  were  filed  on  behalf  of  Maria  Tickel  and 
others,  legatees  under  decedent's  will.  The  facts  appear 
sufficiently  in  the  opinion. 

W.  J.  NiCHOLL,  for  Hit  executrix, 

W.  T.  Graff,  for  the  exeetUor. 

Taylor,  Ferris  &  Thompson,  for  olfjecton. 

The  Surrogate. — The  executors  having  been  caUed  to 
an  account  by  one  of  the  legatees  under  the  will  of  Ed- 
ward H.  Quinn,  applied  to  have  their  account  finally  set- 
tled.    Thereupon  they  filed  separate  accounts. 

The  testator,  after  making  certain  devises  and  be- 
quests, gives  and  devises  all  the  rest,  residue  and  remain- 
der of  his  real  and  personal  estate  to  his  executors  in 
trust  for  the  execution  of  his  will,  with  power  to  sell  the 
same  at  public  or  private  sale,  at  such  times,  and  upon 
such  terms,  and  in  such  manner,  as  to  them  shall  seem 
meet;  provided,  however,  that  no  part  of  his  said  real  es- 
tate should  be  sold  at  public  auction  until  after  the  ex- 
piration of  three  years  from  the  time  of  his  decease. 
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And  in  case  the  proceeds  arising  from  the  sale  of  his  re- 
siduary estate,  after  the  payment  of  his  debts  and  funer- 
al expenses,  should  be  insufficient  to  pay  the  legacies  men- 
tioned in  his  will,  he  directs  that  the  said  legacies  shall 
abate  pro  rata^  but  in  case  there  should  be  any  surplus 
left  after  the  payment  of  said  legacies,  then  the  said  lega- 
cies shall  be  increased  pro  rata. 

The  residuary  real  estate  has  not  yet  been  sold;  but 
the  executrix  has  collected  the  rents  therefrom  and  has 
charged  herself  with  them  in  her  account;  she  has  also 
credited  herself  with  numerous  payments  made  on  ac- 
count of  said  real  estate.  Objections  have  been  filed  to 
some  of  these  payments,  and  the  executrix  now  claims 
that  these  items,  relating  to  the  real  estate,  should  not 
have  been  included  in  her  account,  and  that  this  court 
has  no  jurisdiction  to  pass  upon  them. 

The  devise  of  the  rest,  residue  and  remainder  of  the 
real  estate  to  the  executors  vested  no  estate  in  them, 
as  they  were  not  also  empowered  to  receive  the  rents 
and  profits;  but  it  was  valid  as  a  power  of  sale  (1  E.  S., 
729,  §  56;  Manice  v.  Manice,  J,3  N.  F.,  303,  367);  and,  as 
the  sale  did  not  depend  upon  the  discretion  of  the  execu- 
tors, the  land  was  equitably  converted  into  money  from 
the  time  when  it  should  have  been  sold  (Leigh  and  Dal- 
zeDon  Eq.  Conv.,  48;  Bogert  v.  Hertell,  -^  Hill,  P3;  Mon- 
crief  V.  Ross,  50  N,  F.,  431;  White  v.  Howard,  46  N. 
F.,  m,  162;  Savage  v.  Burnham,  17  N.  F,  661,  669; 
Ross  V.  Robert,  2  Hun,  90,  93). 

It  is  laid  down  as  a  general  inile  that  the  equitable  con- 
version takes  place  on  the  death  of  the  testator,  unless 
there  is  something  special  in  the  power  of  sale,  making 
its  exercise  or  performance  depend  upon  the  happening 
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of  some  event  or  contingency  to  arise  subsequently,  or 
on  the  discretion  of  the  executor  or  trustee  to  sell  or  not. 
But  if  the  direction  is  imperative,  requiring  a  sale  at  all 
events,  and  leaving  it  discretionary  only  as  to  the  time 
and  manner  of  selling,  then  the  sale,  when  made,  has 
the  same  effect  in  respect  to  the  rights  of  the  parties 
in  interest  as  though  made  immediately  (Arnold  v.  Gil- 
bert, 5  Barb.,  196;  and  see  Bramhall  v.  Ferris,  H  N.  F., 
4,1,  Ifi;  Marsh  v.  Wheeler,  2  Edw.  Ch.,  156;  Stagg  v. 
Jackson,  IN.  K,  W6,  ^12;  Graham  v.  Livingston,  7 
Hun,  11). 

In  the  case  at  bar,  the  provisions  of  the  will  required  a 
sale  at  all  events;  nothing  was  left  to  the  discretion  of 
the  executors  but  the  time  and  manner  of  selling,  and 
the  power  of  sale  was  not  made  to  depend  on  the  happen- 
ing of  any  event  or  contingency  to  arise;  it  is  true,  the 
executors  were  prohibited  from  selling  at  public  auction 
within  three  years  after  the  death  of  the  testator;  but 
they  were  at  liberty  to  sell  immediately  at  private 
sale. 

Within  the  rule  above  referred  to,  the  land  must  be 
considered  as  having  been  equitably  converted  immedi- 
ately after  the  testator's  death,  and,  that  being  the  case, 
the  rents  accruing  from  that  time  until  the  sale  actuaUy 
takes  place  must  be  treated  and  considered  as  the  profits 
of  the  fund  into  which  the  real  estate  was  ordered  to  be 
converted,  and  do  not  go  to  the  heirs  but  to  the  execu- 
tors, who  are  bound  to  account  for  them  in  this  court 
(Leigh  &  Dalzell,  supra;  Final  Accoimting  in  Estate  of 
James  Ingram,  Ms.  Op.  in  this  court,  Feb.  6thy  1882). 

The  principal  question  raised  by  the  objections  to  the 
accounting  is  whether  the  legacy  given  to  the  widow  of 
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the  testator  in  lieu  of  dower  abates  ratably  with  the 
other  legacies  given  in  the  will. 

The  general  rule  undoubtedly  is  that  a  legacy  given  in 
lieu  of  dower  is  entitled  to  a  preference  of  payment,  out 
of  the  personal  property  of  the  testator,  over  the  other 
general  legacies,  and  the  reason  is  that  such  a  legacy  is 
not  a  mere  bounty,  but  is  supported  by  a  valuable  consid- 
eration, to  wit,  the  relinquishment  of  the  widow's  right 
of  dower  (Dayton  on  Surr.,  Sd  ed.,  ^70;  Isenhart  v. 
Brown,  1  Edw.  Ch,,  Ii>ll;  Williamson  v.  Williamson, 
6  Paige,  305;  Babcock  v.  Stoddard,  3T,&  C,  207;  San- 
ford  V,  Sanford,  -^  ^^ln,  753), 

But  this  rule  does  not  apply  where  the  will  directs  that 
the  legacies  mentioned  in  it  shall  abate  ratably,  for  the 
widow  is  not  obliged  to  give  up  her  dower  in  exchange 
for  the  legacy,  and  if  it  is  encumbered  by  a  condition, 
the  acceptance  of  it  is  subject  to  such  condition  (Orton  v. 
Orton,  3  Abb.  Ct.  App.  Dec,  ^15), 

In  the  principal  case,  the  testator,  in  the  first  item  of 
his  will,  gives  to  his  wife  a  legacy  of  $20,000  in  lieu  of 
dower. .  In  the  second  item,  he  gives  her  all  the  prints, 
books,  plate,  linen,  furniture  and  numerous  other  articles 
of  personal  property  which  shall  be,  at  his  death,  in  or 
about  his  cottage  in  Williamsburgh.  In  the  third  item, 
he  devises  to  her  the  use  and  occupation  of  the  said  cot- 
tage during  her  life.  After  several  other  bequests  and 
devises,  he  gives,  in  the  sixth,  seventh  and  eighth  items 
of  his  will,  numerous  other  legacies.  In  the  ninth  item, 
he  gives  and  devises  all  the  rest,  residue  and  remainder 
of  his  real  and  personal  estate  to  his  wife,  his  brother, 
and  his  two  nephews,  who  are  to  be  appointed  the  exec- 
utrix and  executors  of  his  will,  in  trust  for  the  execution 
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of  his  will,  with  power  to  sell  the  same;  and  in  the  tenth 
item  he  provides  that,  in  case  the  proceeds  arising  from 
the  sale  of  his  residuary  estate,  after  the  payment  of  his 
debts  and  funeral  expenses,  should  be  insufficient  to  pay 
the  legacies  thereinbefore  mentioned,  tliey  should  abate 
pro  rata;  but  in  case  there  should  be  any  surplus  left 
after  the  payment  of  the  said  legacies,  then  they  should 
be  increased  pro  rata. 

It  is  claimed,  on  behalf  of  the  executrix,  that  the 
legacies  referred  to  in  the  tenth  item  are  only  those  men- 
tioned in  the  sixth,  seventh  and  eighth  items  of  the  will; 
but  there  is  nothing  to  warrant  such  a  consliuction;  the 
natural  meaning  of  the  words  used  inckides  all  the  lega- 
cies before  mentioned  in  the  will;  they  clearly  refer  to  the 
legacies  which  are  to  be  paid  in  whole  or  in  part  out  of 
the  proceeds  of  the  sale  of  the  real  and  personal  property 
devised  to  the  executors,  and  it  will  scarcely  be  insisted, 
on  the  part  of  the  widow,  that  she  has  no  claim  on  such 
proceeds,  under  this  clause  of  the  will,  for  the  payment 
of  her  legacy  of  twenty  thousand  dollars.  The  provisions 
of  the  will  which  was  construed  in  the  case  of  Orton  v. 
Orton  {stipra)  in  many  respects  bear  a  striking  similarity 
to  those  in  the  will  now  under  consideration. 

In  Orton  v.  Orton,  the  will  gave  the  widow  twenty-five 
thousand  dollars  in  lieu  of  dower;  other  legacies  wei^e 
given  to  diffeient  persons,  and  it  was  provided  that,  if 
the  estate  was  not  sufficient  to  pay  the  amount  of  the 
*' within  named  legacies,"  the  deficiency  should  be  de- 
ducted therefrom  in  proportion  to  the  sums  given  to  each, 
and  if  there  was  a  surplus,  it  should  be  divided  to  each, 
in  proportion  to  the  sums  given,  and  subject  to  the  same 
conditions. 
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Judge  Parkeh,  delivering  the  opinion  of  the  court, 
Bays:  *'I  can  see  no  reason  for  excepting  the  sum  given 
to  the  widow  from  the  operation  of  this  direction.  As 
no  intent  to  exclude  it  appears,  it  is  necessary  to  give  the  • 
language  its  ordinary  meaning  and  legitimate  effect,  and 
that  will  clearly  include  the  legacy  to  the  widow,  as  one 
of  the  '  within  legacies,'  which  are  to  be  diminished  in 
case  of  a  deficiency,  and  increased  in  case  of  a  surplus." 

The  legacy  given  to  the  executrix  was  not,  therefore, 
entitled  to  a  preference,  and  she  can  only  be  credited  with 
her  pro  rata  share,  in  proportion  to  the  amount  of  her 
legacy,  of  the  as^ts  available  for  distribution  at  the  time 
of  the  accounting  (Adair  v.  Brimmer,  7^  N.  IT.,  568), 

Objection  is  also  made  to  the  various  charges  in  the 
executrix's  account,  for  wages  paid  to  a  man  for  taking 
care  of  the  real  estate.  It  appears  from  the  evidence 
that  Mrs.  Qumn,  the  executrix,  generally  kept  a  man  em- 
ployed at  about  five  or  six  dollars  a  week,  who  made 
himself  generally  useful,  in  doing  work  in  and  about  her 
own  property  and  the  property  of  the  estate.  Many  little 
repairs  were  made  to  the  property  of  the  estate  by  this 
man,  and  it  would  not  be  unreasonable  to  credit  the  ex- 
ecutrix with  half  the  wages  paid  to  him;  but  as  she  has 
not  produced  vouchers  for  the  amount  so  paid,  it  cannot 
be  allowed  exceeding  five  hundred  dollars,  in  addition  to 
one  half  of  the  wages  the  payment  of  which  has  been 
proved  by  the  oath  of  the  pei*son  who  received  them 
(Code,  §  2734). 

Tlie  negligence,  in  not  keeping  up  the  insurance  on  the 
house  that  was  burned  down,  seems  to  have  been  on  the 
part  of  a  Mr.  Quinn.  Whether  or  not  he  was  one  of  the 
executoi-s,  does  not  appear.     If  he  was,  the  executrix 
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should  not  be  made  liable  for  his  negligence.  This  mat- 
ter  can  be  further  explained  on  the  settlement  of  the  de- 
cree. 

A  suitable  headstone  to  mark  the  resting  place  of  the 
deceased  is  all  that  was  necessary  or  proper  in  this  case. 
Five  hundred  dollars  is  a  sufficient  sum  to  devote  to  that 
purpose,  considering  that  the  estate  is  insufficient  to  pay 
all  the  legacies  in  full  (Ferrin  v.  Myrick,  J^l  N.  Y.,  315^ 
318;  Owens  v.  Bloomer,  U  Hurij  296), 
******** 

The  executrix  should  also  be  charged  with  the  interest 
paid  for  default  on  taxes  while  she  had  sufficient  funds 
of  the  estate  in  hand  to  pay  them. 

The  executor,  Joseph  P.  Quinn,  is  entitled  to  be  subro- 
gated to  the  rights  of  the  legatees  to  whom  he  has  made 
advances  out  of  his  own  funds;  but  all  they  could  claim 
from  the  estate  at  the  present  time,  as  we  have  seen, 
would  be  their  pro  rata  share  of  the  assets  available  for 
distribution,  and  that  is  all  he  can  be  credited  with. 

Something  was  said,  on  the  argument,  about  a  decree 
having  been  made  on  a  former  final  accounting,  fixing 
the  amount  then  due  to  the  executor  and  to  the  execu- 
trix; of  course,  the  parties  to  that  accounting  are  bound 
by  that  decree,  and,  as  to  them,  the  amounts  thereby  ad- 
judged to  be  due  and  payable "  to  the  said  executor  and 
executrix  are  not  to  be  altered  by  the  decree  on  this 
accoimting. 

Decreed  accordingly. 
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Kings  County.— Hon,  W.  L.  LIVINGSTON,   Surro- 

GATE. — July,  1882. 

Ferguson  v.  Cumhings. 

In  the  matter  of  the  estate  of  Mart  Kelunger,  de- 
ceased. 

An  objection  to  a  decree  directing  an  executor  to  pay  certain  legacies,  on 
the  ground  that,  the  legatees'  interests  being  several,  they  could  not 
Join  in  one  proceeding  to  compel  payment,  is  available  only  upon  ap- 
peal; if  tenal)lc,  it  affords  no  excuse  for  disobeying  the  decree. 

The  extraordinary  power,  conferred  upon  Surrogates*  courts,  to  enforce 
their  decrees  for  the  payment  of  money  by  punishing  delinquent  parties 
for  contempt,  should  be  exercised  in  conformity  to  the  liberal  spirit 
of  the  State  legislation  on  the  subject  of  imprisonment  for  debt. 

Though  Code  Civ.  Pro.,  §  2555,  subd.  4  provides  that  "the  Surrogate 
may  er^arce  **  a  decree  relating  to  the  estate  of  a  decedent  and  directing 
an  executor,  etc.,  to  pay  money,  by  punishment  for  contempt  withoul 
issuing  an  execution,  the  manifest  spirit  of  the  provisions  of  the  Code, 
in  pari  materia,  applicable  to  other  courts,  seems  to  require  that  the- 
preliminary  issuing  of  an  execution  should  not  be  dispensed  with,  except 
for  some  good  reason. 

People,  ex  rel.  v.  Riley,  '25  JBun,  587— distinguished. 

Appucation  by  Catharine  Fer^son,  Thomas  D. 
Luther  and  Margaret  Meakim,  legatees  under  decedent's, 
will,  to  punish  Thomas  Cummings,  executor  thereof,  for 
contempt  in  disobeying  a  decree.  The  facts  appear  suffi- 
ciently in  the  opinion. 

Abthub  Van  De  Watbb,  for  the  legatees. 
Jambb  J.  RoGBRB,  for  the  executor. 

The  Surrogate. — ^This  is  an  application  to  punish  an 

Vol.  I.-«8 
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executor  for  contempt  of  court  in  refusing  to  obey  a  de- 
cree requiring  him  to  pay  to  legatees  a  proportional  part 
of  their  respective  legacies. 

On  the  return  of  the  order  to  show  cause  why  he 
should  not  he  so  punished,  the  executor  appeared  by 
attorney,  and  moved  to  dismiss  the  proceeding:  1st,  on 
the  ground  that,  the  claims  of  the  legatees  being  several, 
they  could  not  join  in  one  proceeding  to  enforce  payment 
of  the  same,  and  that,  therefore,  the  decree  obtained  in 
that  proceeding  was  void;  and  2nd,  because  an  execution 
had  not  been  issued  on  the  decree  against  the  executor^ 
and  returned  unsatisfied. 

In  answer  to  the  first  objection,  it  is  sufiBcient  to  say 
that  it  cannot  be  taken  in  this  proceeding.  It  does  not 
go  to  the  jurisdiction  of  the  court.  If  sound  and  not 
waived,  it  would  at  most  be  cause  for  reversing  the  de- 
cree on  appeal;  but  it  affords  no  excuse  for  disobeying  it 
(Erie  R.  Co.  v.  Ramsey,  ^  N.  F.,  on  p.  6jU). 

As  to  the  second  objection,  it  is  expressly  provided 
that,  where,  as  in  this  case,  the  delinquent  is  an  execu- 
tor, and  the  decree  relates  to  the  estate,  it  may  be  en- 
forced by  punishing  him  for  a  contempt  of  court  without 
issuing  an  execution  (Code,  §  2555,  subd.  4). 

The  case  of  The  People  ex  rel.  Fries  v.  Riley  {25  Hun, 
687)  is  not  in  conflict  with  these  views;  it  does  not  refer 
to  decrees  rendered  in  Surrogates'  courts,  but  to  judg- 
ments for  the  payment  of  money  obtained  in  other 
courts  of  record,  which  can  be  enforced  only  by  execu- 
tion against  the  property  in  the  first  instance  (Code,  § 
1240),  and,  in  certain  cases,  by  execution  against  the  per- 
son after  the  return  of  an  execution  against  property 
unsatisfied  (.Code,  §§  1487,  1489). 
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But  while  the  Surrogate  may  enforce  a  decree  directing 
the  payment  of  money  by  an  executor,  and  which  relates 
to  the  estate  of  his  testator,  without  issuing  an  execu- 
tion, it  is  discretionary  with  him  to  do  so,  or  to  first 
require  the  return  of  an  execution  against  the  property 
of  the  executor  (Code,  §  2555,  subd.  4);  and  the  manifest 
spirit  of  the  provisions  of  the  Code,  on  the  subject,  appli- 
cable to  other  courts,  would  seem  to  require  that  he 
should  not  dispense  with  the  preliminary  issuing  of  the 
execution  without  some  good  reason. 

The  extraordinary  power  given  to  the  Surrogates' 
courts,  to  enforce  obedience  to  their  decrees  for  the  pay- 
ment of  money,  by  punishing  the  delinquent  for  a  con- 
tempt of  court,  should  be  exercised  in  conformity  to  the 
liberal  spirit  of  our  legislation  on  the  subject  of  imprison- 
ment for  debt  (Doran  v.  Dempsey,  1  Bradf,,  490;  Matter 
of  Latson,  1  Duer^  696;  Hosack  v.  Rogers,  11  Paigey 
603;  In  re  Guardianship  of  Elizabeth  Callahan,  1  Tucker^ 
62), 

In  the  case  at  bar,  nothing  appears  to  show  the  neces- 
sity or  propriety  of  resorting,  in  the  first  instance,  to  the 
severe  measure  of  punishing  the  executor  for  a  contempt 
of  court,  for  the  purpose  of  enforcing  the  decree  made 
against  him,  requiring  him  to  pay  money  which  may 
perhaps  be  collected  on  an  execution  against  his  prop- 
erty. If  the  decree  in  question  had  been  obtained  in  the 
Supreme  Court,  it  could  be  enforced  only  by  execution 
(People  ex  rel.  Fries  v.  Riley,  supra).  There  is  no 
hardship,  therefore,  in  requiring  the  legatees  to  issue  an 
execution  against  the  property  of  the  executor,  before 
attempting  to  enforce  the  decree  by  punishing  the  execu- 
tor for  a  contempt  of  court,  in  the  absence  of  any  reason 
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shown  for  a  contrary  course.    The  proceedings  mti 
dismissed  without  costs. 
Ordered  accordingly. 


Kings  County.— Hon.    W.  L.  LIVINGSTON,  Surbo- 

GATE.-T-August,  1882. 

Burke  v.  Nolan. 

In  the  matter  of  the  probate  of  a  paper  propounded  as 
the  last  wiU  and  testament  of  James  Burke,  de- 
ceased. 

The  proponent  of  an  alleged  will  has'  the  burden  of  proving,  beyond  a  rea- 
sonable doubt,  a  oompUanoe  with  the  requirementa  of  the  statute,  as 
to  execution. 

The  recitals  of  an  attestation  clause  do  not  outweigh  the  positive  statements 
of  a  subscribing  witness,  in  opposition  thereto. 

If  a  testator's  communication,  to  subscribing  witnesses,  of  the  information 
that  the  instrument  which  they  are  called  upon  to  sign  is  his  will,  or  of 
his  desire  that  they  should  sign  as  such,  is  made  through  the  interven- 
tion of  a  third  person,  it  must  be  made  in  the  presence  and  hearing  of 
both  testator  and  the  witnesses,  so  that  the  latter  may  know  that  the 
third  person's  act  was  tbat  of  testator. 

Decedent,  at  the  time  of  the  alleged  execution  of  his  will,  was  ill  and  feeble, 
able  to  speak  only  in  a  low  tone,  confined  to  his  bed  in  a  small  room,  and 
within  forty-eight  hours  of  his  death.  On  the  proceedings  for  probate, 
it  appeared  that  E.,  the  lawyer  who  drew  the  will,  sat  by  the  bedside, 
read  the  paper  to  decedent,  asked  him  if  he  declared  it  to  be  his  will,  and 
if  he  wished  "those  gentlemen  "  to  sign  it,  to  which  inquiries  decedent 
indicated  assent;  that  8.,  one  of  the  subcribing  witnesses,  was  standing 
in  the  doorway  leading  into  the  bedroom  from  a  larger  room ;  that  the 
other  witness,  L.,  was  standing  in  the  middle  of  the  latter  room  behind 
B.  The  witness  L.  testified  that  he  could  see  decedent;  that  he  saw  the 
latter's  hand  on  the  pen;  but  that  he  could  not  hear  what  K.  was  read- 
ing to  decedent,  nor  what  was  said  between  them.  E.  came  out  into 
the  large  room  and  asked  the  witneoes  to  sign  as  such,  but  there  was 
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no  eTidenoe  that  decedent  heard  this  request,  or  knew  that  S.  and  L. 
were  there  for  the  ptirpose  of  acting  as  witnesses. — 
Edd,  that  there  was  no  sufficient  evidence  of  a  declaration  by  decedent,  to 
the  witnesses,  of  the  character  of  the  instrument,  or  of  a  request  to  L. 
to  sign  as  a  witness;  and  that,  for  lacl^  thereof,  probate  must  be  re- 
fused. 

Appucation,  for  the  probate  of  a  paper  propounded  as 
decedent's  will,  by  Richard  Nolan,  named  as  executor 
therein;  opposed  by  Catharine  Burke,  decedent's  widow. 
The  facts  appear  sufficiently  in  the  opinion. 

Johnson  ft  Lamb,  for  the  wilL 
Tbunib  Q.  Bbrobn,  for  eonteitanL 

The  StrRROGATB. — The  probate  is  opposed  on  the 
grounds  that  the  testator  was  not  in  a  proper  condi- 
tion of  mind  to  make  a  will;  that  he  was  unduly  in- 
fluenced in  the  disposition  of  his  property;  and  that  the 
will  was  not  legally  executed. 

There  is  no  doubt  that  the  testator  possessed  testa- 
mentary capacity,  when  he  declared  to  Father  Mulligan 
his  intentions  in  regard  to  the  disposition  of  his  property. 
It  is  true  that  he  was  mistaken  as  to  the  exact  amount 
of  money  he  had  in  bank;  but  it  is  not  necessary  to  at- 
tribute that  mistake  to  a  disordered  mind,  any  more  than 
the  error  of  the  witness,  Fitzgerald,  on  the  same  subject. 
The  testator  was  not  a  man  of  education,  familiar  with 
figures;  and,  independently  of  the  failings  of  memory,  it 
would  not  be  very  remarkable  if  he  did  make  a  mistake 
of  a  few  hundred  dollars  in  trying  to  get  at  the  balance 
of  his  bank  account. 

On  the  day  the  will  was  executed,  he  was  undoubtedly 
very  ill  and  feeble,  compelled  to  keep  up  his  strength  by 
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a  free  use  of  stimulants,  and  it  seems  that  the  condition 
of  his  mind  varied;  at  times  he  would  understand  what 
was  said  to  him,  recognize  people  and  be  able  to  converse 
with  them  intelligently;  at  others,  he  would  rave,  talk 
incoherently  and  not  be  able  to  recognize  his  intimate 
friends.  When  the  will  was  executed,  he  seemed  to  un- 
derstand what  he  was  doing;  there  was  no  sign  of  de- 
lirium about  him;  he  understood  Mr.  Kirkham  when  he 
asked  what  Miss  Kelly's  christian  name  was,  and  an- 
swered the  question  correctly;  he  bowed,  in  sign  of 
recognition,  when  his  attention  was  called  to  Mr.  Smith's 
presence;  and  Mr.  Kirkham  and  Mr.  Smith  both  testify 
that  he  understood  what  was  said  to  him,  and  what  was 
going  on  around  him,  and  that  his  mind  was  clear. 
Even  on  the  following  Saturday  night,  when  he  was 
much  nearer  to  death,  and  when,  according  to  the  doc- 
tor's testimony,  his  mind  was  not  in  any  better  condition 
than  on  Friday  evening,  Mr.  Fisher  and  Mr.  WiUard 
seemed  to  think  that  he  was  competent  to  make  a  will. 
The  legacy  to  Mr.  Ryan  excites  just  criticism.  It  ap- 
pears, from  the  testimony,  that  he  owed  the  testator  the 
sum  of  $200,  which  he  was  in  no  great  hurry  to  pay  back. 
He  was  the  one  who  had  the  most  to  do  with  the  will. 
He  selected  the  lawyer  who  drew  it,  gave  him  the  neces- 
sary instructions  to  enable  him  to  prepare  it,  selected  the 
witnesses,  and  was  present  at  its  execution.  So  far  as 
the  evidence  discloses,  the  testator  never  mentioned  to 
Father  Mulligan  that  he  had  any  intention  to  make  Ryan 
a  legatee,  although  he  repeatedly  told  him  (Mulligan) 
how  he  wanted  to  dispose  of  his  property.  Under  these 
circumstances,  when,  on  reading  the  will,  Ryan  is  found 
to  be  a  legatee  for  the  amount  of  his  debt  to  the  testator, 
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a  presumption  of  undue  influence  is  raised  against  him. 
(Marvin  v.  Marvin,  3  Hun,  139,  note ;  Marvin  v.  Marvin, 
3  Ahh.  Ct.  App.  Dec,  192,  204;  Van  Kleeck  v.  Phipps, 
iRedf,,  99,  132;  1  Eedf.  on  WiUs,  122,  615;  Stein  v. 
Wilzinski,  i  Redf.,  Ul,  4W ;  Vreeland  v.  McClelland,  1 
Bradf.,  393,  4£0 ;  Will  of  Anna  Martin,  Ms.  Op.  in  this 
court  [April  21st,  1882]).  And  this  presumption  is  not 
rebutted  by  the  fact  that  the  testator,  in  his  then  weak 
and  feeble  condition,  did  not  object  to  the  legacy,  when 
the  will  was  read  to  him  just  previous  to  its  execution. 
Why  should  he  object  in  the  presence  of  Eyan,  if  it  was 
through  his  undue  influence  that  he  made  him  a  legatee? 
(Tyler  v.  Gardiner,  35  N.  F.,  550,  595), 

The  requirements  of  the  statute,  in  relation  to  the  ex- 
ecution of  wills,  which  it  will  be  necessary  to  consider  in 
this  case,  are  substantially:  that  the  wiU  shall  be  sub- 
scribed by  the  testator;  that  such  subscription  shall  be 
made  by  the  testator  in  the  presence  of,  or  shall  be  ac- 
knowledged by  him  to  have  been  so  made  to,  each  of  at 
least  two  attesting  witnesses;  that  the  testator,  at  the 
time  of  making  such  subscription  or  acknowledgement,  • 
shall  declare  the  instrument  so  subscribed  to  be  his  last 
will  and  testament;  that  each  of  the  attesting  witnesses 
shall  sign  his  name  at  the  request  of  the  testator. 

Another  statute  provides  that  at  least  two  of  the  attest- 
ing witnesses,  if  they  are  within  the  State,  must  be  pro- 
duced and  examined,  to  prove  the  vaUdity  of  the  execu- 
tion of  a  will,  before  it  can  be  admitted  to  probate  (Code, 
§§  2618,  2622,  2623). 

It  is  clear,  therefore,  that  the  law  contemplates  that 
all  the  above  requirements  of  the  statute,  in  regard  to 
ihe  execution  of  wills,  shall  be  complied  with,  in  the 
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presence  of  the  attesting  witnesses,  in  such  a  manner 
that  they  may  be  able  to  testify  on  the  subject,  although 
their  testimony  is  not  always  controlling  (Stein  v. 
Wilzinski,  ^  Redf.^  jUI^  ^8 ;  Sciibner  v.  Crane,  2 
Paige,  U7 ;  Tarrant  v.  Ware,  25 N.  F.,  ^5,  note;  Trus- 
tees of  Auburn  Seminary  v.  Calhoun,  fSS  N.  F.,  4^^; 
Orser  v.  Orser,  UN.  F,  61;  Matter  of  Kellura,  Se N. 
T.,  617;  Wilson  v.  Hetterick,  «  Bradf.,  i^7). 

Hence  it  is  necessary  that  the  testator  should  in  some 
manner  communicate  to  the  attesting  witnesses,  at  the 
time  of  his  subscription  or  acknowledgement,  the  informa- 
tion that  the  instrument  which  they  are  called  upon  to 
sign  as  witnesses  is  his  will  (Gilbert  v.  Knox,  6^  N.  Y., 
126,  128;  Lewis  v.  Lewis,  11  N.  F.,  i20,  SS6 ;  Coffin  v. 
Coffin,  23  K  F,  i,  16;  Seymour  v.  Van  Wyck,  6  N. 
F,  120). 

It  is  equally  indispensable  that  the  testator  should 
communicate  to  the  attesting  witnesses  his  desire  that 
they  should  sign  the  will  as  witnesses  (Coffin  v.  Coffin, 
£3  N.  F,  i,  16;  Peck  v.  Caiy,  27  N.  F,  1;  Gilbert  v. 
Knox,  supra;  Matter  of  Kellum,  32  N.  F,  supra). 

And  if  either  communication  is  made  through  the  in- 
tervention of  a  third  person,  it  must  be  so  made  in  the 
presence  and  hearing  of  the  testator  and  of  the  witnesses, 
so  that  the  attesting  witnesses  may  know,  of  their  own 
knowledge,  that  what  was  said  or  done  by  the  third 
person  on  behalf  of  the  testator  was  assented  to  by  him 
(Redf.  L.  &  Pr.  Surr.  Cts.,  2d  cd.,  166;  Coffin  v.  Coffin, 
Peck  V.  Cary,  Gilbert  v.  Knox,  supra;  Thompson  v. 
Stevens,  62  N.  F,  63^;  Stein  v.  Wilzinski,  i  Redf.,  Ul, 
U8;  McDonough  v.  Loughlin^  20  Barb.,  238,  2U\ 

In  the  case  at  bar,  the  will  was  signed  by  the  testator 
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affixing  his  mark  thereto  in  the  presence  of  the  two 
attesting  witnesses.  The  witness  Smith  says  that  he 
was  standing  in  the  doorway  leading  into  the  small  room 
where  the  will  was  executed,  and  saw  the  testator  sign 
the  will.  The  witness  Laffin  says  that  he  was  standing 
in  the  middle  of  the  large  room,  behind  Smith ;  that  he 
could  see  the  testator;  that  he  stood  in  front  of  the  bed- 
room looking  in.  When  asked  if  he  saw  the  testator 
sign  the  will,  he  answered  that  he  saw  hie  hand  on  the 
pen.  The  wiU  was  signed  in  his  presence,  within  the 
decisions  (1  Jarman  on  WUls,  Randolph  &  Talcotfs  ed., 
eSi,  2U,  £63);  1  Redf .  on  Wills,  eUy  ^52,  28^;  Probate  of 
will  of  Patrick  Flaherty,  Ms.  Op.  in  this  court  [Sept. 
27th,  1881]). 

But  there  was  neither  a  declaration  to  the  witness 
Laffin  of  the  nature  of  the  instrument  executed,  nor  a 
request  to  him  to  sign  it  as  a  witness.  The  testator  was 
Tery  ill  and  feeble,  and  did  not  speak  to  him  at  all;  in 
fact,  Laffin  did  not  go  near  him,  but  remained  all  the 
time  in  the  large  room.  Mr.  Kirkham,  the  lawyer  who 
drew  the  will  and  superintended  its  execution,  sat  by  the 
bedside  of  the  sick  man,  and  read  the  will  to  him. 
Earkham  asked  Burke  if  he  declared  it  to  be  his  will, 
and  if  he  wanted  *Hhose  gentlemen"  to  witness  it. 
Burke  made  some  motion,  or  said  yes  or  something  of 
the  kind — he  answered  affirmatively.  Kirkham,  it 
seems,  did  not  mention  any  names,  and  it  does  not 
appear  that  the  testator  knew  whom  he  referred  to. 
There  is  no  evidence  that  the  testator  knew  that  Smith 
and  Laffin  were  there  for  the  purpose  of  witnessing  his 
will.  The  testator  was  within  forty-eight  hours  of  his 
death,  very  weak  and  feeble,  and  was  not  at  all  in  a 
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condition  to  observe  or  take  notice  of  things  not  pressed 
upon  his  attention.  Under  stlch  circumstances,  it  must 
appear  that  the  questions  which  were  asked  were  made 
very  clear  to  him  (Heath  v.  Cole,  15  Hun,  100).  But, 
independently  of  that,  Laffin  was  too  far  from  Kirkham 
and  the  testator  to  hear  what  Kirkham  was  reading  to 
the  testator,  or  what  was  said  between  them;  and,  as  a 
matter  of  fact,  he  did  not  hear  it.  He  so  swears,  and 
there  is  no  reason  to  doubt  the  truth  of  his  statement.  As 
to  him,  therefore,  there  was  no  valid  request  to  sign,  and 
no  valid  declaration  that  the  paper  was  a  will  (Burritt  v. 
Silliman,  16  Barb.,  198,  211).  It  may  well  be  that,  if  he 
was  in  such  a  position  that  he  could  and  ought  to  have 
heard  what  was  said,  the  remarks  should  be  considered 
as  having  been  made  within  his  hearing,  on  the  same 
principle  that,  if  he  was  in  a  position  to  see  the  testator 
sign  the  will,  it  must  be  deemed  to  have  been  signed  in 
his  presence;  but  there  is  no  such  proof,  and  his  positive 
statement  that  he  could  not  hear  what  was  being  read 
and  said  to  the  testator  is  substantially  uncontradicted, 
except  by  the  attestation  clause  which  does  not  appear  to 
have  been  read  to  him,  and  which  cannot  be  allowed  to 
outweigh  his  positive  statement — not  his  want  of  recol- 
lection— as  to  what  occurred  (Lewis  v.  Lewis,  11 N.  F,, 
220,  224^;  Orser  v.  Orser,  supra;  Wilson  v.  Hetterick, 
supra).  Smith  says,  that  he  was  in  the  doorway  leading 
from  the  large  room  to  the  bedroom,  and  that  Laffin  was 
behind  him;  he  does  not  state  how  close  to  him.  Kirk- 
ham says  that  he  once  observed  the  two  witnesses  stand- 
ing in  the  door,  nearly  together,  but  that,  when  he  com- 
menced to  read  the  will,  his  attention  was  concentrated 
on  the  will.    No  one  testifies  whether  Kirkham's  tone  of 
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voice  was  such  that  Laffin  must  in  all  probabihty  have 
heard  him,  where  he  stood  in  the  next  room,  and  it  is 
certain,  from  the  evidence,  that  Burke's  answer  must 
have  been  in  a  very  low  tone. 

Lafl&n's  admission  to  Mr.  Kirkham,  that  he  had  heard 
the  will  read,  is  not  inconsistent  with  his  testimony  that 
he  knew  that  Mr.  Kirkham  was  reading  the  will  to 
the  testator,  but  could  not  hear  its  contents  or  what 
was  said  between  them.  He  might  very  well  have 
heard  Kirkham  reading  to  the  testator  without  being 
close  enough  to  hear  the  words  that  were  read.  After 
Elirkham  came  out  of  the  small  bedroom,  he  asked  the 
witnesses  if  they  would  witness  the  will,  and  sign  the 
will  as  witnesses  in  the  large  room ;  but  there  is  nothing 
to  show  that  the  testator  did  or  could  hear  this  request 
to  the  witnesses,  and,  in  the  condition  in  which  he  was, 
it  is  not  at  all  likely  that  he  did  hear  it.  After  the  will 
was  signed  by  the  witnesses,  it  was  handed  to  one  of  the 
executors,  and  there  is  no  evidence  that  the  testator  saw 
it  again. 

Mr.  Kirkham  also  signed  the  will;  but  apparently  not 
with  the  intention  of  becoming  an  attesting  witness  to 
it,  and  he  was  not  requested  by  the  testator  to  become 
such  a  witness  {Ex  parte  Le  Roy,  S  Bradf.,  2Z7). 

The  burden  is  on  the  proponents  to  show,  beyond  a 
reasonable  doubt,  that  the  will  was  executed  according 
to  the  provisions  of  the  statute  (Tarrant  v.  Ware,  J?5 
N.  F.,  ^26^  4^9^  u);  and,  upon  the  evidence,  it  cannot  be 
said  that  there  was  a  proper  declaration  to  both  witnesses 
that  the  instrument  signed  by  the  testator  was  his  will, 
or  that  there  was  a  sufficient  request  to  both  to  sign  it. 
It  is  even  doubtful  if  there  was  a  proper  request  at  all  to 
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either  witness  to  sign  the  will.     Probate  must  therefore 
he  denied. 
Decreed  accordingly. 


KiNas  County.— Hon.  W.    L.    LIVINGSTON,  Suheo- 

GATE. — ^August,  1882. 

Zahbt  y.  Zahrt. 
In  the  matter  of  the  estate  of  John  C.  Zahrt,  deceased. 

Rule  71  of  the  general  rules  of  practice,  allowing  the  payment,  to  a  par^ 
willing  to  receive  it,  of  a  gross  sum  in  lieu  of  an  annual  interest  or  in- 
come for  life,  does  not  apply  to  a  case  where  the  distribution  of  a  fund 
is  expressly  provided  for  by  statute.  Hence,  this  provision  of  the 
Rules  cannot  be  invoked  in  respect  to  the  distribution,  by  a  Surrogate, 
of  surplus  moneys  arising  on  a  sale  under  foreclosure,  pursuant  to  Code 
Civ.  Pro.,  §§2793.  2799. 

The  Code  providing  for  the  payment,  out  of  such  surplus  proceeds,  of  a 
ffroas  sum  in  lieu  of  an  annual  income,  only  in  the  ccLse  of  doxoer  (§  2798, 
subd.  8),  the  interest  of  the  devisee  of  a  life  estate  cannot  be  secured 
otherwise  than  by  the  investment  of  a  fund  for  the  life-tenant,  the  pay- 
ment of  the  income  arising  therefrom  to  him  for  life,  and  the  payment 
of  the  principal  to  the  remainderman  upon  the  determination  of  the 
temporary  interest  (§  2796). 

Arrowsmith  v.  Arrowsmilh,  8  Hun^  606— compared. 

Testator,  by  his  will,  devised  his  real  property,  which  was  mortgaged,  to 
his  wife  for  life,  with  remainder  to  his  five  infant  children,  directing 
that  the  wife  should  pay  interest  and  taxes  during  her  lifetime.  The 
property  having  been  sold  under  foreclosure  after  testator's  death, 
whereupon  the  taxes  and  mterest  were  paid  out  of  the  proceeds  of  sale, 
on  an  application  to  the  Surrogate  for  a  distribution  of  the  surplus  of 
such  proceeds, — 

HM,  that  the  remaindermen  were  entitled  to  have  the  amount  so  paid  re- 
paid out  of  the  income  of  the  surplus  belonging  to  the  widow  for  life. 

Tms  was  a  petition  by  Eliza  Zahrt,  decedent's  widow, 
and  sole  executrix  of  his  wiU,  for  the  distribution  of  sur* 
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plus  moneys  arising  upon  a  sale,  under  foreclosure,  of 
certain  real  property  of  which  he  died  seized.  John 
Zahrt  and  four  other  infant  children  of  decedent  ap- 
peared by  guardian.  The  facts  appear  sufiSciently  in  the 
opinion. 

John  Dill,  Jr.,  for petiHoner. 

H.  G.  Placb,  $pecial  guardian  for  infanU, 

The  Surrogate. — This  is  an  application  under  §  2Y99 
of  the  Code,  for  the  distribution  of  surplus  money  arising 
on  the  sale  of  real  estate  belonging  to  the  deceased,  un- 
der a  judgment  of  foreclosure  in  the  Supreme  Court, 
which  surplus  has  been  paid  into  this  court,  and  by  this 
court  paid  over  to  the  county  treasurer,  as  directed  by  § 
2537  of  the  Code.  Under  the  will  of  the  deceased,  his 
widow  became  entitled  to  a  life  estate  in  said  real  estate, 
and  the  remainder  was  devised  to  her  children,  who  are 
infants.  The  widow  asks  that  the  decree  provide  for  the 
payment  to  her  of  a  sum  in  gross,  representing  the  vaiae 
of  her  life  estate,  mider  Bule  71  of  the  General  Rules  of 
Practice  applicable  to  all  courts  of  record. 

Section  2799  of  the  Code  provides  that  the  said  surplus 
money  shall  be  distributed  by  the  decree,  as  if  it  was  the 
proceeds  of  real  property  sold  under  the  decree  of  the 
Surrogate's  court,  to  pay  the  debts  of  the  deceased.  Sec- 
tion 279S  provides  that  the  surplus  money  arising  on  the 
sale  of  the  deceased's  land  to  pay  his  debts,  and  remaining 
after  paying  the  expenses  of  the  proceeding  in  the  Surro- 
gate's court,  satisfying  the  widow's  claim  for  dower,  and 
paying  the  debts  of  the  deceased,  must  be  distributed 
among  the  heirs  and  devisees  of  the  deceased.    Section 
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2796  provides  that,  where  the  interest  in  the  property 
represented  by  such  surplus  consists  of  a  precedent  estate, 
and  a  remainder  or  reversion,  the  decree  must  provide, 
as  the  judgment  of  the  Supreme  Court  would  provide,  in 
an  analogous  case,  for  the  investment  of  the  money  in 
certain  securities,  and  for  the  payment  of  the  income  un- 
til the  determination  of  the  temporary  interest,  and  then 
for  the  payment  of  the  principal  to  the  person  or  persons 
entitled  thereto.  It  is  unnecessary  to  discuss  how  far  the 
rule  of  practice  above  referred  to  can  be  allowed  to  inter- 
fere with  the  rights  and  interests  of  infant  devisees  or 
legatees;  it  is  sufficient  to  say  that  it  was  not  intended  to 
apply  to  cases  where  the  distribution  of  the  fund  in  court 
is  expressly  provided  for  by  statute  (Banks  v.  Banks,  £ 

T.  &  a,  m). 

Here  the  statute  points  out  what  the  decree  must  con- 
tain on  the  subject,  and  the  Eule  cannot  be  invoked  to 
authorize  a  departure  from  the  terms  of  the  statute. 
This  same  statute  authorizes  the  payment,  to  the  widow, 
of  ^  sum  in  gross,  in  Ueu  of  her  right  of  dower  in  the 
fund  to  be  distributed  (§  2793,  subd.  8);  and  if  the  legis- 
lature had  so  intended,  it  no  doubt  would  have  made  a 
similar  provision  in  regard  to  the  owner  of  a  life  estate. 

In  AiTOwsmith  v.  Arrowsmith  (<S  flwn,  606\  the  Surro- 
gate in  his  decree  had  adjudged  that  the  husband's  life 
estate,  as  tenant  by  the  curtesy,  in  the  lands  sold  to  pay 
the  debts  of  his  wife,  was  worth  the  sum  of  $1,110.69  and 
had  directed  that  that  amount  be  paid  from  the  proceeds 
of  sale  to  a  judgment  creditor  of  the  husband,  and  the 
balance,  after  deducting  the  expenses  of  the  proceeding, 
to  the  heir-at-law  of  the  intestate.  The  Supreme  Court, 
at  General  Term,  in  discussing  the  disposition  which  the 
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Surrogate  was  authorized  to  make  of  the  surplus  pro- 
ceeds of  sale  remaining  after  the  payment  of  the  deceased's 
debts,  and  the  expenses  of  the  proceeding  in  his  court, 
under  chapter  150  of  the  Laws  of  1850,  which  is  revised 
in  §  2796  of  the  Code,  say  :  "  Under  §  55  of  the  statute 
relating  to  the  proceedings  of  the  Surrogate  in  such  cases 
(3  R.  S.,  m.  p.  107  [6th  ed.,  116];  and  chap.  150,  Sess. 
Laws  1850,  p.  315),  he  might  order  the  investment  of 
such  moneys  on  the  ground  that  the  respondent  was  en- 
titled to  the  interest  thereof  during  his  life,  but  he  could 
not  pay  them  to  him  or  to  the  heir>  who  would  only  have 
been  entitled  to  the  reversion  of  the  land  sold  and  repre- 
sented by  such  money,  upon  the  termination  of  the  life 
estate."  See,  also,  what  was  said  by  the  learned  Sur- 
rogate of  Westchester  county,  in  the  Matter  of  Igglesden 
{3  Red/.,  375,  378). 

The  statute  expressly  requiring  that  the  Surrogate's 
decree,  in  a  case  like  this,  must  provide  for  the  invest- 
ment of  the  fund,  the  payment  of  the  income  arising 
therefrom,  and  the  payment  of  the  principal  upon  the 
termination  of  the  life  estate,  the  decree  must  conform 
to  these  directions. 


On  the  settlement  of  the  findings  in  October,  1882,  the 
question  arose  whether  the  widow's  interest  in  the  sur- 
plus moneys  should  be  applied  to  the  payment  of  the  in- 
terest  and  taxes  which  became  due  on  the  mortgaged 
premises  since  the  death  of  the  testator  and  were  paid 
out  of  the  proceeds  of  sale.        * 

The  Surrogate. — By  the  terms  of  the  will>  the  widow 
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was  to  pay  said  interest  and  taxes,  and,  as  between  her 
and  the  remaindermen,  therefore,  her  estate  and  not 
theirs  in  the  devised  property  was  liable  for  the  payment 
of  the  said  liens,  and  since  they  were  paid  from  the  prin- 
cipal of  the  proceeds  of  sale  which  belonged  to  the  re- 
maindermen, the  latter  are  entitled  to  have  the  amount 
repaid  out  of  the  income  from  the  surplus  moneys  which 
belongs  to  the  widow  during  her  life. 
Decreed  accordingly. 


Kings  County.— Hon.  W.  L.  LIVINGSTON,  Sureo- 

GATE. — September,  1882. 

Matter  op  Langbein. 
In  the  matter  of  the  estate  of  John  Langbein,  deceased. 

Code  Civ.  Pro.,  §  2895,  which  relates  to  the  grant  of  ancillary  letters  on 
foreign  probate,  applying  only  to  wills  of  personal  property,  itis^not 
necessary  upon  an  application  under  that  section,  to  show  tliat  the  will 
in  question  wus  executed  according  to  the  laws  of  this  State. 

It  is  not  indispensable,  to  a  grant  of  such  letters,  that  letters  testamentary 
should  have  been  granted  upon  the  will,  in  the  state  wliere  it  was  ad- 
mitted, but  the  petition  must  show  that  tlie  Surrogate  has  jurisdiction, 
within  the  provisions  of  Code  Civ.  Pro.,  §  2476. 

In  order  to  justify  the  recording,  pursuant  to  Code  Civ.  Pro.,  §  2703,  of  a 
will  of  real  property,  executed  by  a  resident  of  another  state  or  territory, 
the  proofs  tukcn  on  the  foreign  probate  must  show  that  the  'will  was 
executed  according  to  the  laws  of  this  State. 

Accordingly,  where  the  witnesses,  on  the  probate  of  such  a  will  of  real 
property  before  til e  Register  in  Philadelphia,  whore  the  will  wns  proved, 
were  described  in  the  record  as  subscribing  witnesses,  but  it  did  not 
appear  that  they  signed  the  will  as  such,  at  the  request  of  the  testator, — 

HMt  that  the  will  could  not  be  recorded  under  the  last  named  section;  and 
that  the  defect  was  not  ciur ed  by  their  appearing  before  such  officer. 
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and  testifying  to  t>\xch  fact,  several  months  after  the  admission  of  the 
will,  as  such  testimony  formed  no  part  of  the  proof  on  which  probate 
was  granted. 

Jacob  Lanqbeik  and  Joseph  Braun,  residing  in  the 
city  of  Brooklyn,  presented  a  petition  alleging  that,  on 
March  31st,  1882,  decedent's  will  and  codicil,  naming 
petitionei-s  as  executors,  were  admitted  to  probate  in 
Pennsylvania,  where  they  were  executed,  and  where  tes- 
tator resided  at  the  time  of  the  execution;  that  they 
were  recorded  in  that  state,  and  that  no  letters  testamen- 
tary had  been  granted  thereon  because  testator  left  no 
real  or  personal  property  in  that  state,  and  praying  that 
the  will  and  codicil  be  admitted,  and  for  ancillary  letters 
testamentary,  and  for  a  citation.  An  exemplified  copy 
of  the  record  was  annexed  to  the  petition.  They  also- 
applied  to  have  the  will  and  codicil  recorded  as  a  foreign 
will  of  real  estate.  Further  facts  are  stated  in  the: 
opinion. 

Qboboe  Gbu»  for  Vie  appUoaUon, 

The  Sureogatb. — The  application  for  ancillary  letters 
testamentary  under  §  2695  of  the  Code  will  first  be  con- 
sidered. 

That  section  applies  only  to  a  will  ot  personal  property, 
and  it  is  not  necessary,  therefore,  that  it  should  appear 
that  the  will  was  executed  according  to  the  laws  of  this 
State. 

No  letters  testamentary  were  issued  in  the  state  of 
Pennsylvania,  where  the  said  will  and  codicil  were  dA- 
mitted  to  probate;  but  that  does  not  seem  to  be  indispens- 
able {In  re  Wise,  Ms.  Op.  in  this  court  [June  8th,  1881]). 
The  petition,  however,  on  which  the  application  is  made, 

Vol.  I.— 29 
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must  show  that  the  Surrogate's  court  to  which  it  is  pre- 
sented has  jurisdiction  of  the  estate  of  the  testator  (Code, 
§  2695).  The  petition  does  not  state  whether  the  testator 
died  within  or  without  the  State,  or,  if  he  died  v^dthout 
the  State,  that  he  left  personal  property  within  the  county 
of  Kings  and  no  othevy  or  left  personal  property  which 
has,  since  his  death,  come  into  that  county  and  no  other, 
and  remains  unadministered  (Code,  §  2476). 

As  a  will  of  real  estate,  before  an  exemplified  copy  of 
it  can  be  recorded  here,  it  must  appear  that  it  was  exe- 
cuted according  to  the  laws  of  this  State  (Code,  §  2694, 
2703;  Estate  of  Shearer,  I  Civ.  Pro.  i2.,  ^5). 

This  is  in  conformity  with  the  well  settled  principle  of 
law,  adopted  in  the  above  sections  of  the  Code,  that  a 
foreign  will,  disposing  of  real  estate  situated  here,  must 
be  proved  to  have  been  executed  according  to  the  laws  of 
this  State.  Consequently,  it  is  provided  that  an  exem- 
plified copy  of  the  proofs  on  which  the  will  was  admitted 
to  probate,  if  there  be  any,  must  be  recorded  in  the  Sur- 
rogate's office,  with  the  exemplified  copy  of  the  will 
(Code,  §  2703),  which,  as  we  have  said,  is  not  the  case  in 
regard  to  a  will  of  personal  property  (Code,  §  2695);  and 
the  record,  in  the  Surrogate's  office,  of  the  exemplified 
copy  of  the  foreign  probate  is  made  presumptive  evidence 
of  the  wiU  and  of  the  execution  thereof,  in  any  action  or 
special  proceeding  relating  to  the  real  property  (Code,  § 
2703).  The  record  of  the  foreign  probate  in  the  Surro- 
gate's office  is  thus  made  equivalent  to  proving  the  will 
here  (Bromley  v.  Miller,  e  T.  &  C,  675). 

It  is  clear,  therefore,  from  aU  these  provisions,  that 
the  proofs  taken  on  the  foreign  probate,  if  any  have  been 
recorded  or  filed,  must  show  that  the  will  was  executed 
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according  to  the  laws  of  this  State  (see  Throop's  note  to 
§  2703).  It  is  true  that  this  same  section  (2703)  provides 
that,  where  neither  proofs  nor  a  certificate  of  the  sub- 
stance of  the  testimony  is  on  file  or  recorded  in  the  foreign 
court  by  which  the  will  was  admitted  to  probate,  a  cer* 
tificate  of  that  fact  may  be  recorded  with  the  Surrogate; 
and  it  very  inconsistently  gives  to  such  certificate  the 
same  effect  as  to  the  recording  of  a  certificate  of  the  sub- 
stance of  the  testimony,  or  of  an  exemplified  copy  of  the 
testimony. 

It  may  be  that,  in  such  a  case,  a  sworn  allegation  that 
the  will  was  duly  executed  under  the  laws  of  this  State, 
accompanied  by  the  exemplified  copy  of  the  foreign  pro- 
bate and  the  certificate  of  no  proof,  would  be  sufficient 
to  entitle  said  copy  of  probate  and  certificate  to  be  re- 
corded here  under  §  2703;  but  in  the  case  at  bar,  the  tes- 
timony on  which  the  will  was  admitted  to  probate  was 
duly  recorded;  it  speaks  for  itself,  and  we  are  not  at 
liberty  to  presume  anything  as  to  the  execution  of  the 
will,  or  to  look  elsewhere  than  into  said  testimony,  for 
evidence  of  the  manner  in  which  it  was  executed. 

The  testimony  of  the  witnesses  before  the  Eegister  in 
Philadelphia,  on  the  probate  of  the  will,  does  not  estab- 
lish the  fact  that  it  was  executed  according  to  the  laws 
of  this  State;  the  witnesses  are  described  in  the  record  as 
subscribing  witnesses,  but  they  do  not  testify  that  they 
signed  the  will  as  witnesses  at  the  request  of  the  testator, 
or  that  they  signed  the  will  at  all  (Estate  of  Shearer, 
supra). 

The  will  was  admitted  to  probate  on  March  31st,  1882. 
Several  months  later,  on  July  3d,  1882,  the  witnesses 
again  appeared  before  the  Register,  and  testified,  among 
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other  things,  that  they  signed  their  names  as  witnesses 
to  the  will  at  the  request  of  the  testator,  but,  as  will  be 
perceived,  this  testimony  forms  no  part  of  the  proof  on 
which  the  will  was  admitted  to  probate;  it  is  not,  there- 
fore, entitled  to  be  recorded  under  §  2703  of  the  Code,  as 
presumptive  evidence  on  the  subject  of  the  execution  of 
the  will,  and  cannot  be  so  considered. 

There  are  other  objections  relating  to  the  exemplifica- 
tion of  the  record;  but  it  is  unnecessary  to  consider  them, 
as  the  application  to  record  the  exemplified  copy  of  the 
foreign  probate  under  §  2703  must  be  denied. 

Ordered  accordingly. 


Kings  County.— Hon.   W.  L.  LIVINGSTON,  Surbo- 

GATB.— September,  1882. 

Tebrt  y.  Bale. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
James  Bale,  Jr.,  as  an  executor  of  the  will  of  Jose- 
phine Bale,  deceased. 

An  executor  who  takes  do  estate,  under  the  will,  in  testator's  real  propertj, 
cannot  be  called  to  account  in  the  Surrogate's  court,  in  his  capacity  as 
executor,  for  rents  of  such  property  collected  by  him. 

A  trustee  cannot  apply  a  trust  fund  to  the  payment  of  his  own  claim  against 
the  uitui  que  tnut,  for  which  he  has  no  lien  on  the  fund,  which  is  in 
no  way  connected  with  the  execution  of  the  trust,  and  the  payment  of 
which  is  not  provided  for  by  the  terms  of  the  trust. 

As  between  near  relatives,  board  furnished  and  services  rendered  do  not 
raise  an  implied  promise  to  pay  tiierefor,  as  in  the  case  of  strangers. 

Wkere  there  is  no  other  evidence  of  a  conversion  than  a  demand  and  r»- 
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fusal,  the  statute  of  limitations  does  not  begin  to  run  until  the  refusal, 

« 

although  the  conversion  may  have  taken  place  long  before. 

In  1842,  the  father  of  the  accounting  executor,  B.,  opened  an  account  in  a 
savings  bank,  in  his  own  name,  "  in  trust  for  B.,"  then  an  infant.  In 
1851,  the  father  died,  leaving  a  will  of  which  his  widow,  B.*8  mother, 
qualified  as  executrix.  She,  as  executrix,  drew  out  the  entire  amount 
GO  deposit,  amounting  to  over  (700,  and  never  accounted  therefor. 
Upon  B.'s  accounting  as  her  executor,  he  made  a  claim  for  this  amount 
against  her  estate.  It  appeared  that  he  had  never  authorized  testatrix 
to  draw  these  moneys,  and  never  during  her  lifetime  knew  of  their  bas- 
ing lost  to  him ;  that  he  resided  with  his  mother  until  his  marriage, 
and  afterwards  hired  rooms  from  her.  Objectors  contended  that  the 
executor's  claim  was  barred  by  the  statute  of  limitations;  also  that 
testatrix  had  expended  the  entire  fund  in  paying  herself  the  amount 
due  her  from  B.  for  support  and  rent. — HM, 

1.  That,  on  the  death  of  B.'s  fatlier,  the  latter's  rights  as  trustee  of  the 
fund  in  bank  devolved  upon  his  executrix. 

3.  That  she  had  no  right  to  apply  it  In  payment  of  a  disputed  claim  on  her 

part  against  the  cestui  que  trust 
8.  That,  B.  not  having  had  any  knowledge  of  the  loss  of  the  fund  until 
after  testatrix's  death,  the  statute  of  limitations  did  not  begin  to  run  un- 
til that  event  occurred. 

4.  That  testatrix's  estate  might  be  credited  with  the  interest  on  the  fund 

accruing  between  the  death  of  B.'s  father  and  the  majority  of  B.,  as 
having  been  applied  to  his  support. 

5.  That  testatrix's  estate  must  be  charged,  in  B.'s  favor,  with  the  principal 

of  the  fund,  and  interest  thereon  from  his  majority,  at  six  per  cent, 
with  annual  rests,  deducting  her  commissions. 

Judicial  settlement  of  executor's  account.  Objections 
were  filed  by  Josephine  Terry,  Sarah  E.  Moore,  and  Adel- 
ine Baschold,  next  of  kin  of  decedent.  The  facts  appear 
sufficiently  in  the  opinion. 

Bakubl  T.  MADDox,/dr  the  executor. 
Gbobob  H.  Fishbb,  for  d^ectors. 

The  Surrogate. — The  executor  does  not  charge  himself 
with  any  personal  property  belonging  to  the  deceased,  al- 
though she  left  some  household  furniture;  but  the  ac- 
count relates  exclusively  to  the  rents  from  the  real  est^ite.. 
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The  executor  testifies  that  he  divided  the  personal  prop- 
erty in  accordance  with  the  will,  and  the  contestants  are, 
no  doubt,  satisfied  with  the  division,  as  they  do  not  claim 
that  the  executor  came  into  possession  of  personal  prop- 
erty for  which  he  has  not  accounted;  but  they  insist  that 
he  had  no  authority  to  collect  the  said  rents. 

It  does  not  appear  that  the  executor  took  a  legal  estate 
in  the  real  property  under  the  will;  consequently,  the 
said  rents  were  not  collect^ed  by  him  in  his  capacity  of  ex- 
ecutor, and  his  account  as  to  them  is  not  to  be  settled  in 
this  court. 

The  main  contention,  however,  is  as  to  the  executor's 
claim  against  the  estate. 

It  appears  that  the  executor's  father,  in  the  year  1843, 
opened  an  account  in  the  Bowery  Savings  Bank,  in  the 
dty  of  New  York,  in  his  name,  '  *  in  trust  for  James  Bale, 
Jr.,"  and  that,  from  time  to  time,  he  deposited  money  to 
the  credit  of  said  accoimt,  so  that,  up  to  July,  1851,  the 
fund  in  bank,  including  interest,  amounted  to  $705.60. 
When  Mr.  Bale,  Sr.,  died,  in  October,  1851,  the  fund  was 
a  trifle  larger  than  that,  by  reason  of  the  interest  accrued 
from  July,  1851,  to  the  date  of  Mr.  Bale's  death. 

In  1848,  James  Bale,  Sr.,  opened  another  account  in  the 
Seamen's  Savings  Bank,  in  the  city  of  New  York,  in  his 
name,  *'  in  trust  for  James  Bale,  Jr."  The  balance  to  the 
credit  of  this  account,  at  the  time  of  Mr.  Bale's  death,  in 
October,  1851,  with  interest,  amounted  to  over  $1,247.11. 
At  the  time  of  his  father's  death,  James  Bale,  Jr.,  was 
an  infant  about  fifteen  years  of  age.  On  October  25th, 
1852,  he  went  with  his  mother  to  the  Seamen's  Savings 
Bank  and  signed  an  order  authorizing  the  bank  to  pay  her 
all  or  any  part  of  the  money  to  his  credit  in  said  account. 
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The  whole  amount  was  drawn  out  by  Mrs.  Josephine 
Bale,  in  several  sums;  what  use  she  made  of  the  money 
is  not  disclosed  by  the  evidence.  No  claim  is  made  by 
James  Bale,  Jr.,  for  any  part  of  the  money  so  drawn. 
But  after  the  death  of  her  husband,  Mrs.  Josephine  Bale, 
as  the  executrix  of  his  will,  drew  from  the  Bowery  Sav- 
ings Bank  the  amount  on  deposit  there,  in  trust  for  her 
son,  James  Bale,  Jr. ;  and  he  swears  that  he  never  au- 
thorized her  to  draw  it,  and  never  assented  to  her  doing 

BO. 

It  is  for  this  money,  so  drawn  from  the  Bowery  Savings 
Bank  by  Mrs.  Josephine  Bale,  that  the  claim  is  made  against 
her  estate.  By  opening  the  account  in  the  Bowery  Sav- 
ings Bank,  in  the  manner  above  stated,  James  Bale,  Sr., 
constituted  himself  trustee  for  James  Bale,  Jr.,  and  all 
the  money  deposited  to  the  credit  of  that  account  became 
trust  funds,  held  by  said  trustee  for  the  benefit  of  said 
cestui  qiie  trust  (Martin  v.  Punk,  15  N.  F.,  13 J^).  When 
James  Bale,  Sr.,  died,  his  rights  as  trustee  of  said  fund 
devolved  upon  his  executrix,  Josephine  Bale  (Boone  v. 
Citizens'  Sav.  Bank,  8J^  N.  K,  83,  87).  As  early  as  Oc- 
tober,  1852,  she  had  drawn  all  the  money  from  the  bank; 
what  she  did  with  it  does  not  appear,  but  none  of  it  was 
left  on  hand  at  the  time  of  her  death. 

The  contestants  claim  that  the  money  was  given  by 
James  Bale,  Jr.,  to  his  mother;  but  the  only  evidence  to 
that  effect  is  the  testimony  of  Mrs.  Baschold  that  her 
brother,  James  Bale,  Jr.,  told  her  so  in  the  presence  of 
his  wife;  this  is  denied  by  both  James  and  his  wife,  and 
it  may  well  be  that  the  remarks  testified  to  by  Mrs. 
Baschold  were  made  by  James  in  reference  to  the  fund  in 
the  Seamen's  Savings  Bank,  which,  as  we  have  seen,  he 
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did  give  to  his  mother^  and  that  Mrs.  Baschold  is  mistaken 
when  she  says  that  they  appUed  to  the  money  in  the 
Bowery  Savings  Bank. 

Until  James  Bale,  Jr.,  was  married  in  1859,  he  lived 
with  his  mother,  and  after  his  marriage  he  rented  rooms 
from  her.  The  contestants  suggest  that  his  mother  used 
up  the  whole  fund  in  paying  herself  the  amount  which 
they  claim  was  due  to  her  by  James  Bale,  Jr.,  for  his 
support  and  maintenance  and  for  rent.  James  Bale,  Jr., 
denies  that  he  owed  his  mother  anything;  but  supposing 
he  did,  she  had  no  right  to  apply  the  trust  fund  in  pay- 
ment of  a  disputed  debt,  claimed  to  be  due  to  herself  for 
which  she  had  no  lien  on  the  trust  fund;  which  was  in 
no  way  connected  with  the  execution  of  the  trust;  and 
the  payment  of  whicli  was  not  provided  for  by  the  terms 
of  the  trust  (Henry  v.  Fowler,  3  Dalyy  199;  Hill  on  Trus- 
tees, B7i.;  Perry  on  Trustees,  §  863).  While  James  Bale, 
Jr.,  was  an  infant,  if  he  did  not  earn  enough  to  support 
himself,  as  it  is  probable  from  the  evidence  that  he  did 
not,  his  mother  was  authorized  to  apply  the  income  of 
the  trust  fund  to  that  purpose,  and  it  may  now  be  as- 
sumed that  such  income,  accruing  from  the  time  of  the 
death  of  James  Bale,  Sr.,  until  James  Bale,  Jr.',  attained 
his  majority,  was  applied  to  his  support  and  maintenance 
(Hill  on  Trustees,  JiJ02)\  but  no  part  of  the  principal  could 
be  properly  so  applied  without  the  sanction  of  the  court 
(Hill  on  Trustees,  399;  Story  Eq.  Jur.,  §  1366;  WiUcox  v. 
Smith,  26  Barb,,  363;  Dayton  on  Surr.,  M  ed.,  634),  Much 
less  could  she  use  up  the  trust  fund  in  supporting  the 
cestui  que  trust  after  he  became  of  age,  and  while  he  was 
not  laboring  under  any  disability  (Perry  on  Trustees,  § 
916),    Assuming  that  Mrs.  Josephine  Bale  had  the  right 
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to  apply  the  trust  fund  in  the  manner  claimed  by  the 
contestants,  it  cannot  be  said  that  the  alleged  claim 
against  James  Bale,  Jr.,  has  been  proved.  It  is  true  that, 
after  he  became  of  age,  he  continued  to  live  with  his 
mother  until  he  was  married,  and  that,  after  his  mar- 
riage he  hired  rooms  from  her;  but  he  says  that,  while 
he  was  living  with  her,  he  gave  her  all  his  earnings;  that 
he  worked  for  her  in  supplying  customers  with  milk;  that 
he  did  not  owe  her  anything  for  his  support;  and  paid 
her  all  the  rent  he  owed  her.  It  does  not  appear  on  what 
terms  he  was  living  in  his  mother's  family;  whether  it 
was  to  pay  board,  or  give  his  earnings  and  services  to  his 
mother  for  his  board.  No  express  contract  to  pay  board 
was  proved,  and  between  near  relatives  board  furnished 
and  services  rendered  do  not  raise  an  implied  promise  to 
pay  for  the  same,  as  in  the  case  of  strangers  (Bowen  v. 
Bowen,  «  Bradf.,  336;  Matter  of  EeUy,  1  Tucker,  «S; 
Williams  v.  Hutchinson,  3  N.  F.,  312;  Keller  v.  Stuck, 
i  Redf.,  £94).  Bale  had  given  his  mother  twelve  hun- 
dred dollars,  and  she  may  have  been  willing  to  help  him 
along  when  he  was  out  of  work  without  expecting  to  be 
paid  for  it;  indeed,  the  evidence  is  to  that  effect.  Mrs. 
Baschold,  his  sister,  testified  that  she  had  heard  her 
mother  say  that  he  ought  to  be  a  help  to  her— instead  of 
that,  she  had  to  help  him;  and  also  that  she  had  given 
him  rent.  These  declarations  of  Mrs.  Bale  are  not  evi- 
dence, against  her  son,  of  the  facts  stated,  but  they  tend 
to  prove  that,  if  such  assistance  was  given,  it  was  gratu- 
itous. 

The  contestants  also  insist  that  the  executor's  claim  is 
barred  by  the  statute  of  limitations.  It  must  be  remem- 
bered that  the  executor  is  a  cestui  que  trust  claiming  the 
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trust  fund  from  the  trustee.  No  time  was  fixed  when 
the  trust  was  to  cease.  It  was  not  ended  by  payment  of 
the  trust  fund  to  the  cestui  que  trust.  There  was  no  de- 
mand and  refusal  to  pay  the  fund  over.  Neither  had  any 
claim  been  made  by  the  trustee,  to  the  trust  fund,  in  op- 
position to  her  trust.  As  has  been  said  before,  it  is  not 
known  what  became  of  the  trust  'fund;  but  it  disap- 
peared. Now,  assuming  that  the  statute  would  b^n  to 
run  against  the  cestui  que  trust  from  the  time  that  this 
disappearanco  of  the  fund  came  to  his  knowledge,  pro- 
vided he  was  then  of  age,  it  is  not  proved  that  he  had 
any  such  knowledge  until  after  his  mother^s  death.  He 
swears  that  he  did  not  know  of  the  account  in  the  Bow- 
ery Savings  Bank  until  several  months  after  his  mother's 
death;  but  there  is  one  part  of  his  testimony  which,  if  it 
be  not  a  mistake,  is  inconsistent  with  that  statement. 

Q.  Don't  you  know  that  your  mother  drew,  on  the  29th 
of  November,  1851,  $300? 

A.  No,  sir;  I  didn't  know  that  my  mother  drew  a  dol- 
lar from  the  Bowery  Savings  Bank,  until  I  saw  these 
vouchers,  and  I  did  not  believe  it  when  my  mother  told 
me  she  drew  it. 

Viewing  the  testimony  in  the  least  favorable  light  to 
the  executor,  it  still  does  not  appear  that  he  ever  had 
any  knowledge,  before  his  mother's  death,  that  the 
money  in  the  Bowery  Savings  Bank  had  been  lost  to  him. 
She  told  him  that  she  had  drawn  the  money  from  the 
bank;  but  there  is  no  evidence  tbat  she  tdd  him  that  she 
had  lost  it,  or  disposed  of  it  in  violation  of  the  trust,  or, 
in  fact,  what  she  had  done  with  it.  Moreover,  there  is 
no  evidence  as  to  when  the  trust  fund  disappeared,  ex- 
cept that  it  must  have  been  before  the  death  of  the  trus- 
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tee;  and  for  that  reason  the  statute  of  limitations  could 
not  begin  to  run  until  that  event  happened,  on  the 
same  principle  that,  where  there  is  no  other  evidence  of 
a  conversion  than  a  demand  and  refusal,  the  statute  will 
not  begin  to  run  until  the  date  of  the  refusal,  although 
the  conversion  may  have  taken  place  long  before  (Kelsey 
V.  Griswold,  6  Barb.,  44^- 

The  defence  of  the  statute  of  limitations  is,  therefore, 
not  sustained  (Hill  on  Trustees  S64;  Story's  Eq.  Jur.,  §§ 
liS73  e,  16£0  a;  Purdy  v.  Sistare,  «  Hun,  !£€;  Neilly  v. 
Neilly,  ^S  Hun,  661). 

The  alleged  claim  against  James  Bale,  Jr.,  is  not  set 
forth  in  the  objections  as  a  counterclaim  made  against 
him,  but,  considering  it  in  that  light,  it  is  sufiScient  to 
say  that  so  much  of  it  as  relates  to  his  support  and  main- 
tenance before  he  was  married  has  not  been  sufficiently 
proved,  and  is,  moreover,  barred  by  the  statute  of  limi- 
tations, if  it  ever  was  valid;  as  to  the  rent  claimed  to  be 
due  by  him  after  his  marriage,  the  proof  is  so  vague  and 
indefinite  that  it  does  not  appear  when  the  claim  arose, 
and  it  cannot,  therefore,  be  said  to  be  barred  by  the  stat- 
ute of  limitations;  but  Bale  swears  he  gave  the  rent  for 
each  month  to  his  wife  to  pay  to  his  mother,  and  Mrs. 
Bale  swears  that  she  paid  it  to  the  deceased.  Bale  also 
testified,  on  cross  examination,  as  follows: 

Q.  When  was  the  last  time  you  paid  her  (Mrs.  Bale) 
rent? 

A.  Mother  died  on  the  9th  of  January,  and  I  took  my 
rent  up  on  the  7th  or  8th  of  January,  and  my  brother 
took  charge  of  it. 

Q.  Then  you  did  pay  rent  within  two  days  of  your 
mother's  death? 
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A.  Yes,  sir. 

Q.  What  were  you  paying  at  the  time  of  your  mother's 
death,  or  the  two  months  before  that! 

A.  I  think  it  was  $16  or  $17. 

Taken  in  connection  with  Bale's  other  testimony,  he 
must  be  understood  as  saying  that  the  payments  be 
speaks  of  were  made  and  accepted  for  the  rents  then  ac- 
cruing, and  the  presumption  in  such  a  case  is  that  all  the 
rent  previously  due  had  been  paid  (Decker  v.  Livingston, 
16  Johns. y  479),  Admitting,  as  claimed  by  contestants, 
that  Bale  was  without  work  about  half  of  the  time,  it 
would  not  prove  that,  when  he  was  employed,  he  did  not 
earn  enough  to  pay  his  rent,  and  if  his  mother  chose  to 
help  him,  and  occasionally  give  him  a  month's  rent,  he 
would  not  be  indebted  to  her  for  any  gift  she  made  to 
him.  Upon  the  evidence,  it  must  be  held  that  Bale  paid 
his  mother  all  the  rent  he  owed  her. 

No  part  of  the  trust  fund  was  paid  to  the  cestui  que 
trusty  and,  at  the  death  of  the  trustee,  it  could  not  be 
found  on  hand  properly  invested,  as  it  should  have  been; 
nor  could  any  account  or  trace  of  it  be  found.  The  es- 
tate of  the  trustee  must,  therefore,  be  held  liable  for  it, 
and  the  cestui  que  trust  is  entitled  to  receive  what  would 
have  come  to  him  if  the  trustee  had  properly  discharged 
her  trust  (King  v.  Talbot,  Jfi  N.  F..  92). 

The  trust  fund,  at  the  death  of  James  Bale,  Sr., 
amounted  to  $705.60,  and  the  proportion  of  interest  accru- 
ing from  July,  1852,  to  the  date  of  his  death.  Mrs.  Jose- 
phine Bale,  as  has  been  said  before,  may  be  credited  with 
the  interest  accruing  from  the  death  of  James  Bale,  Sr., 
until  her  son  attained  his  majority,  as  having  been  ap- 
plied to  his  support  and  maintenance  during  that  tima 
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As  none  of  the  interest  accruing  on  the  trust  fund  after 
the  cestui  que  trust  became  of  age  was  paid  to  him,  it  was 
the  duty  of  the  trustee  to  invest  the  same.  Under  the 
rule  laid  down  in  King  v.  Talbot  {supra\  she  must,  there- 
fore, be  charged  with  interest  at  the  rate  of  six  per  cent, 
per  annum,  with  annual  rests.  She  is,  of  course,  to  be 
credited  with  the  amount  of  her  commissions  (King  v. 
Talbot,  supra). 

Decreed  accordingly. 


Kn^GS  County.— Hon.  W.  L.   LIVINGSTON,  Surro- 
gate.—October,  1882. 

Freeman  v.  Mohrman. 

In  the  maiter  of  the  judicial  settlement  of  the  account  of 
the  testamentary  guardians  of  George  H.  Freeman. 

PetitioDer,  one  of  six  infant  wards,  having  become  of  age  in  1879,  and 
called  tbe  testamentary  guardians  to  account,  thej  filed  an  account  of 
their  proceedings  as  guardians  of  all  the  children,  from  the  commence- 
ment of  their  trust  to  February,  1882.  showing  a  balance  in  their  hands 
of  about  $500;  the  balance,  in  1879.  when  petitioner  attained  majority, 
being  over  $6,000.    Petitioner  filed  no  objections  to  the  account. — 

Bdd,  that  the  account  was  incorrectly  stated;  tliat  it  should  have  been 
made  up  by  charging  the  guardians  with  petitioners  share  of  the  com- 
mon property,  and  crediting  them  with  his  share  of  the  common  dis- 
bursements, together  with  sucli  disbursements  as  were  made  for  his 
exclusive  benefit;  that,  petitioner  not  having  appeared  by  attorney,  or 
objected  to  the  account,  n  decree  should  not  be  made  until  the  produc- 
tion of  his  con.scut,  duly  acknowledged,  to  receive  one  sixth  of  the  bal- 
ance of  the  account  as  rendered. 

Tms  was  a  petition  b^  Geoige  Freeman  to  procure  a 


46Q    CASES  IN  THE  SURROGATES'  COURTS. 

FBKBMAW  T.  MOBXXAIT. 


judicial  settlement  of  the  account  of  Henry  A.  Mohrman 
and  Claus  Freeman,  as  his  testameDtary  guardians.  The 
facts  appear  sufficiently  in  the  opinion. 

J.  Stewart  Ross,  far  the  guardiam. 
Adolph  Yabribn.  $pecial  guardian  far  infanU, 

The  Surrogate, — George  Freeman,  a  son  of  Abner 
Freeman,  having  become  of  age,  calls  his  testamentary 
guai*dians  to  a  judicial  settlement  of  their  account. 

In  answer  to  his  application,  they  file  an  account  of 
their  proceedings  as  guardians  for  all  the  six  children  of 
Abner  Freeman,  deceased,  including  George,  from  the 
commencement  of  their  guardianship  down  to  February 
1st,  1882,  showing  a  balance  amounting  to  $583.44,  sub- 
ject to  the  payment  of  their  commissions  and  the  ex- 
penses of  this  accounting. 

From  the  manner  in  which  the  account  is  made  up,  it 
is  impossible  to  tell  what  should  be  the  share  of  each 
ward  in  the  balance,  for  it  is  evident  that  they  are  not  all 
equally  interested  in  the  disbursements  credited  to  the 
guardians.  The  account  should  have  been  made  up  by 
charging  the  guardians  with  George's  share  of  the  prop- 
erty in  which  all  the  wards  were  interested,  and  credit- 
ing them  with  his  share  of  the  payments  made  on  behalf 
of  all  the  wards,  together  with  such  payments  as  were 
made  for  his  exclusive  benefit.  Still,  if  it  is  clear  that 
the  amount  due  to  George  is  not  less  than  one  sixth  of 
the  balance  shown  by  the  account,  and  he,  being  of  age, 
is  willing,  with  full  knowledge  of  his  rights,  to  accept  that 
sum  as  the  amount  due  to  him,  there  would  be  no  objec- 
tion to  entering  a  decree  settUng  the  account  as  to  him, 
and  ordering  that  he  be  paid  his  sixth  of  said  balance. 
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But  it  would  seem,  from  the  account,  that,  so  far  as 
George  is  concerned,  the  balance  should  have  been  struck 
in  1879,  when  he  became  of  age.  At  that  time,  the  balance 
in  the  hands  of  the  testamentary  guardians  was  $6,076.26, 
instead  of  $582.44,  and  George's  sixth  interest  would 
have  been  $1,012.71,  instead  of  $97.07.  Since  that  time, 
the  testamentary  guardians  have  disbursed  $5,494.47, 
none  of  which  expenditure  presumably  was  for  George's 
benefit,  as  he  had  become  of  age  and  was  no  longer  under 
the  care  and  control  of  his  guardians.  It  is  true  that  he 
has  filed  no  objections  to  the  account;  but  he  may  have 
be3n  misled  by  the  manner  in  which  the  account  was 
made  up:  for  the  expenditure  in  question  was  properly 
chargeable  to  some  of  the  other  children,  and  he  may  not 
have  detected,  as  he  no  doubt  would  have  done  if  the  ac- 
count had  related  to  himself  exclusively,  that  it  contained 
many  credits  for  items  of  expenditure  which  had  not 
been  made  for  his  benefit.  Moreover,  where  it  appears, 
on  the  face  of  the  account  itself,  that  it  is  erroneous,  the 
courts  should  not  settle  it  as  rendered  without  satisfac- 
tory evidence  that  the  party  affected  by  the  error  inten- 
tionally waives  it.  In  this  case,  the  petitioner,  calling 
his  testamentary  guardians  to  account,  does  not  appear 
by  attorney  to  protect  his  rights;  at  least,  there  is  no  ap- 
pearance by  attorney  filed,  and  it  is  very  doubtful  if  he 
understands  that  the  settlement  which  his  former  guar- 
dians ask  for  will  have  the  effect  of  charging  him  with 
about  $000,  which  were  not  expended  for  his  benefit;  and 
such  a  decree  will  not  be  made  until  the  consent  of  the 
said  George  Freeman  is  produced  and  filed,  properly  ac- 
knowledged, showing  that  he  is  willing  to  accept  the  one 
sixth  of  the  balance  of  the  account  rendered  by  his  testa- 
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mentary  guardians,  with  full  knowledge  of  his  rights 
in  the  premises. 


Kings  County.— Hon.    W.  L    LIVINGSTON,  Subbo- 

GATE.— October,  1882. 

Eagan  v.  Kergill. 

In  the  matter  of  the  estate  of  Bakbaba  Gbaham,  de- 
ceased. 

The  statute  of  limit&tioafl  does  not  begin  to  run,  against  a  claim  under  an 
alleged  agreement  for  compensation  for  services  rendered  to  a  tea- 
tator,  to  be  mr\dc  by  a  provision  in  his  will,  until  the  test stor's  death. 

The  burden  of  proving  payment,  by  a  testator,  to  one  claiming  compen- 
sation for  services  rendered  in  improving  real  properly  devised,  rests 
upon  the  devisee. 

Petitioner,  tetCatrix's  nephew,  claimed  a  share  of  the  surplus  proceeds  of 
a  sale  of  testatrix's  real  property  under  an  alleged  agreement  whereby 
the  latter  promised  to  compensate  him  by  a  testamentary  provision,  for 
valuable  services  rendered  by  him  during  a  number  of  years,  in  Iceep- 
ing  such  property  in  good  order  and  repair.  The  evidence  to  prove 
such  an  agreement  consisted  of  declarations  by  testatrix  relating  to  the 
work  which  petitioner  was  doing  for  her;  such  as,  that  she  did  not 
know  how  she  could  get  along  without  his  assistance — she  should  never 
forget  him — all  would  be  his — she  would  take  nothing  with  her — he 
was  working  for  himself —his  pay  should  come  from  the  proper  y — ^shc 
was  sorry  to  comi)el  him  to  do  certain  work,  but  she  did  not  expect  to 
live  long,  and  the  property  would  of  course  go  to  him.  Some  of  such 
declarations  were  sworn  to  have  been  made  in  petitioner's  presence. 
His  share,  as  an  heir  and  next  of  kin  of  decedent,  would  hnve  been 
but  a  small  proportion  of  her  property.  Petitioner  made  nu  claim  fur 
payment  during  testatrix's  lifetime,  until  he  had  ascertained  that  she 
had  made  a  will  leuvini;  all  her  property  to  her  sister. — 

ffM,  sufficient  evidence  of  a  mutual  understanding  between  petitioner  and 
his  aunt  that  he  was  to  be  compensated,  for  the  services  mentioned, 
through  her  will. 

JBWd,  further,  that  a  claim  for  collecting  rents  for  testatrix  was  not  includ«<d 
in  the  services  described,  and  was  aifectcd  by  the  bar  of  the  statute  of 
limitations. 
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Petition  by  John  F.  Eagan,  a  nephew  of  decedent,  for 
the  distribution  of  the  surplus  proceeds  of  a  sale  of  the 
real  property  of  decedent  for  the  payment  of  her  debts. 
The  claim  of  petitioner  was  opposed  by  Bedelia  D.  Ker- 
gill,  sole  devisee  under  decedent's  will.  The  facts  appear 
sufficiently  in  the  opinion. 

0  J.  "PATTERBOfff  for  peUHoTier. 
E.  L.  Lowe,  for  tole  devitee. 

The  Surrogate. — The  petitioner,  who  is  a  nephew  and 
one  of  the  heirs  of  the  deceased,  claims  that  he  did  work 
and  rendered  services  to  her,  for  which  she  agreed  to* 
compensate  him  by  a  provision  for  his  benefit  in  her  will. 
The  testatrix  left  all  her  property  to  her  sister,  who  does 
not  deny  that  the  petitioner  did  some  work  for  the  de- 
ceased, for  which  he  was  to  receive  compensation,  but 
she  claims  that  he  has  been  fully  paid  therefor.  She 
also  sets  up  the  statute  of  Umitations. 

The  first  question  to  be  considered  is  whether  the 
petitioner  was  paid  for  his  services  by  the  testatrix,  be- 
fore her  death . 

Mrs.  Kergill,  who  is  the  sole  devisee  under  the  will, 
testifies  that  she  saw  the  testatrix  pay  the  petitioner  for 
his  work  every  time  that  he  did  any  for  her.  This  is 
denied  by  the  petitioner,  who  swears  that  the  testatrix 
never  paid  him  for  his  own  time  and  labor,  but  only 
sometimes  for  the  materials  used  by  him  and  the  labor 
of  jnen  hired  to  assist  him.  Mrs.  Kergill  and  Mrs.  Free- 
man also  testify  that,  on  one  occasion,  shortly  before  the 
death  of  the  testator,  the  petitioner  was  complaining  that 
he  had  not  been  paid  for  building  the  house  on  the  rear 
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of  the  lot  belonging  to  the  testatrix,  and  that  he  said 
nothing  about  not  being  paid  for  other  work  done  by 
him.  This  is  not  an  admission  on  his  part  that  he  had 
been  paid  for  the  other  work;  but  it  is  some  proof  that 
ho  was  not  paid  for  his  work  on  the  rear  house  (1  Phill. 
on  Ev.,  402,  note  117).  It  is  true  that  Mre.  Freeman 
further  says  that,  very  soon  after  making  this  claim,  he 
was  confronted  with  the  testatrix  who  said  that  she  had 
paid  him  every  dollar,  and  that  he  hung  his  head  and 
made  no  reply;  but  this  is  denied  by  the  petitioner.  The 
burden  of  proving  that  the  petitioner  was  paid  for  his 
work  rests  on  the  devisee  (McKyring  v.  Bull,  16  N,  F., 
t97)y  and  that  fact  cannot  be  said  to  have  been  proven 
(Lamb  v.  Camden  &  Amboy  R.  R.,  4*  JV.  F.,  271;  Wager 
V.  Parmenter,  8  Week.  D.,  US;  New  v.  Nicoll,  73  N.  F., 
ISS), 

The  defence  of  the  statute  of  limitations  renders  it 
necessary  now  to  inquire  whether  the  petitioner  was  to 
be  paid  for  his  work  and  services  by  a  provision  to  be 
made  for  his  benefit  in  Mrs.  Graham's  will,  because,  if 
so,  the  statute  would  not  begin  to  run  until  Mrs.  Gra- 
ham's death,  which  only  occurred  in  July,  1878.  The 
rule  of  law  applicable  to  claims  for  compensation  by  will 
for  services  rendered  to  the  testator  is  nowhere  bet- 
ter stated  than  in  the  case  of  Shakespeare  v.  Markham 
{10  Hun,  322),  It  is  there  said:  ** Where  a  party  ren- 
ders services  to  another  in  the  expectation  of  a  legacy, 
and  in  sole  reliance  on  the  testator's  generosity,  without 
any  contract,  express  or  implied,  that  compensation  shall 
be  provided  for  him  by  will,  and  the  party  for  whom 
such  services  are  rendered  dies  without  making  such  pro- 
vision, no  action  lies;  but  where,  from  the  circumstances 
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of  the  case,  it  is  manifest  that  it  was  understood  by  both 
parties  that  compensation  should  be  made  by  will,  and 
none  is  made,  an  action  lies  to  recover  the  value  of  such 
services. " 

The  evidence,  from  which  it  is  claimed  that  it  appears 
in  this  case  that  the  testatrix  agreed  to  compensate  the 
petitioner  by  making  provision  for  him  in  her  will,  con- 
sists of  her  declarations,  made  in  conversations  relating 
to  the  work  which  the  petitioner  was  doing  for  her.  To 
the  petitioner's  wife,  she  said  that  she  didn't  know  how 
she  could  get  along  without  the  assistance  of  the  peti- 
tioner; she  should  never  forget  him;  all  that  was  there 
should  be  his;  she  would  take  nothing  with  her;  he  was 
working  for  himself;  he  knew  it  was  for  himself  he  was 
doing  it;  nothing  was  said  about  pay  but  his  pay  should 
come  from  the  property.  To  several  others  she  said  that 
the  petitioner  was  working  for  himself;  that  the  prop- 
erty would  be  his. 

In  speaking  to  Alderman  O'Connell  about  rebuilding 
the  rear  building,  she  said,  in  substance,  that  she  was 
sorry  to  compel  Eagan  to  do  the  work,  but,  having  no 
other  friend  she  could  rely  on  but  him,  she  thought  it 
best  to  have  him  do  it;  that,  although  it  was  troublesome 
to  him  to  do  the  work,  she  did  not  expect  to  live  many 
years,  and  the  property  she  possessed  would  of  course  go 
to  him. 

One  witness  testified  that  the  testatrix  said  she  would 
will  aU  her  property  to  the  petitioner,  in  compensation 
for  the  work  he  had  done  about  the  place,  but  the  weight 
of  his  testimony  is  considerably  impaired  by  his  incredi- 
ble statement  that  he  had  no  conversation  with  the  peti- 
tioner or  his  counsel  about  the  case  before  coming  into 


468     CASES  IN  THE  SUEROGATES'  COURTS. 

XAOAK  y.  KSBOILL. 

court,  and  never  told  either  of  the  conversations  with  the 
teatatrix  which  he  testified  to. 

George  Hughes  testified  that  the  testatrix  told  him,  in 
the  presence  of  the  petitioner  (referring  to  the  work  he 
was  doing),  that  it  was  for  himself  that  he  was  doing  it, 
and  for  him  to  do  it  in  a  proper  way.  We  then  have 
this  state  of  facts  on  the  evidence:  that  the  petitioner, 
through  a  number  of  years,  rendered  valuable  services  to 
his  aunt;  that  his  services  were  not  intended  to  be  gratu- 
itous; that  his  aunt  paid  some  of  the  expenses  that  he 
was  put  to  in  doing  the  work,  but  did  not  compensate 
him  for  his  own  time  and  labor;  that  although,  as  heir, 
the  petitioner  would  only  be  entitled  to  a  small  propor- 
tion of  his  aunt's  property,  she  repeatedly  said  that  he 
was  working  for  himself,  for  the  property  would  be  hifl 
after  her  death;  that  it  does  not  appear  that  he  made  any 
claim  to  be  paid  for  his  services  during  the  lifetime  of  his 
aunt,  until  after  he  had  learned  that  she  had  made  a  will 
leaving  all  her  property  to  her  sister.  These  facts  are 
sufficient  evidence,  within  the  authorities,  of  a  mutual 
understanding  between  the  petitioner  and  his  aunt  that 
he  was  to  be  compensated  for  his  work  and  services 
through  the  will  (Jacobson  v.  Executors  of  Le  Grange,  S 
Johns.,  199;  McRae  v.  McRae,  S  Bradf.,  199;  Robinson  v. 
Raynor,  ^8  N.  F.,  494;  Quackenbush  v.  Ehle,  S  Barb., 
469). 

The  value  of  the  petitioner's  services  remains  to  be 
determined.  He  has  charged  $50  a  year  for  seven  years, 
beginning  in  1871,  for  collecting  rents  as  agent.  These 
charges  cannot  be  allowed. 

In  answer  to  his  own  counsel,  in  explanation  of  the 
nature  of  the  services  covered  by  themi  he  said  that 


KINGS  COUNTY,  OCTOBER,  1882.      .      469 


BA6AN  T.  KEROILL. 


he  had  collected  rents  in  1871;  not  all  the  rents;  could 
not  name  any  particular  person;  they  lived  in  the 
rear  house;  on  one  occasion  collected  $4  or  $5;  did  not 
know  on  what  floor  the  person  lived  from  whom  he  col- 
lected rent;  could  not  say  how  often  he  went  to  the  rear 
house  that  year  and  collected  rent;  went  several  times; 
about  15  or  20  times;  the  value  of  going  there  15  or  20 
times  to  collect  rent  was  $5;  used  to  write  the  receipts 
and  dispossess  the  tenants;  some  tenants  never  got  r^ 
ceipts;  they  were  old  tenants  and  did  not  wish  receipts; 
but  all  the  new  ones  that  came  in  he  wrote  receipts  for, 
and  all  the  dispossessing  that  was  done,  he  did;  there 
was  no.  dispossessing  that  year.  In  1872,  he  collected 
rents  in  the  front  house  and  also  in  the  rear  house;  the 
most  part  was  in  the  rear  house;  could  not  say  about 
how  much  he  collected  in  the  year  1872;  may  have  gone 
to  the  tenants  25  or  30  times;  would  go  to  some  parties 
5  and  6  times  a  month ;  does  not  believe  he  collected  over 
$40;  did  not  collect  all  the  rent;  the  tenants  came  up 
stairs  with  it  themselves;  no  dispossess  proceedings  wei:e 
taken  by  him  in  1872;  the  value  of  going  25  times  to  col- 
lect $40  was  about  $7;  in  1873,  he  did,  in  the  line  of 
agency,  about  the  same  as  before;  went  to  the  tenants 
and  tried  to  get  rent;  could  not  tell  how  much  he  col- 
lected; went  to  the  tenants  20  times;  had  no  knowl- 
edge of  how  many  times  he  did  go;  could  not  state 
more  specifically,  concerning  the  year  1874,  what  he 
did  in  collecting  rents  or  going  after  tenants  than 
he  did  in  former  years;  could  not  state  anything 
he  did  in  the  year  1875,  in  the  collection  of  rent; 
knows  he  did  something  of  that  kind;  cannot  tell  what 
it  was;  did  not  do  anything  in  that  year  in  the  way  of 
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dispossessing  tenants;  did  all  the  writing  every  year; 
used  to  write  the  receipts  for  the  tenants;  did  nothing 
more  about  the  rents  in  1876  than  he  had  stated;  never 
took  any  note  of  how  much  money  he  collected,  but 
knows  that  he  collected  money  every  year;  collected 
some  that  year.  Nothing  is  said  about  the  year  1^77. 
Evidently,  tne  services  of  the  petitioner  in  collecting 
rents  for  his  aunt  were  of  very  little  value,  and  would  no 
doubt  be  amply  compensated  by  allowing  him  for  each 
year  the  sum  of  $7,  which  he  says  was  the  value  of  his 
services  in  collecting  the  rents  for  the  year  1872,  and 
which  no  doubt  is  a  very  high  percentage  on  the  amount 
of  rent  collected  by  him. 

But,  as  these  services  as  agent  were  not  included  in 
the  agreement  for  compensation  to  the  petitioner  by  the 
will  of  the  deceased,  which  agreement  related  only  to  the 
petitioner's  labor  expended  upon  the  real  estate  in  keep- 
ing it  in  good  order  and  repair,  he  can  only  recover  for 
the  services  rendered  since  May  5th,  1873,  the  rest  being 
barred  by  the  statute  of  limitations. 

The  petitioner  has,  in  many  instances,  charged  very 
high  for  his  time,  $5  a  day,  and  there  are  other  features 
of  his  claim,  such  as  the  above  mentioned  charges  of  fifty 
dollars  a  year  for  collecting  rents,  which  create  the  im- 
pression that  no  injustice  will  be  done  to  him  in  cutting 
it  down  to  $700,  at  which  sum  it  is  allowed. 

Findings  and  decree  may  be  settled  on  two  days' 
notice. 
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Kings  County.— Hon.  W.  L.  LIVINGSTON,  Subro- 
gate.—November,  1882. 

BoERUM  V.  Betts. 

In  the  mattkr  of  the  judicial  settlement  of  the  account  of 
Charles  C.  Betts,  as  executor  of,  and  trustee  under 
the  will  of  John  Wortman,  deceased. 

m 

The  insertion,  in  a  citation,  of  the  name  of  a  party  to  be  served,  by  a  per- 
son other  than  the  clerk  who  made  out  the  same,  prevents  the  acquire- 
ment of  Jurisdiction  by  the  Surrogate's  court  over  such  party,  by  reason 
of  the  service  thereof. 

Service  of  a  citation  less  than  the  eight  days  prescribed  by  Code  Civ.  Pro.» 
§  2520  before  the  return  day,  gives  the  court  no  jurisdiction. 

U  aeemSf  that  an  **  agent "  of  devisees  under  a  will,  has  no  standing,  as 
such,  to  petition  for  a  judicial  settlement  of  the  account  of  the  exec- 
utor and  trustee. 

A  proceeding  for  the  judicial  settlement  of  an  executor  and  trustee's 
account,  abates  by  his  death  occurring  before  the  matter  is  submitted  to 
the  court. 

B.,  an  executor  of,  and  trustee  under  testator's  will,  was  declared  a  lunatic 
in  April,  1882,  and  T.  was  appointed  his  committee.  One  F..  alleging 
that  he  was  an  "agent"  of  the  children  of  £.,  a  deceased  devisee, 
petitioned  as  such  for  a  Judicial  settlement  of  the  executor's  account 
His  petition  ^  as  filed  July  10th,  1882.  In  the  citation  issued  there- 
upon, the  name  of  B.  was  inserted  by  a  person  other  than  the  clerk 
who  drew  the  sumc,  and  was  served  on  B.  less  than  eight  days  before 
its  return.  No  petition  was  filed,  on  the  return  day,  in  behalf  of  B., 
praying  for  a  settlement.  On  July  21stt  R.,  a  cestui  que  trust  uuder  the 
will,  filed  a  petition  to  procure  a  judicial  settlement  of  the  executor's 
account.  A  citation  was  issued  returnable  July  31st,  to  the  trustee 
and  to  his  committee,  being  served  on  the  latter  but  not  on  the  former. 
On  the  return  day,  the  proceeding  was  adjourned  to  Sept.  4th,  and  a 
supplemental  citation  issued,  returnable  on  that  day.  and  which  was 
served  on  the  trustee,  but  not  on  his  committee.  The  latter  filed  an 
account  Sept  11th,  the  trustee  died  Sept.  18tii,  and  the  proceeding  was 
submitted  for  a  decree  Sept.  25th.  On  Nov.  13th,  the  attorney  for  the 
children  of  R.  filed  an  appearance  dated  July  25th,  but  the  children  of 
E.  had  not  been  cited  nor  appeared.— 
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MM,  that  the  court  acquired  no  jurisdictioa  over  B.,  in  the  first  proceed- 
ing, on  account  of  the  unauthorized  insertion  in  the  citation,  and  the 
defective  service  (Code  Civ.  Pro.,  §2520);  that  the  necessary  parties 
were  not  before  the  court  in  the  second  proceeding;  that  the  same  abated 
by  B.'s  death  before  submission;  that  no  decree  could  be  made,  a£fect^ 
ing  his  estate,  without  bringing  in  his  personal  representatives;  and 
that,  if  they  were  brought  in,  the  court  could  make  no  such  decree  in- 
these  proceedings. 

Petitions  for  a  judicial  settlement  of  the  account  of 
an  executor  of,  and  trustee  under  decedent's  will.  The 
facts  appear  sufiSciently  in  the  opinion. 

A.  H.  &  W.  E.  OsBORN,  for  petitioner. 
BsROBN  &  Dtkhan,  for  Brooldyn  Trtut  Co. 

Two  proceedings  are  pending  for  the  judicial  settle- 
ment of  the  account  of  Charles  C.  Betts  as  executor  of, 
and  trustee  under  the  will  of  John  Wbrtnian,  deceased. 
The  first  one  was  commenced  on  July  19th,  18S2,  by  the 
filing  of  the  petition  of  F.  Rapelyea  Beorum  (Code,  §§ 
2516,  2517). 

Charles  C.  Betts  had  been  previously  declared  a  lunatic 
in  April,  1882,  and  the  Brooklyn  Trust  Company  was 
then  appointed  his  committee. 

The  said  petition  only  prayed  for  a  citation  to  the 
Brooklyn  Trust  Company,  and  accordingly  a  citation,  re- 
turnable on  July  28th,  1882,  was  issued  to  the  said  Brook- 
lyn Trust  Company,  as  committee  of  said  Charles  0. 
Betts,  to  render  and  settle  the  accounts  of  the  acts  and 
doings  of  said  Charles  C.  Betts  as  executor  and  trustee 
under  the  last  will  and  testament  of  John  Wortman,  de- 
ceased. The  name  of  Charles  C.  Betts  appears  to  have 
been  inserted  in  the  citation,  in  pencil,  by  some  other 
person  than  the  clerk  of  this  court  who  made  out  the 
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said  citation;  and  a  paper  purporting  to  be  an  affidavit  of 
service,  but  not  sworn  to,  is  annexed  to  the  said  citation, 
showing  that  it  was  served  on  said  Betts  on  July  20th, 
1882.  Assuming  this  citation  to  have  been  served  on  Mr. 
Betts  as  stated,  jurisdiction  over  him  was  not  acquired, 
for  two  reasons:  1st,  the  insertion  of  the  name  of  Charles 
C.  Betts  in  the  citation  was  unauthorized;  2nd,  the  ser- 
vice was  not  made  eight  days  before  the  return  day  of 
the  citation  (Code,  §  2520;  Small  v.  Edrick,  6  Wend., 
137). 

F.  Bapelyea  Boerum  does  not  appear  to  have  been  a 
creditor,  or  a  party  in  any  way  interested  in  the  estate. 
He  alleges  in  his  petition  that  he  is  the  agent  in  fact  of 
the  children  of  Eliza  Bemsen,  deceased,  who  are  devisees 
under  the  will  of  John  Wortman;  this  does  not,  however, 
give  him  the  right  to  present  his  petition  for  the  judicial 
settlement  of  the  account  of  the  said  executor  and  trus- 
tee (Code,  §§  2726,  2808);  but  the  point  is  not  raised  by 
the  Brooklyn  Trust  Company,  which  appears  as  the  com- 
mittee of  Charles  Betts,  in  answer  to  the  citation  issued 
in  the  proceeding. 

"No  petition  was  filed  by  said  committee,  praying  that 
the  said  executor  and  trustee's  account  might  be  judi- 
cially settled  (Code,  §§  2728,  2729,  2809,  2810). 

The  second  proceeding  was  commenced  on  July  21st, 
1882,  by  the  filing  of  the  petition  of  Phebe  Ann  Redding, 
one  of  the  cestui  que  trusts  under  the  will  of  John  Wort- 
man.  A  citation  returnable  on  July  31st,  1882,  was  is- 
sued, in  this  last  proceeding,  to  the  said  Charles  C.  Betts, 
and  to  his  committee,  the  Brooklyn  Trust  Company. 
This  citation  was  served  on  the  Brooklyn  Trust  Com- 
pany but  not  on  Mr.  Betts.    On  the  return  day  of  this 
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citation,  the  proceeding  was  adjourned  to  September  4th, 
1882,  and  a  supplemental  citation  directed  to  be  issued  to 
Charles  C.  Betts.  This  supplemental  citation  was  made 
returnable  on  September  4th,  1882,  and  was  served  in 
time  on  Charles  C.  Betts  but  not  on  his  committee. 

Neither  in  this  last  proceeding  did  the  committee  file  a 
petition  asking  to  have  the  accounts  judicially  settled 
under  §§  2728,  2729,  2809,  2810,  but  it  filed  the  account 
with  the  clerk  of  this  court  on  September  11th,  1882.  Mr. 
Betts  died  on  September  18th,  1882,  and  both  proceedings 
were  submitted  for  a  decree  on  September  25th,  1882.  On 
November  13th,  1882,  the  attorney  for  the  children  of 
Phebe  Ann  Redding  filed  an  appearance  for  them,  dated 
July  25th,  1882,  but  the  children  of  Eliza  Remsen  have 
neither  been  cited  nor  appeared. 

On  this  state  of  facts,  no  decree  can  be  made  for  the 
judicial  settlement  of  the  account  filed.  The  citation  was 
not  properly  served  in  either  proceeding  on  Mr.  Betts. 
All  the  necessary  parties  are  not  before  the  court,  and 
upon  Mr.  Betts'  death  the  proceedings  abated,  before 
they  were  submitted  to  the  court  for  decision  (Leavy  v. 
Gardner,  63  K  F.,  6%-  Matter  of  Grove,  6i  Barb.,  5£6, 
63J^)\  but  if  they  did  not,  no  decree  could  be  made,  affect- 
ing the  estate  of  Mr.  Betts,  without  bringing  in  his  per- 
sonal representatives,  and  even  then  this  court  could  not 
make  such  a  decree  in  tliese  proceedings  (Dakin  v.  Dem- 
ming,  6  Paige,  95;  Montross  v.  Wheeler,  ^  Lans.,  99; 
Farnswortii  v.  Oliphant,  19  Barb.,  30). 
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Kings    County.— Hon.    JACOB   I.  BERGEN,  Subbo- 

GATE.— January,  1883. 

Spsoklbs  v.  Pubuo  Administbatob. 

In  the  matter  of  the  estate  of  Bbidget  Speckles,  de- 
ceased. 

A  local  statute  supersedes,  with  respect  to  the  locality  to  which  it  applies, 
a  prior  general  statutej  to  the  extent  wherein  it  conflicts  therewith. 

Under  R.  8.,  part  2,  ch.  6,  tit.  2,  §  27,  as  amended  by  L.  1867,  ch.  782 
(3  Banks,  7th  ed.,  2290),  providing  that  ''administration  in  case  of 
intestacy  shall  be  granted  to  the  relatives  of  the  deceased  who  would 
be  entitled  to  succeed  to  his  personal  estate,  if  they  or  any  of  them 
will  accept  the  same,  in  the  following  order:  .  .  .  If  any  of  the 
persons  so  entitled  be  minors,  administration  shall  be  granted  to  their 
guardians;" — and  the  subsequent  act,  L.  1871,  ch.  835,  as  amended 
by  L.  1877,  ch.  154,  and  by  L.  1882,  ch.  124,  providing  that  the  public 
administrator  in  Kings  county  **  shall  have  the  prior  right  and  author- 
ity to  .  .  .  administer  ...  in  the  following  case^:  1.  When- 
ever such  person  shall  die,  leaving  any  assets  or  effects  in  the  county 
of  Kings,  and  there  shall  be  no  widow,  husband  or  next  of  kin,  en- 
titled to  have  distributive  share  in  the  estate  of  said  intestate,  resident 
in  the  State,  entitled,  competent  or  willing  to  take  out  letters  of  admin- 
istration on  such  estate:" — 

HM,  that  an  application  by  the  general  guardian  of  the  infant  grandchil- 
dren of  a  decedent,  who  died  leaving  her  surviving  no  husband  or 
adult  next  of  kin,  for  letters  of  administration  upon  decedent's  estate, 
to  be  issued  to  the  applicant,  should  be  denied,  the  public  administra- 
tor being  entitled  thereto. 

Application  for  letters  of  administration  upon  the 
estate  of  decedent,  made  by  Mary  E.  Speckles,  general 
guardian  of  two  infant  grandsons,  next  of  kin  of  dece- 
dent; opposed  by  the  public  administrator.  The  facts 
appear  sufficiently  in  the  opinion. 

Charles  H.  Otis,  for  ihs  pubUc  admvnutrator, 
HcGuxBB  &  KuBH,  for  general  gtMHtUm, 
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The  Surrogate. — The  question  for  my  oonsideration 
is:  Who  is  first  entitled,  the  general  guardian  of  the 
minor  next  of  kin,  or  tne  public  administrator!  Section 
27  of  the  R.  S.,  part  2,  ch.  6,  tit.  2,  provides  that  admin- 
istration in  case  of  intestacy,  shall  be  granted  to  the 
relatives  of  the  deceased  who  would  be  first  entitled  to 
succeed  to  his  personal  estate,  if  they  or  any  of  them 
will  accept  the  same,  in  the  order  there  specified.  "  If 
any  of  the  persons  so  entitled  be  minors,  administration 
shall  be  granted  to  their  guardians"  {L.  J867j  ch.  782^  §  6). 

Under  that  act,  there  could  be  no  doubt  but  that  the 
guardian  of  the  next  of  kin  would  be  entitled  to  admin- 
istration. But  by  L.  1871,  ch.  336,  as  amended  by  L. 
1877,  ch.  154,  and  by  L.  1882,  ch.  124,  it  was  provided, 
in  relation  to  the  public  administrator  in  Kings  county: 

*'  Sec.  4.  Such  public  administrator  shall  have  the  prior 
right  and  authority  to  ...  .  administer  ....  in 
the  following  cases:  Wherever  such  person  shall  die 
lea^ving  assets  in  the  county  of  Kings,  and  there  shall  be 
no  widow,  husband  or  next  of  kin  entitled  to  have  dis- 
tributive share  in  the  estate  of  said  intestate,  resident  in 
the  State,  entitled,  competent  or  willing  to  take  out  let- 
ters of  administration  on  such  estate." 

The  special  act  creating  the  office  of  public  administra- 
tor, and  the  amendments  thereto,  were  passed  subse- 
quently to  the  general  act,  and  must,  therefore,  be 
deemed  to  have  superseded  it,  to  the  extent  wherein  they 
conflict  with  it.  It  will  be  noticed,  by  reference  to  the 
act  appointing  the  public  administrator,  and  the  amend- 
ments thereto,  that  it  gives  the  prior  right  to  the  pubUc 
administrator,  if  none  of  the  next  of  kin  entitled,  compe- 
tent or  willing  to  take  out  letters,  etc.,  avail  themselves 
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of  their  rights.  It  certainly  cannot  be  said  that  the 
guardian  of  minors  comes  within  the  meaning  of  next  of 
kin.  In  the  case  at  bar,  Mary  E.  Speckles  is  not  of  the 
next  of  kin,  and  is  not  entitled  to  a  distributiye  share  in 
the  estate  of  the  decedent;  the  infants  whom  she  repre- 
sents are  of  next  of  kin,  but  are  not  competent  by  reason 
of  their  minority. 

I  am,  therefore,  of  the  opinion  that  the  guardian  of 
said  minors  is  not  entitled  to  the  letters  applied  for;  but 
that  letters  should  be  granted  to  the  pubUc  administra- 
tor, unless  some  other  next  of  kin  applies  who  is  compe- 
tent and  willing  to  accept. 

Decreed  accordingly. 


Kings  County.— Hon.  JACOB  I.  BERGEN,  Surro- 
gate.—March,  1883. 

Brush  v.  Smith. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 
John  C.  Smith  and  another^  as  sui^ving  trustees 
under  the  will  of  Conklin  Brush,  deceased. 

The  fact  that  testamentary  trustees  have  made  up  their  account  at  the  end 
of  each  year,  for  a  number  of  years,  does  not  constitute  a  judicial 
settlement  thereof,  so  as  to  entitle  them  to  charge  commissions. 

Testamentary  trustees  cannot  have  full  commissions  annually  upon  their 
testator's  estate,  where  they  have  not  annualiy  settled  their  accou^^t 
pursuant  to  an  order  of  the  Surrogate's  court. 

The  commissions  of  two  or  more  testamentary  truFtees  must  be  computed 
upon  the  aggregate  sums  received  and  paid  out  by  all,  and  not  upon  the 
particular  amounts  paid  out  by  each. 
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Application  by  John  0.  Smith  and  Henry  N.  Brush 
for  commissions,  upon  the  settlement  of  the  decree  on 
the  judicial  settlement  of  their  account,  as  surviving 
trustees  under  decedent's  will ;  opposed  on  behalf  of  Boza- 
bella  Brush  and  other  infants,  next  of  kin  of  decedent. 
The  facts  appear  sufficiently  in  the  opinion. 

Herbert  G.  Smith,  fcr  truttee$. 

Bbrgsn'&  Vykmajx,  for  Brooklyn  Tnut  Co,,  general  guardian. 

The  Surrogate. — The  only  question  submitted  for  my 
consideration  in  this  matter  is:  ^'  Have  the  trustees  the 
right,  in  making  up  their  accounts,  to  make  annual 
rests,  and  charge  their  full  commissions  at  each  restf 

The  Brooklyn  Trust  Company,  the  guardian  for  Boza- 
bella  Brush,  Maria  L.  Brush  and  Minnie  Brush,  three 
minor  children  of  Francis  V.  Brush,  a  deceased  son, 
objects  to  the  amount  of  the  comipissions  the  trustees 
credit  themselves  v^ith.  It  appears,  from  the  accounts 
v^hich  the  trustees  filed  in  this  office  for  a  judicial  settle- 
ment  of  the  same,  that  the  trustees  have  made  up  their 
accounts  annually,  and  charged  the  estate,  at  each  an- 
nual rest,  full  commissions.  In  my  opinion,  they  were 
wrong  in  so  doing,  for  they  were  not  required  by  any 
order  of  the  Surrogate,  to  settle  their  accounts  annually. 
Such  commissions  can  only  be  charged  annually,  wrhere 
the  trustees  are  directed,  by  some  order  of  the  Surrogate, 
to  render  their  accounts  annually  for  the  purpose  of 
charging  them  v^ith  interest  on  the  balance  left  in  their 
hands.  Annual  rests  in  the  accounts  of  a  trustee  cannot 
be  taken  for  the  purpose  of  allowing  him  commissions  at 
full  rates  upon  the  balance  then  found  (Morgan  v.  Han- 
nas,  i5JL66.,  N.  S.y  S69). 
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The  fact  that  they  made  up  their  accounts  at  the  end  of 
each  j^ear  did  not  judicially  settle  them,  for  they  are  now 
before  the  Surrogate  for  the  first  time,  as  trustees,  for 
judicial  settlement,  and  every  item  in  their  accounts  since 
1872  is  still  open  for  objection,  and  the  Surrogate  is  now 
asked  to  pass  upon  the  same,  so  that  it  cannot  be  said 
that  the  accounts  have  been  annually  settled. 

In  Wheelwright  v.  Wheelwright  (^  Redf,^  602),  Surro- 
gate Calvin  says:  '^I  am  of  the  opinion  that  the  statute 
(referring  to  L.  1866,  ch.  115)  does  not  contemplate  that 
the  executor  or  administrator  will,  at  his  own  pleasure, 
appropriate  the  funds  belonging  to  the  estate  as  commis- 
sions, but  that  they  do  not  become  commissions,  and 
are  not  set  apart  from  the  body  of  the  estate  until  th3re 
is  a  settlement  of  their  accounts; "  and  again,  in  Whitney 
V.  Phoenix  (4  Bedf.j  180),  and  in  Freeman  v.  Freeman 
{id,,  Z15),  the  same  Surrogate  says  that  executors  are 
only  entitled  to  commissions  on  the  settlement  of  their 
accounts  and  the  allowance  thereof  by  the  Surrogate 
thereon. 

It  is  true  that  the  estate  is  large,  and  all  the  adult 
parties  have  consented  to  the  annual  charge  for  commis- 
sions, as  the  same  is  contained  in  the  trustees'  accounts, 
but  in  this  case  there  are  infants  who  cannot  consent, 
and,  to  the  extent  of  their  share,  the  charge  for  commis- 
sions must  be  modified.  The  personal  estate  being  in 
excess  of  one  hundred  thousand  dollars,  each  trustee  is 
entitled  to  his  full  commissions  (Code  Civ.  Pro.,  §  2736). 
The  commissions  must  be  computed  upon  the  aggregate 
sums  received  and  paid  out  by  all,  and  not  upon  the 
specific  amounts  paid  out  by  each  (Valentine  v.  Valen- 
tine, i  Barb.y  Ch.^  4S0\  and  such  commissions  must  be 
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calculated  pursuant  to  L.  1863,  ch.  362,  §  8,  and  paid  out 
of  the  body  of  the  estate.  The  trustees,  in  this  case,  I  am 
satisfied,  did  not  intend  to  make  any  illegal  charge,  but 
were  simply  mistaken  as  to  the  amount  they  were  le- 
gally authorized  to  charge. 

Let  the  decree  be  modified   in  accordance  with  this 
opinion,  and  be  entered  on  two  days'  notice. 


Kings  Coukty.— Hon.    JACOB  I.  BERGEN,    Surbo- 

GATE.— March,  1883. 

GoDDARD  V.  Public  Administrator, 

In  the  matter  of  the  grant  of  letters  of  administration 
upon  the  estate  of  Charles  W.  Goddard,  deceased. 

The  details  of  admioifttration  of  an  Intestate's  estate  are  of  such  a  nature  at 
to  render  it  more  fitting  tbat  the  duties  of  an  administrator  shonid  be 
performed  by  an  individual  than  by  a  corporation. 

L.  1877,  ch.  154,  §  4,  relating  to  the  public  administrator  of  Kings  county, 
and  providing  that  "  such  public  administrator  shall  have  absolute  and 
sole  authority  to  collect,  take  charge  of  and  administer  upon  the  goods, 
chattels,  personal  estate  and  debts  of  persons  dying  intestate,"  etc., 
was  modified  by  the  later  enactment,  L.  1877,  ch.  383,  §  1,  relating  to  tbe 
Brooklyn  Tmst  Co.,  and  providing  that  the  ** Surrogate  wiay,  at  the 
request  of  any  party  interested  in  the  estate,  whether  as  creditor  or 
beneficiary,  grant  letters  of  administration  on  said  estate  to  said  com- 
pany," to  the  extent  only  of  giving  the  Surrogate  a  discretion,  to  be  ex- 
ercised in  favor  of  the  company,  in  a  proper  case.  The  latter  act  was 
not  mandatory. 

But,  it  seema,  that  L.  1882,  ch.  124,  giving  to  the  public  administrator  '*  the 
prior  right  and  autliority "  to  admfnister,  in  all  cases,  next  after  the 
next  of  kin,  has  deprived  the  Surrogate  of  such  discretion,  the  pnblic 
administrator  being  now  entitled,  as  against  that  company,  in  every 
case  within  the  statutes  relating  to  his  office. 
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Applications  by  L.  Josephine  Goddard  and  others, 
and  by  the  public  administrator  of  Kings  county,  for 
letters  of  administration  on  decedent's  estate.  The  facts 
appear  sufficiently  in  the  opinion. 

Bergen  &  Dtkman,  for  L,  Josephine  Goddard  and  others. 
Charles  H.  Otis,  for  pubUe  administratar. 

The  Surrogate. — There  are  two  applications  pending 
in  the  above  entitled  matter:  one  is  on  behalf  of  Lettie  A. 

m 

Reitz,  L.  Josephine  Goddard  and  Lydia  Goddard  Arnzen, 
for  letters  of  administration  to  issue  to  the  Brooklyn 
Trust  Company,  and  the  other  is  by  the  public  admin- 
istrator in*  Kings  county,  for  letters  to  issue  to  himself. 

The  first  application  is  opposed  by  the  pubhc  adminis- 
trator, who  insists  that  he  has  the  prior  right  to  adminis- 
ter, under  L.  1877,  ch.  154,  as  amended  by  L.  1882,  ch.  124. 

The  second  application  is  opposed  by  L.  Josephine  God- 
dard, who  insists  that  the  Brooklyn  Trust  Company  has 
the  prior  right  to  administer  under  L.  1877,  ch.  383. 

L.  1877,  ch.  154,  §  4,  passed  April  17th,  1877,  reads  as 
follows:  **  Such  public  administrator  shall  have  absolute 
and  sole  authority  to  collect,  take  charge  of  and  admin- 
ister upon  the  goods,  chattels,  personal  estate  and  debts 
of  persons  dying  intestate."  On  the  other  hand,  the 
counsel  for  the  Trust  Company  insists  that  it  is  en- 
titled, under  the  latter  portion  of  L.  1877,  ch.  383,  §  1, 
passed  June  2d,  1877,  which  provides  as  follows:  "Said 
court  or  Surrogate  may,  at  the  request  of  any  party  in- 
terested in  the  estate,  whether  as  creditor  or  as  bene- 
ficiary, grant  letters  on  said  estate  to  said  company;"  and 
that  the  word  may  must  be  construed  shall. 
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If  the  construction  contended  for  is  the  correct  one,  it 
would  deprive  the  Surrogate  of  the  discretion  which  I 
think  the  legislature  intended  to  give  him.  But  I  think 
the  legislature  meant  just  what  is  expressed  in  the  a<-t, 
viz:  that  the  Surrogate  may  grant  letters,  etc.,  to  th-* 
Trust  Company  in  his  discretion,  for  if  it  was  to  be  man- 
datory, they  would  have  substituted  the  word  shcUI  for 
may.  It  was  a  discretion  given  to  a  judicial  oflScer,  to 
be  exercised  in  favor  of  the  Trust  Company,  in  a  proper 
case. 

If  the  laws  above  quoted  were  the  only  ones  aflfecting 
the  right  of  the  parties  in  question  to  administer,  I  think 
this  act  would  modify  the  one  of  the  public  administra- 
tor, to  the  extent  of  permitting  the  SuiTOgate  to  exercise 
his  discretion  in  the  granting  of  letters  of  administra- 
tion. 

I  am,  therefore,  of  the  opinion  that  the  act  of  the 
Trust  Company  did  not  repeal  the  act  of  the  public  ad- 
ministrator of  1877,  but  that  both  must  stand  and  be 
construed  together.  But  the  public  adminstrator  con- 
tends that,  while  he  had  the  absolute  authority  to  ad- 
minister, etc.,  before  the  Trust  Company  act  of  1877, 
even  if  the  Surrogate  might,  under  the  Trust  Company 
act  of  that  year,  exercise  his  discretion  in  favor  of  the 
company,  yet  under  L.  1882,  ch.  124,  he  is  prevented 
from  exercising  that  discretion,  and  that  letters  must 
now  be  granted  to  him. 

Section  4  of  said  act  provides  as  follows:  "  Such  pub- 
lic administrator  shall  have  the  prior  right  and  authority 
to  administer,  etc.,"  in  all  cases  next  after  the  next  of 
kin. 

It  would,  therefore,  seem  from  the  above  that  the  Sur- 
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rogate  has  been  deprived  of  that  discretion.  On  the 
most  favorable  construction  for  the  Trust  Company,  under 
these  acts,  the  Surrogate  had,  at  most,  only  discretionary 
power  to  grant  letters  to  them  before  the  act  of  1882. 
But  even  if  the  effect  of  the  amendment  of  1882  to  the 
pubhc  administrator's  act  be  to  limit  the  powers  thereto- 
fore exercised  by  him,  and  not  to  confer  additional  powers 
as  against  the  Brooklyn  Trust  Company's  claim,  still,  in 
the  exercise  of  my  judicial  discretion,  I  should  grant  letters 
of  administration  in  this  case  to  the  public  administra*  I 

tor.  The  details  of  administration  are  of  such  a  nature 
as  to  render  it  more  fitting  that  the  duties  of  an  admin- 
istrator should  be  performed  by  an  individual  rather  than 
a  corporation. 

There  are  no  investments  to  be  made,  as  in  the  caae  of 
a  guardian,  trustee  or  committee  of  a  lunatic.  The 
duties  of  an  administrator  are  all  matters  of  detail,  such 
as  marshaling  the  assets  of  the  deceased,  advertising  for 
creditors  to  present  their  claims,  determining  the  valid- 
ity of  claims  presented,  paying  debts,  and  finally  distrib- 
uting the  fund  among  those  entitled  as  next  of  kin. 
These  duties  require  a  personal  supervision,  and  in  my 
opinion  will  be  better  performed  by  the  public  adminis- 
trator, whose  special  fitness  for  the  discharge  of  such 
offices  is  well  recognized. 

The  application  of  the  next  of  kin  is  denied,  and  that 
of  the  public  administrator  granted. 

Let  decrees  be  entered  accordingly. 
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Kings  County.— Hon.    JACOB   I.    BERGEN,   Subro- 
gate.—March,  1883. 

GUGEL     V.     VOLLMBR. 

In  the  matter  of  the  probate  of  the  last  will  and  testament 

of  MoRiTZ  VoLLMER,  deceased. 

Under  R.  S..  part  2,  ch.  6,  lit.  1.  g42  (3  Banks,  7th  ed.,  228«).  proTiding 
that  "  no  will  in  writing,  except  in  the  cases  hereinafter  mentioned, 
nor  any  part  thereof,  shall  be  revoked  or  altered,  otherwise  than  by 
some  other  will  in  writing,  or  some  other  writing  of  the  testator,  de- 
claring such  reYocation  or  alteration,  and  executed  with  the  same  for- 
malities with  which  the  will  itself  was  required  by  law  to  be  executed; 
or  unless  irvcA  tM^  \h\  burnt,  torn ,  cancelled,  obliterated  or  destroyed, 
with  the  intent  and  for  the  purpose  of  revoking  the  same,  by  the 
testator  himself,'*  etc. ;  a  part  of  a  will  cannot  be  revoked  by  cancella- 
tion or  obliterai  ion. 

Testator's  will  consisted  of  six  pages,  four  of  which  were  marked  across,  as 
having  been  stricken  out  at  some  time  after  its  execution,  with  a  mar- 
ginal note  on  each  of  the  four  pages,  in  the  testator's  handwriting,  as 
follows:  "I  pronounce  this  void,  July  24,  1878."  All  the  writing  on 
the  pages  so  marked  remained  perfectly  distinguishable. — 

Held,  no  revocation,  and  that  the  entire  will,  as  executed,  must  be  admitted 
to  probate. 

Lovell  v.  Quitman,  88  N.  F.,  877— followed. 

Petition,  for  the  probate  of  decedent's  will,  by  William 
Vollmer,  a  legatee  therein  named;  opposed  by  Christena 
Gugel,  a  daughter  of  decedent.  The  facts  appear  suffi- 
ciently in  the  opinion. 

Branch  &  'BRitXCB,  fbr  prtfponentt. 
Jamss  p.  Sandsrs,  for  eon^e&lant. 

The  Surrogate. — I  think,  from  the  testimony,  there  is 
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no  question  but  that  the  will  of  Moiitz  Vollmer  was 
properly  executed,  and  that  the  only  questions  left  for 
me  to  consider  are, 

First.  Was  there  any  undue  influence  exercised  over 
the  testator  in  the  execution  of  the  will  ? 

The  only  evidence  offered  in  suppoit  of  that  position 
was  the  letters  written  by  the  testator  in  1874  to  Mrs. 
Gugel,  a  daughter  by  his  first  wife,  and  her  statement 
that  Mrs.  Vollmer,  the  testator's  wife,  said,  in  1874,  that 
she  would  do  all  in  her  power  to  save  the  property 
for  herself  and  children,  but  this  statement  was  contra- 
dicted by  Mrs.  Vollmer. 

I  am  of  the  opinion  that  it  falls  far  short  of  the  rule, 
which  obtains  in  this  State,  that  undue  influence  which 
will  defeat  a  will  * '  must  amount  to  a  moral  coercion 
which  restrains  independent  action  and  destroys  free 
agency  "  (see  Marx  v.  McGlynn,  88  N.  Y,,  357), 

Second,  The  will  consists  of  six  pages,  four  of  which 
are  marked  across,  as  having  been  stricken  out  at  some 
time  after  its  execution,  with  a  marginal  note  on  each  of 
the  four  pages,  in  the  handwriting  of  the  testator,  "I 
pronounce  this  void,  July  24,  1878." 

The  question  is  now  raised  whether  the  portions  so 
stricken  out  amount  to  a  revocation  of  the  whole  will,  or 
to  the  extent  of  so  much  as  is  crossed  out,  or  must  the 
whole  be  taken  as  the  testator's  last  will  ? 

Section  42  of  E.  S.,  part  2,  ch.  6,  tit.  1,  provides  as  fol- 
lows: *'  No  will  in  writing,  ....  nor  any  part  thereof, 
shall  be  revoked  or  altered  otherwise  than  by  some  other 
will  in  writing,  or  some  other  writing  of  the  testator,  de- 
claring such  revocation  or  alteration,  and  executed  with  the 
same  formalities  with  which  the  will  itself  was  required 
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by  law  to  be  executed,  or  unless  such  will  be  burnt,  torn, 
cancelled,  obliterated,  or  destroyed,  with  the  intent  and 
for  the  purpose  of  revoking  the  same,  by  the  testator 
himself  "  (see  Matter  of  Prescott,  4  Bedf.^  178). 

hi  the  case  of  Quinn  v.  Quinn  (i  T.  &  C,  4^7),  Mr. 
Justice  Barnard  says  that  a  testator  cannot,  by  obliter- 
ation, partially  revoke  a  will  duly  executed,  and  that  the 
will,  as  originally  executed,  should  be  upheld.  The  same 
dor;trine  has  recently  been  sustained  by  the  Court  of  Ap- 
peals in  Lovell  v.  Quitman  (88  N.  F.,  377), 

In  the  case  at  bar,  all  the  writing  is  perfectly  distin- 
guishable; it  only  appears,  on  the  face  of  the  paper,  that 
the  pen  has  been  drawn  across  several  pages  of  it;  the 
t.estator  no  doubt  thinking  that,  having  conveyed  in  his 
hfetime  the  property  mentioned  in  the  several  clauses 
crossed  out,  they  were  of  no  effect;  but  I  do  not  think  he 
could  revoke  the  devises  in  that  way,  and  am,  therefore, 
of  the  opinion  that  the  entire  will  as  executed  mi:ist  be 
admitted  to  probate. 

Decreed  accordingly. 


Kmas   County.— Hon.    JACOB   I.  BERGEN,    Surro- 
gate.—April,  1883. 

BuLLARD  V.  Benson. 

In  the  matter  of  the  judicial  settlement  of  tlie  account  of 
the  executors  of  the  last  will  and  testament  of  John 
BuLLARD,  deceased. 

It  is  not  a  valid  objection  to  executors*  account,  that  it  does  not  Fhow  the 
amount  of  the  residuary  estate,  where  it  does  show  the  amount  of  such 
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estate  subject  to  deduciions  which  can  odIj  be  fixed  at  the  entry  of  the 
decree  of  settlement. 

Testator,  by  his  will,  which  contained  a  residuary  clause,  after  making 
provision  for  his  wife,  declared  that  the  devises  and  bequests  therein- 
before made  to  her,  and  for  her  benefit,  were  **  made  and  shall  be  accept- 
ed and  received  by  her  in  lieu  and  bar  of  her  dower,  and  of  all  claims 
she  may  have  upon  or  against  my  estate,  as  my  widow."  He  left  no 
children  or  descendants  of  cliildren,  him  surviving.  The  widow,  hav- 
ing accepted  the  provisions  so  made,  claimed  one  half  of  certain  lega- 
cies, which  had  lapsed,  according  to  the  statute  of  distributions. — 

HMt  thai  her  acceptance  of  the  testamentary  provisions,  in  lieu  of  dower 
and  claims  against  the  estate,  was  a  bar  to  her  claim  to  share  in  such 
legacies. 

Testator  having,  by  his  w^ill,  made  liberal  provision  for  his  wife  for  the  first 
year  after  his  death,  furtlier  gave  her  a  life  interest  in  a  share  of  the 
residuum;  all  these  provisions  being  in  lieu  of  dower,  and  of  all  claims 
against  his  estate  by  her  as  his  widow. — 

Held,  That  the  widow  was  entitled  to  interest  on  her  share  of  the  residuum 
from  the  death  of  testator,  and  that  the  same  should  be  computed  at  the 
rate  of  six  per  cent,  for  the  first  year  after  testator's  death,  and,  there- 
after, at  such  rate  as  the  fund  earned  in  the  trustees'  hands. 


This  was  a  judicial  settlement  of  the  account  of  Arthur 
W.  Benson,  John  E,  BuUard  and  WilUam  H,  Humphrey, 
as  executors  of  decedent's  will.  Objections  were  filed  by 
Jane  E.  BuUard,  decedent's  widow. 

The  second,  third  and  fourth  clauses  of  the  will  read 
as  follows: 

**  Second. — I  give,  devise  and  bequeath  to  my  beloved 
wife,  Jan«  E.  BuUard,  and  to  her  heii-s  and  assigns  for- 
ever, my  house  and  lot  known  by  the  number  220 
Columbia  Heights,  in  the  said  city  of  Brooklyn,  running 
through  to  Furman  street  in  the  said  city,  together  with 
the  appurtenances,  to  have  and  to  hold  the  same  to  her 
and  their  sole  use  and  benefit,  and  I  also  give  and  be- 
queath to  my  said  wife  all  the  household  furniture,  useful 
and  ornamental,  books,  paintings,  sUver  plate,  plated 
ware,  table  fumitm^e,  table  linen,  kitchen  furniture  and 
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utensils,  beds,  bedding  and  all  household  goods,  and 
family  stores,  which  shall  be  in  my  said  house,  No.  220 
Columbia  Heights,  at  the  time  of  my  decease,  and  I  also 
give  and  bequeath  to  my  said  wife  all  my  horses,  car- 
riages, sleighs,  haniess,  robes,  and  all  stable  utensils  and 
stable  furniture,  which  I  shall  own  at  the  time  of  my 
decease,  except  my  carriages,  harness  and  stable  utensils 
at  *Glen  Haven,'  hereinafter  bequeathed  to  my  nephew, 
John  R.  Bullard. 

*^  Third. --I  further  give  and  bequeath  to  my  said  be- 
loved wife,  Jane  E.  Bullard,  the  sum  of  one  hundred  and 
fifty  thousand  dollars,  which  I  direct  shall  be  paid  to  her 
by  my  executors  hereinafter  named  within  three  years 
after  my  decease,  at  such  times  and  in  such  amounts  as 
they  in  their  discretion  think  proper,  and  it  is  my  will, 
and  I  do  hereby  direct  that,  until  the  payment  to  my 
said  wife  of  the  whole  of  said  sum  of  one  hundred  and 
fifty  thousand  dollars,  interest  upon  the  same,  or  the 
balance  thereof  from  time  to  time  remaining  unpaid,  at 
the  rate  of  six  per  cent,  per  annum,  shall  be  paid  by  my 
said  executors  to  my  said  wife  semi  annually,  such  in- 
terest to  be  computed  from  the  time  of  my  decease. 
And  I  do  hereby  recommend  my  said  wife  to  invest  the 
said  sum  of  money  so  bequeathed  to  her  in  the  most 
approved  securities,  such  as  registered  bonds  of  the 
United  States,  or  registered  state  or  city  bonds,  as  she 
may  be  advised  by  my  executors,  rather  than  to  invest 
said  money  in  floating  sectu'ities  that  appear  to  offer  a 
higher  I'ate  of  income  than  such  registered  United  States, 
state  or  city  bonds. 

"  Fourth. — It  is  my  will,  and  I  do  hereby  order  and 
direct,  that  the  devises  and  bequests  hereinbefore  made 
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to  and  for  the  benefit  of  my  said  beloved  wife,  Jane  E. 
Bullard,  shall  take  precedence  of,  and  be  first  provided 
for  and  paid  by  my  executors  hereinafter  named,  before 
paying  or  making  provision  for  any  of  the  devises  and 
bequests  hereinafter  contained." 

By  the  eighth  clause,  testator  gave  to  his  brother  Wil- 
Uam,  $25,000;  and,  by  the  fourteenth  clause,  he  gave  to 
his  cousin  Ann  Eliza  Gurnet,  $2,000.  Both  these  lega- 
tees died  before  testator. 

By  the  twenty- third  clause,  he  disposed  of  the  residuum 
as  follows:  two  fifths  to  his  brother  William;  one  fifth 
to  his  nephew  John  R.  Bullard;  one  fifth  to  his  nephew 
Lewis  H.  Bullard;  the  remaining  one  fifth  to  his  execu- 
tors in  trust  to  invest,  and  apply  the  income  and  interest 
to  the  use  of  his  wife  for  life,  and,  upon  her  death,  to 
pay  the  principal  in  equal  shares  to  said  William,  John 
R.,  and  Lewis  H.,  their  respective  heirs  and  assigns,  in 
equal  shares. 

The  twenty-fourth  clause  read  as  follows : 

"  Twenty  fourth, — It  is  my  will,  and  I  do  hereby  de- 
clare, that  the  devises  and  bequests  hereinbefore  made  to 
and  for  the  benefit  of  my  beloved  wife  Jane  E.  Bullard, 
are  made  and  shall  be  accepted  and  received  by  her  in 
lieu  and  bar  of  her  dower,  and  of  all  claims  she  may 
have  upon  or  against  my  estate  as  my  widow.  ^ 

Further  facts  are  stated  in  the  opinion. 

CHAa  J.  IjOYrwEt^forotjecUfr. 
Philip  H.  Adeb,  for  executors. 

The  Surrogate. — John  Bullard  died  January  13th, 
1881,  leaving  a  will,  dated  February  4th,  1876. 
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In  the  second  clause  uf  his  will,  he  devises  to  his  wife, 
Jane  E.  Bullard,  in  fee,  his  hotise  and  lot  No.  220  Colum- 
bia street,  Brooklyn,  and  also  gives  to  her  his  household 
furniture,  paintings,  horses,  carriages,  etc.  In  the  third 
clause,  he  gives  a  legacy  to  his  wife  of  one  hundred  and 
fifty  thousand  dollars.  In  the  twenty-third  clause,  he 
gives  to  his  wife  the  interest  and  income  of  one  fifth  part 
of  the  residue  of  his  estate,  during  her  natural  life.  In 
the  twenty-fourth  clause,  he  declares  as  follows:  '*  It  is 
my  will  and  I  do  hereby  declare  that  the  devises  and  be- 
quests hereinbefore  made  to  and  for  the  benefit  of  my 
beloved  wife,  Jane  E,  BuUaid,  are  made  and  shall  be 
accepted  and  received  by  her  in  lieu  and  bar  of  her  dower, 
and  of  all  claims  she  may  have  upon  or  against  my  estate 
as  my  widow. " 

The  testator  left  no  children  or  descendants  of  children. 

William  Bullard,  a  brother  of  the  testator,  to  whom  a 
legacy  of  twenty-five  thousand  dollars  and  two  fifths  of 
the  residue  of  the  estate,  amounting  to  about  three  hun- 
dred and  eighty-four  thousand  dollars,  was  given,  died 
before  the  testator,  and  thus  the  legacies  became  lapsed. 

The  executors  now  petition  this  court  for  a  judicial 
settlement  of  their  accounts,  and  a  decree  of  distribution. 

Mrs.  Jane  E.  Bullard,  the  widow  of  the  testator,  by  her 
counsel,  makes  the  following  objections  to  the  account  of 
the  executors: 

First.  That  said  account  does  not  show  the  amount  of 
the  residuary  estate. 

Second.  The  said  Jane  E.  Bullard  objects  to  the  sev- 
eral items  of  said  account  wherein  the  executors  have 
credited  themselves  with  payments  to  various  persons,, 
on  account  of  the  residuary  estate. 
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Third.  That  the  executors  have  not  paid  her  one  half 
of  the  lapsed  legacies  to  which  she  is  entitled,  according 
to  the  statute  of  distributions. 

Fourth.  That  the  executors  have  not  paid  her  interest 
on  her  life  legacy  of  the  one  fifth  of  the  residuary  estate 
from  the  date  of  the  death  of  the  testator. 

I  think,  in  reference  to  the  first  and  second  objections, 
that  they  are  not  well  taken,  for  the  reason  that  the 
exact  amount  of  the  residuary  estate  cannot  be  ascer- 
tained until  all  commissions,  allowances  and  expenses 
attending  this  accounting  have  been  settled  and  allowed. 
The  account,  however,  does  show  the  amount  of  the  re- 
siduary estate  to  be  $891,166.35,  subject  to  the  deductions 
as  aforesaid,  which  can  only  be  fixed  at  the  entry  of  the 
decree.  The  fact  that  the  executors  have  made  payments 
to  some  of  the  residuary  legatees,  on  account  of  th^ 
share,  does  not  in  any  way  aflfect  Mrs.  Bullard's  interest, 
for  they  have  retained  suflicient  funds  in  their  hands  to 
meet  any  claim  which  may  be  adjudicated  due  her  from 
them.  The  first  and  second  objections  must,  therefore, 
be  overruled. 

The  third  objection  raises  a  much  more  important  and 
serious  question,  for,  if  Mrs.  BuUard  is  correct  in  her 
interpretation  of  the  law  relative  to  the  disposition  of  the 
lapsed  legacies,  she  would  be  entitled  to  about  one  hun- 
dred and  ninety-two  thousand  doUare  more  than  the 
executors  have  credited  her  with.  I  think  that,  the 
widow  having  accepted  the  provision  of  the  will  in  lieu 
of  dower,  and  of  all  claims  she  may  have  upon  or  against 
the  testator's  estate  as  his  widow,  she  is  restricted  to  the 
provisions  made  for  her  benefit,  and  cannot  share  in  the 
lapsed  legacies.    In  the  case  of  Chamberlain  v.  Cham- 
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berlaia  {^3  N.  F.,  ^ij,  which  I  think  is  conclusive  oq  that 
point,  Judge  Allen,  in  writing  the  opinion  of  the  court, 
observes :  * '  If  there  had  been  no  attempt  to  dispose  of 
any  other  portion  of  the  estate,  and,  except  as  to  the 
widow,  the  decedent  had  died  intestate,  it  is  not  denied 
that  an  acceptance  of  the  provision  would  have  excluded 
the  widow  from  all  participation  in  the  estate  not  dis- 
posed of.     The  words  employed  are  sufficient  to  exclude 
the  widow's  claim  to  receive  any  portion  of  the  estate  not 
specifically  given  to  her  by  the  will;"  and  fiu-ther  on  he 
says:  *'  I  am  of  the  opinion  that  the  widow  is,  by  the 
terms  of  the  will,   upon  acceptance  of  the  provisions 
made  for  her,  excluded  from  all  share  in  the  residue  of 
the  estate,  whether  disposed  of  or  not,  and  that,  in  its 
distribution,  only  those  other  than  the  widow  entitled 
under  the  statute  of  distributions  can  share."    And  so, 
also,  in  Kerr  v.  Dougherty  {79  N.  F.,  3Ji6\  Judge  Miller 
says:  ^'In  the  case  at  bar  the  widow  took  the  residue, 
after  the  payment  of  the  legacies.    As  some  of  them  are 
void,  another  residue  remains,  and  this  she  was  not  en- 
titled to  within  the  rule  laid  down;  and  as  the  estate  was 
disposed  of  in  two  parts,  and  the  first  was  invalid,  the 
second  does  not  pass  to  the  legatee,  but  goes  to  the  next 
of  kin." 

It  will  be  noticed,  by  the  twenty-fourth  clause  of  the 
will,  that  the  testator  was  not  only  explicit  in  barring  the 
widow's  dower,  but  he  adds:  "of  all  claims  she  may 
have  upon  or  against  my  estate  as  my  widow,"  thereby 
showing  that  he  intended  that  the  provisions  made  in  his 
will  for  the  benefit  of  his  wife  should  be  in  full  satisfac- 
tion for  all  dower  or  other  distributive  share  arising  from 
lapsed  legacies,  or  otherwise.    I  am,  therefore,  of  the 
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opinion  that  the  widow  is  not  entitled  to  any  portion  of 
the  lapsed  legacies,  but  that  the  same  must  be  distributed 
to  the  n^Sit  of  kin,  and  that  the  objection  must  be  over- 
ruled. 

In  regard  to  the  fourth  objection,  by  which  the  widow 
claims  interest  in  the  one  fifth  part  of  the  residuary  es- 
tate devised  to  her,  I  am  inclined  to  think  that  it  is  well 
taken.  The  executors  in  making  up  this,  their  account, 
only  credit  her  with  interest  on  the  amount  of  her  share 
in  the  residuary  from  one  year  after  the  testator's  death. 

At  common  law,  the  general  rule  is  that  interest  upon 
a  legacy  is  payable  only  at  the  expiration  of  a  year  from 
the  testator's  death.  By  the  provision  of  the  Revised 
Statutes,  no  legacies  are  to  be  paid  until  after  the  expira- 
tion of  one  year  from  the  time  of  granting  letters  testa- 
mentary, unless  the  same  are  directed  by  the  will  to  be 
sooner  paid  (2  R.  S.,  90,  §  43).  This  is  an  affirmance  of 
the  doctrine  of  common  law. 

In  the  case  at  bar,  the  provision  in  the  testator's  will, 
under  which  this  question  arises,  is  one  of  the  three 
which  was  made  for  the  benefit  of  the  widow  in  lieu 
of  her  dower,  for,  by  the  twenty-fourth  clause  of  his  will, 
he  says  :  "  I  do  hereby  declare  that  the  devises  and  be- 
quests heretofore  made  to  and  for  the  benefit  of  my  be- 
loved wife,  Jane  E.  Bullard,  are  made  and  shall  be  ac- 
cepted and  received  by  her  in  lieu  and  bar  of  her  dower." 

In  the  case  of  Williamson  v.  Williamson,  (6  Paige^ 
S0^\  Chancellor  Walworth,  after  reviewing  the  au- 
thorities, observes  that  '  ^  the  result  of  the  English  cases 
appears  to  be,  and  I  have  not  been  able  to  find  any  in 
this  country  establishing  a  different  principle,  that  in  the 
bequest  of  a  life  estate  in  a  residuary  fund,  and  where  no 
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time  is  prescribed  in  the  will  for  the  commenoe- 
ment  of  the  interest,  or  the  enjoyment  of  the  use  or  in- 
come of  such  residue,  the  legatee  for  life  is  entitled  to  the 
interest  or  income  of  the  clear  residue,  as  afterwards  as- 
certained, to  be  computed  from  the  time  of  the  death  of 
the  testator."  The  same  doctrine  was  maintained  in 
Cooke  V.  Meeker  {36  N.  F.,  «(?);  2  Williams  on  Executore 
{6th  Am.  ed.,  11^92^  and  note  L)\  Lynch  v.  Mahoney  {2 
Bedf. ,  i7j^).  So  also,  in  Sargent  v.  Sargent  {103  Mass., 
e99)y  Gray,  Ch.  J.,  says : 

*'In  this  court,  the  general  rule  is  established,  that  the 
tenant  for  life  is  entitled  to  the  income  of  a  residue  given 
in  trust  from  the  time  of  the  testator's  death;  because 
any  other  rule  would  take  away  the  income  from  the 
tenant  for  life,  and  apply  it  to  the  increase  of  the  capital 
for  the  benefit  of  the  remainderman.  The  rights  of  the 
tenant  for  life,  certainly,  can  be  no  less  in  a  special  fund 
set  apart  by  the  testator  than  in  a  residuary  bequest. 
The  necessary  delay  in  carrying  out  the  secondaiy  and 
incidental  intention  of  the  testator,  as  to  the  form  of  in- 
vestment, should  not  be  allowed  to  defeat  his  primary  in- 
tention, as  to  the  immediate  benefit  of  the  fund." 

But  it  is  sought  to  take  this  case  out  of  the  rule  by 
showing  that  the  testator  had  made  liberal  piovisions  for 
his  wife  in  the  second  and  third  clauses  of  his  will  for  the 
first  year  after  his  death,  and  for  that  reason  the  legacy 
should  only  draw  interest  from  one  year  after  the  testa- 
tor's death. 

I  think  the  executors  cannot  separate  the  last  provis- 
ion from  the  others.  All  must  take  effect  from  the  death 
of  the  testator,  as  all  were  expressly  given  in  lieu  of 
dower.    Interest  must,  therefore,  be  allowed  Mrs.  Bui- 
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laxd  on  the  one  fifth  part  of  the  residuary,  directed  to  be 
invested  for  her  benefit  from  the  death  of  the  testator. 
The  fourth  objection  must  be  sustained. 


On  June  19th,  1883,  the  following  additional  opinion 
was  filed  : 

The  Surrogate. — Upon  the  submission  of  the  findings 
in  this  case,  another  question  was  presented,  which  was 
not  argued  by  counsel  on  either  side  on  the  former  sub- 
mission, viz. :  Who  is  entitled  to  the  two  lapsed  legacies, 
one  of  $2,000  and  the  other  of  $25,000,  the  legatees  hav- 
ing died  before  the  testator  ? 

I  am  of  the  opinion  that  they  fall  into  the  residuum, 
and  that  John  R.  BuUard  and  Lewis  H.  Bullard,  who 
survived  the  testator,  each  take  one  fifth  of  the  same 
under  the  residuary  clause;  and  two  fifths  of  the  $27,- 
000  bequests,  which  might  have  gone  to  William 
Bullard  under  the  residuary  clause  but  for  his  death, 
and  the  one  fifth,  which  the  widow  might  have  taken  but 
for  the  bar  by  the  will,  devolve  to  the  next  of  kin. 

In  reference  to  the  question  of  interest  to  which  the 
widow  is  entitled  on  the  one  fifth  residuary  directed  to 
be  invested  for  her  benefit,  I  think  she  should  receive  in- 
terest at  the  rate  of  six  per  cent.,  per  annum,  for  one 
year  from  the  testator's  death,  and,  since  that  time,  such 
interest  on  the  principal  share  as  it  earned  in  the  hands 
of  the  trustees. 

Decreed  accordingly. 
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Cattaraugus  Coukty.— Hon.  ALFRED  SPRING,  Sue- 

ROGATE. — August,  1881. 

Larabee  v.  Ballard. 

In  the  matter  of  the  probate  of  a  paper  propounded  as  a 
codicil  to  the  last  tuill  and  testament  of  Kelset 
Ballard,  deceased. 

The  rule  reitf  rated,  that  a  pubstantial  complinnce  with  each  of  the  four  re- 
quirements of  the  statute  relating  to  execution  (R.  S.,  part  2,  ch.  6,  tit. 
1,  §  40),  is  necessary  to  make  a  valid  will. 

After  the  scrivener,  E.,  who  drew  the  paper  propounded  as  a  codicil,  had 
completed  the  draft,  decedent  requested  him  to  sign  decedent's  name 
thereto  '*per  W.  K.,"  which  he  did.— 

Held,  that  such  signature  of  E.,  was  not  available  as  that  of  a  ^ubacribiDg 
witness. 

While  the  scrivener  was  drawing  the  alleged  codicil,  decedent  asked  him 
whether  he  could  witness  it  without  calling  any  one  else,  whereto  the 
arrivener  assented.  Afterwards,  decedent  went  into  a  store  and  asked 
B.,  who  was  there,  to  witness  an  nlteration  in  liis  will.  Decedent  and 
B.  then  went  into  the  office  where  K.  was,  with  the  instrument.  B. 
thereupon  asked  decedent  if  he,  cbckTiowledged  that  to  be  his  ^iork^  whereto 
decedent  assented. — 

HeM,  no  sufficient  declaration  by  testator  of  the  character  of  the  instrument 

This  was  a  petition  by  Truman  A.  Ballard  for  the  pro- 
bate of  an  instrument  propounded  as  a  codicil  to  dece- 
dent's will ;  opposed  by  Phoebe  A.  Larabee  and  others. 

The  facts  appear  sufficiently  in  the  opinion . 

William  Manlbt,  for  proponent. 

D.  B.  Allbk  aTid  W.  G.  Laidlaw,  for  conteetanta. 

The  Surrogate. — Every  last  will  and  testament  of 
real  or  personal  property,  or  both,  shall  be  executed  or 
attested  in  the  following  manner: 
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1.  It  shall  be  subscribed  by  the  testator  at  the  end  of 
the  will. 

2.  Such  subscription  shall  be  made  by  the  testator  in 
the  presence  of  each  of  the  attesting  witnesses,  or  shall 
be  acknowledged  by  him  to  have  been  so  made  to  each  of 
the  attesting  witnesses. 

3.  The  testator  ....  shall  declare  the  instrument  so 
subscribed  to  be  his  last  will  and  testament. 

4.  There  shall  be  at  least  tWo  attesting  witnesses,  each 
of  whom  shall  sign  his  name  as  a  witness  at  the  end  of 
the  will  at  the  request  of  the  testator  (R.  S.,  part  2,  ch. 
6,  tit.  1,  §  40). 

A  multitude  of  cases,  decided  since  the  enactment  of 
the  statute  recited,  showsclearly  that  these  requirements 
are  not  a  dead  letter,  but  that  a  substantial  compliance 
with  all  their  provisions  is  absolutely  essential  to  make  a 
valid  will. 

In  the  case  of  Chaffee  v.  Bap.  Miss.  Conv.  (iO  Paige, 
86),  which  is  recognized  as  a  leading  qase,  the  testatrix 
called  the  attesting  witnesses  into  her  room,  placed  her 
finger  on  her  mark  at  the  end  of  the  instrument  and  said 
to  the  witnesses:  **  I  acknowledge  this  to  be  my  last  will 
and  testament."  The  court  held  that  this  was  not  suf- 
ficient proof  that  she  acknowledged  the  mark  to  be  her 
subscription  to  the  instrument.  The  witnesses  unques- 
tionably knew  the  nature  of  the  act  they  were  perform- 
ing, but  the  plain  provisions  of  the  statute  were  not  fully 
complied  with. 

In  Seymour  v.  Van  Wyck  (^  Selden,  120\  the  testator 
subscribed  the  instrument  in  the  presence  of  the  attest- 
ing witnesses,  and  gave  directions  to  the  draughtsman  to 
write  what  was  necessary  for  the  witnesses  to  sign,  and 

Vol.  I.— 82 
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requested  them  to  sign  as  wituesses,  which  they  did  in 
his  presence;  but  testator  omitted  to  declare  the  instru- 
ment to  be  his  will.  In  that  case,  the  testator  was  un- 
mistakeably  of  sound  mind,  and  the  nature  and  char- 
acter of  the  transaction  must  have  satisfied  the  subscrib- 
ing witnesses  that  they  were  officiating  as  witnesses  to 
y  his  will,  yet  the  court  affirmed  the  decree  of  the  Surro- 
gate rejecting  the  instrument.  One  of  the  indispensable 
requisites  in  the  execution  of  wills,  to  wit,  the  declara- 
that  it  was  his  last  will,  was  omitted,  and  the  court 
justly  came  to  the  conclusion  that  the  statutes  were  not 
puiely  a  fiction  devised  for  the  amusement  and  entertain- 
ment of  the  readers  of  Beadle's  publications. 

In  Mitchell  v.  Mitchell  {16  Hatty  97),  which  was  af- 
firmed by  the  Court  of  Appeals,  the  testator  handed  a 
paper  to  one  of  the  witnesses,  both  being  present,  and 
said  he  had  a  paper  he  wished  them  to  sign.  He  also 
said:  *'This  is  my  will,  I  want  you  to  witness  it."  He 
also  declaimed  it  to  be  his  last  will  and  testament,  but  neg- 
lected to  acknowledge  that  he  had  signed  the  same,  or 
that  the  subscription  was  his  own.  The  court  held  that 
the  will  was  not  properly  executed. 

In  the  famous  case  of  Jackson  v.  Jackson  {39  N.  K, 
153)  the  subscribing  witnesses  signed  the  instrument  be- 
fore tlie  testator,  but  while  all  were  present,  and  upon 
the  same  occasion  that  the  will  was  subscribed  by  him; 
yet  the  court,  holding  rigidly  and  inflexibly  to  a  strict 
intei-pretation  of  the  statute,  rejected  the  instrument  pro- 
pounded. See,  also,  the  strong  case  of  Lewis  v.  Lewis 
{UN.  Y.,221). 

In  fact,  so  uniform  and  frequent  are  these  decisions 
that  the  rule  has  become  thoroughly  established,  that  a 
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substantial  compliance  with  the  four  statutory  require- 
ments is  necessary  to  make  a  valid  will. 

In  the  case  under  consideration,  Kenyon,  the  scrivener 
who  drafted  the  codicil  to  the  will,  testifies  that,  after 
he  had  completed  the  draft  of  the  will,  testator  requested 
him  to  sign  his — testator's — name  **per  W.  Kenyon," 
which  he  did. 

The  statute  says  each  attesting  witness  shall  sign  as  a 
witness. 

It  is  the  baldest  pretence  to  say  that  Kenyon  signed 
his  name  as  a  witness.  He  wrote  testator's  name  at  his 
request,  in  accordance  with  his  directions,  and  when 
that  was  done,  the  first  of  the  four  statutory  safeguards 
or  requirements  had  been  complied  with. 

There  were  still  three  separate  and  distinct  steps  in 
the  procedure,  necessary  to  be  made  before  his  will  was 
validly  executed,  and  one  of  them  was  the  signature  of 
the  attesting  witnesses.  Kenyon  testifies  that  he  sup- 
posed he  had  signed  the  codicil  again,  as  a  witness,  until 
the  instrument  was  shown  him  on  the  trial,  clearly 
showing  that  it  was  an  omission  on  his  part,  that  the 
signature  made  was  in  no  sense  as  an  attesting  witness. 

But  there  are  other  defects  in  this  loose  proceeding, 
equally  as  fatal  as  the  one  instanced. 

While  Kenyon  was  drafting  the  codicil,  Ballard  asked 
him  if  he  could  witness  it  without  calling  any  one 
else.  Kenyon  said  he  could.  There  was  no  other  publi- 
cation of  the  codicil  to  Kenyon,  no  declaration  that  the 
instrument  was  a  codicil  to  his  last  will  and  testament. 

After  the  signing  had  been  done  by  Kenyon  for  the 
testator,  Ballard  went  into  the  store  where  Butterfield, 
the  attesting  witness,  was,  and  asked  him  to  witness  an 
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alteration  in  his  will.  They  then  went  into  the  office 
where  Kenyon  was,  with  the  instrument.  Butterfield 
asked  testator  ''if  he  acknowledged  that  to  be  his 
work? "  He  said  he  did.  There  was  no  other  publica- 
tion or  declaration  or  acknowledgement  of  any  kind, 
made  to  Butterfield.  This,  certainly,  was  not  a  sufficient 
acknowledgement,  in  the  light  of  the  cases  I  have  cited. 

I  dislike  exceedingly  to  reject  this  codicil  on  what  may 
seem  so  technical  grounds,  but  these  provisions  of  the 
statute  are  at  once  simple,  easily  to  be  comprehended 
and  salutary.  For  courts  to  disregard  them  by  evasion 
would  be  the  boldest,  most  reprehensible  violation  of 
duty,  a  base  attempt  to  shirk  responsibility.  The  surest 
method  of  rendering  a  just  statute  obsolete  in  practice  is 
to  treat  it  slightingly,  and  as  of  no  consequence;  but  the 
lawyer  who  does  it  is  untrue  to  his  profession  and  to  his 
manhood.  If  courts  construe  the  statutes  according  to 
their  letter  and  spirit,  testators  will  soon  learn  the  neces- 
sity of  care  and  caution  in  the  execution  and  attestation 
of  their  wills.     The  codicil  must  be  rejected. 

Decreed  accordingly. 
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Cattaraugus  County.— Hon.  ALFRED  SPRING,  Sur- 
rogate.— October,  1881. 

Ballard  v.  Charlesworth. 

In  the  matter  of  the  grant  of  letters  testamentary  to 
Samuel  Charlesworth,  as  executor  of  the  will 
of  Kelsey  Ballard,  deceased. 

Code  Civ.  Pro..  §  2638,  subd.  1,  allowing  an  objection  to  the  grant  of 
letters  testamentary  to  one  named  as  executor  in  a  will,  on  the  ground 
"that  his  circumstances  are  such  that  they  do  not  ailord  adequate 
security  to  the  creditors  or  persons  interested  in  the  estate,  for  the 
due  administration"  thereof,  does  not  differ  materially  from  the  stat- 
ute which  it  supersedes.  The  term  '*  adequate  security  "  does  not 
have  reference,  primarily,  to  pecuniary  responsibility. 

The  fact  that  one  named  as  executor  in  a  will  is  worth  only  half  as  much 
as  testator  is  not  a  sufficient  reason  for  requiring  a  bond  as  a  condi- 
tion precedent  to  the  issuing  to  him  of  letters  testamentary. 

Where  a  testator,  in  his  good  Judgment,  has  exhibited  confidence  in  an- 
other by  nominatinj?  the  latter  executor  of  his  will,  a  court  should  not 
interfere  on  bo  slight  a  pretext  as  mere  poverty  on  the  part  of  the  nom- 
inee. 

Shields  V.  Shields  mBarh.,  56— followed. 

Objections  to  the  issuing  of  letters  testamentary  to 
Samuel  Charlesworth,  named  as  executor  in  decedent's 
will;  filed  by  Truman  A.  Ballard  and.  another,  legatees 
therein  mentioned.  The  facts  appear  sufficiently  in  the 
opinion. 

D.  B.  AiiLBir,  for  executor, 
William  Maklst,  for  objector. 

The  Surrogate. — The  only  ground  upon  which  objee- 
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tions  to  the  issuing  of  letters  testamentary  to  the  exec- 
utor named  in  the  will  are  based,  is  that  his  financial 
condition  is  so  precarious  that  the  estate  would  be  unsafe 
in  his  hands.  There  is  no  imputation  resting  upon  his 
integrity /and  no  pretence  but  that  he  is  honest  and  com- 
petent to  manage  the  large  estate  which  the  testator  saw 
fit  to  entrust  to  his  charge. 

The  aggregate  property  of  deceased  is  about  twelve 
thousand  dollars,  while  the  executor  is  worth  only  about 
six  thousand  dollars,  and  from  this  the  two  legatees 
who  have  filed  objections  infer  that  the  estate  is  liable 
to  be  dispersed  or  wasted.  Subdivision  1  of  §  2638  of  the 
Code,  which  is  the  foundation  of  these  proceedings,  is 
not  materially  different  from  the  statute  in  force  pre- 
viously to  its  enactment  (see  3  R.  S.,  6th  ed.,  73,  §  7). 
Under  that  statute,  it  has  been  held  that  the  term  **  ade- 
quate security  "  does  not  have  reference  primarily  to  the 
executor's  pecuniary  responsibility,  but  to  his  habits  of 
husbandry,  whether  provident  or  improvident,  whether 
reckless  or  careful  (Shields  v.  Shields,  60  Bat^b,,  56;  Man- 
deville  v.  Mandeville,  8  Paige,  475). 

The  doctrine  is  a  salutary  one  that,  where  a  testator, 
in  the  matuiity  of  his  powers,  and  having  an  intimate 
personal  relation  with  the  man  he  names  as  his  execu- 
tor, living  in  close  proximity  to  him  for  years,  and  un- 
derstanding thoroughly  his  temperament,  habits  and 
mode  of  life,  chooses  his  executor  thus  deliberately,  a 
court  should  not  interfere  with  this  clearly  expressed 
wish  of  deceased,  unless  there  is  palpable  proof  showing 
that  testator  has  made  an  injudicious  and  unsafe  selec- 
tion. The  bare  isolated  fact  that  the  executor  is  only 
worth  one  half  this  large  estate  is  not  a  sufiScient  reason 
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to  require  the  giving  of  a  bond  as  a  condition  precedent 
to  the  issue  of  letters. 

Even  if  he  was  poor,  it  could  not  overmatch  a  life  of 
conceded  integrity  and  trustworthiness.  If  the  testator, 
in  his  good  judgment,  had  confidence  in  the  integrity  of 
his  executor,  surely  a  court  should  not  interfere  on  so 
slight  a  pretext 

I,  therefore,  find  and  direct  that  the  proceedings  be 
dismissed  and  that  letters  be  issued  to  the  executor. 

Ordered  accordingly. 


Cattaraugus  County.— Hon.  ALFRED  SPRING,  Sub- 
rogate.— August,  1882, 

Sheldon  v.  Dow. 

In  the  matter  of  the  probate  of  the  last  will  and  testament 

of  Demarius  Sheldon,  deceased. 

The  same  acute  perceptions  and  enlarged  comprehension  are  not  requisite 
in  a  testator  disposing  of  a  few  acres  of  land  in  a  rural  district,  and  a 
few  securities,  as  in  one  distributing  a  diversified  property  of  the  value 
of  a  million  dollars. 

Where  all  the  persons  interested  in  procuring  the  rejection  of  an  alleged 
will  arc  of  full  age,  and  none  of  them  authorizes  any  appearance,  but 
the  sole  contestant  is  one  named  as  executor  in  a  prior  will,  he,  being 
in  court  by  virtue  of  a  mere  technical  provision  of  statute,  stands  in 
the  attitude  of  a  volunteer;  and  proof  of  mental  incapacity  on  the  part 
of  decedent  should  be  of  unusual  force  to  justify  a  court  in  refusing 
probate. 

The  paper  propounded  a^  testatrix's  will  was  executed  in  January,  1881, 
about  two  months  before  her  death,  and  when  she  was  nearly  eighty 
years  of  age.  For  more  than  three  years  she  had  been  an  invalid,  in 
consequence  of  an  attack  of  paralyais,  before  which  she  had  been  of 
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fair  iutelligence,  of  a  reticent  disposition,  aod  a  diligent  reader. 
She  had  no  children,  but  was  the  widow  of  8.,  one  of  whose 
grandchihiren  was  principal  devisee  in  the  will.  Her  properly  con- 
sisted of  a  homestead  of  a  few  acres,  and  a  small  amount  in  securities. 
Nothing  in  the  wjII  indicated  a  lack  of  mental  vigor,  or  chilled  for  crit- 
icism. Durius^  four  months  preceding  the  execution,  she  was  under 
the  care  of  others,  by  wliose  testimony  it  appeared  that  she  wa-s  the 
victim  of  hallucinations — as  that  .she  was  not  in  her  room  when  she  was, 
that  it  had  been  altered,  that  it  w»s  occupied  by  gipseys  or  Indians,  Ibat 
she  had  bft**n  confined  in  a  cellar,  etc. ;  which  delusions,  however,  were 
intermittent,  and  not  of  daily  occurrence.  Proponent's  evidence,  on 
the  contrary,  was  plain  to  the  effect  that  she  was  mentally  capable. 
In  short,  there  was  a  conflict  of  evidence,  showing,  on  the  one  hand, 
that  she  was  almost  totally  imbecile,  and.  on  the  other,  that  she  re- 
tained her  mentid  faculiies  sufficiently  to  qualify  her  to  make  a  will. 
On  the  day  of  the  drawing  and  execution  of  the  paper  propounded, 
she  conversed  intelligently  with  the  draftsman  as  to  changes  to  be 
made  in  her  dispositions  as  contained  in  a  prior  will,  and  directed  that 
will  to  be  burned;  and  the  testimony  of  the  subscribing  witnesses,  so 
far  as  it  disclos(>d  the  facts,  showed  nothing  irrational  as  then  oc- 
curring.— 

HMtlh&tf  in  view  of  the  conflict  of  evidence  as  to  decedent's  capacity 
previously  to  the  time  of  execution,  the  controversy  must  be  narrowed 
down  to  that  period;  that  the  evidence  disclosed  a  mental  condition  a( 
that  time  .sutficiently  sound  to  enable  her  to  make  a  will;  and  that  thff 
petition  for  probate  must  be  granted. 

Delafield  v.  Parish,  2f>  N.  T.,  1 — compared. 

Application,  for  the  probate  of  decedent'vS  will,  by 
Albert  G.  Dow,  named  as  executor  therein;  opposed  by 
Greorge  Sheldon,  named  as  executor  in  an  alleged  prior 
will.     The  facts  appear  sufficiently  in  the  opinion. 

Wm.  H.  Henderson  and  J.  G.  Johnson,  for  praporientB, 
Hni>BON  Anslet  and  P.  W.  Stevens,  for  eonteitanU. 

The  Surrogate.— The  last  will  and  testament  of 
testatrix,  which  is  here  offered  for  probate^  was  ex- 
ecuted on  January  31st,  1881,  when  she  was  nearly 
eighty  years  of  age.  Although  deceased  left  a  sister  and 
others,  who  would  be  benefited  by  the  rejection  of  the 
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instrument  propounded,  objections  are  filed  only  on  be- 
half of  the  executor  of  a  previous  will.  While  the  ob- 
jections are  of  the  usually  elaborate  kind,  the  contest 
really  hinges  upon  the  single  question  of  the  mental  ca- 
pacity of  tCvStatrix — was  she  of  sound  disposing  mind 
and  memory  at  the  time  of  the  execution  of  the  will? 

Previously  to  the  paralytic  attack  which  culminated  in 
her  dearth,  the  testatrix  was  a  lady  of  fair  intelligence, 
of  taciturn,  reticent  disposition,  a  devoted  member  of 
the  congregational  church  of  Randolph,  and  a  diligent 
reader  of  religious  books  and  papers.  For  three  or  foiu* 
years  before  her  decease,  she  had  been  an  invalid  by  rea- 
son of  an  attack  of  hemiplegia,  which  incapacitated  her 
from  engaging  in  manual  labor.  She  never  had  any 
children,  and  her  nearest  relative  was  a  sister  who  re- 
sided near  her,  in  Randolph.  At  the  time  of  her  mar- 
riage to  Mr.  Sheldon,  he  was  the  father  of  five  children, 
two  of  whom  are  now  living,  the  others  having  died 
leaving  issue,  among  whom  are  Charles  0.  Sheldon,  the 
principal  devisee  of  the  instrument  propounded,  and 
Thaddeus  Sheldon,  a  devisee  named  in  a  former  will. 
The  property  of  deceased  consisted  of  a  house  and  a  few 
acres  of  land  in  Randolph,  upon  which  she  resided  at  the 
time  of  her  death,  with  a  few  notes  or  mortgages,  the 
amount  or  kind  of  which  was  not  developed  upon  the 
trial.  There  is  nothing  whatever  in  the  will  itself,  indi- 
cating a  lack  of  mental  vigor  in  the  testatrix. 

As  far  as  can  be  gleaned  from  the  voluminous  mass  of 
testimony  in  the  case,  Charles  C.  Sheldon  was  regarded 
with  as  much  favor  and  affection  by  testatrix  as  anyone 
else.  Her  equable  temperament  never  permitted  her  to 
burst  forth  in  ebullitions  of  either  joy  or  anger,  but  she 
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never  spoke  disparagingly  or  in  a  vexed  manner  about 
Charles  C.  Sheldon.  Nor  is  the  will  radically  different 
from  the  one  made  in  the  spring  preceding,  when  her 
mental  faculties  were  certainly  not  sufficiently  impaired 
to  render  her  incapable  of  appreciating  the  condition  and 
amount  of  her  property,  and  who  were  the  proper  objects 
of  her  bounty.  That  will  was  made  subsequently  to  the 
one  sought  to  be  propounded  by  the  contestant  in  this 
case;  and  in  that  will  she  devised  her  real  estate  to  Thad- 
deus  Sheldon,  and,  in  case  he  died  without  issue,  to 
Charles  C.  Sheldon,  and,  after  a  few  unimportant  altera- 
tions, named  the  same  persons  residuary  devisees  and 
legatees,  as  in  the  will  now  under  consideration ;  so  that, 
in  her  treatment  of  those  who  possibly  might  have 
claims  upon  her,  testatrix  exhibited  no  striking  peculi- 
arity, nothing  calling  for  criticism. 

During  the  latter  part  of  October  preceding  her  death, 
a  widow 'lady,  Mrs.  Laura  Ford,  with  her  married 
daughter,  moved  into  the  house  of  testatrix,  and  re- 
mained there,  taking  care  of  her  until  her  death,  which 
occurred  in  March,  1881.  Mrs.  Ford  and  her  daughter 
and  several  neighbors  relate  many  acts  and  detail  many 
conversations  with  testatrix,  clearly  showing  slie  was  at 
times  deranged.  Among  other  things,  the  testatrix  had  a 
hallucination  to  the  effect  that  she  was  not  in  her  room 
when  actually  occupying  it.  This  was  of  frequent  oc- 
currence, and  her  attendant,  Mrs,  Ford,  and  others, 
would  call  her  attention  to  familiar  articles  of  furniture, 
but  usually  failed  to  arrest  her  attention,  although,  after 
a  little  rest  or  a  nap,  she  would  seem  to  understand 
where  she  was.  Again,  she  would  become  possessed  of 
the  idea  that  her  chambers  had  been  altered  by  tearing 
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out  the  partition;  that  they  were  occupied  by  gipseys  or 
Indians;  that  her  house  had  been  turned  around;  that  she 
had  been  kept  in  a  cellar  whUe  visiting  with  her  sister, 
often  failed  to  recognize  acquaintances  of  long  standi* 
These  and  many  other  acts  and  conversations,  detailed 
by  the  witnesses  for  the  contestant,  certainly  show  that 
the  testatrix  at  times  was  incapable  of  transacting  any 
business  whatever,  or  even  of  realizing  her  condition. 

But  the  proof  offered  on  behalf  of  proponent  is  equally 
as  plain  and  perspicuous  that,  at  other  times,  she  com- 
prehended fully  the  matter  at  hand,  and  possessed  testa- 
mentary capacity.  Dr.  Cowles,  who  was  her  attending 
physician  when  any  was  needed,  had  a  conversation 
with  testatrix  upon  religious  subjects,  in  which  she  ex- 
hibited good  sense  and  intelligence,  and  during  his  visits 
he  says  he  discovered  nothing  in  his  patient  irrational. 
Mrs.  Latham,  an  aquaintance,  relates  a  conversation 
wherein  testatrix  stated  she  desired  to  hire  her  to  take 
care  of  her,  and  they  failed  to  agree  upon  a  price,  Mre. 
Latham  desiring  five  dollars  per  w^eek,  and  testatrix  in- 
sisting that  she  could  only  afford  to  pay  four  dollars  and 
fifty  cents.  Mrs.  Ford  confirms  this  story  of  her  econ- 
omy, a,s  she  admits  that  testatrix  knew,  to  a  cent,  how 
their  accounts  stood,  up  to  within  a  very  few  days  of  her 
death.  Mrs.  Earl  narrates  two  or  three  conversations, 
wherein  decedent  made  very  intelligent  inquiries,  inter- 
spersed with  pertinent  remarks  relative  to  a  mutual  ac- 
quaintance. Mrs.  Earl  also  tells  of  a  talk  with  Mrs. 
Sheldon,  in  which  she  spoke  disparagingly  of  Mrs.  Shum- 
way,  who  was  a  free  methodist,  and  alluded  to  women 
speaking  in  meeting,  aptly  quoting  St.  Paul  in  disap- 
proval of  this  practice. 
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Again,  Hon.  Rodney  R.  Crowley,  a  reputable  attorney, 
visited  Mi's.  Sheldon,  professionally,  on  December  4th, 
1880,  and  had  her  make  the  usual  affidavit  for  a  wid- 
owed pensioner,  and  also  had  her  sign  the  usual  pension 
vouchers.  That  she  comprehended  fully  what  she  was 
doing,  his  clear  statement  of  the  conversation  and  of  what 
occurred  then, proves.  And  on  March  4th,  only  a  few  days 
before  her  death,  when  she  was  very  low,  he  called  and 
went  through  a  similar  ceremony,  and  she  recognized 
him,  and,  as  far  as  her  eyes  and  expression  could  convey 
any  idea,  she  seemed  to  understand  the  nature  of  his 
business. 

So  that  we  have  conflicting  evidence  establishing, on  the 
one  hand,  that  she  was  almost  a  driveling  idiot,  and,  on 
the  other  hand,  that  she  retained  her  mental  faculties 
sufficiently  to  be  capable  of  making  her  will;  and  the  con- 
troversy must  be  narrowed  down  to  the  time  when  the 
will  was  executed. 

The  evidence  shows  to  my  satisfaction  that,  on  the  day 
the  will  was  executed,  she  was  in  better  condition  than 
ordinarily;  she  had  what  is  termed  a  **  poor  spell"  on 
the  preceding  day,  and,  recovering  from  that,  as  is  often 
the  case,  her  mental  powers  were  rendered  more  acute  by 
the  reaction.  The  will  was  drawn  by  ex-Senator  Dow, 
an  acquaintance  of  long  standing,  a  member  of  the  same 
church  to  which  testatrix  belonged,  and  the  banker  with 
whom  she  kept  her  little  account.  Mr.  Dow  states  that,  on 
the  day  he  drafted  the  will,  he  was  at  the  house  fully  two 
hours;  that  he  had  the  other  will  with  him,  which  he  also 
had  drawn;  that,  after  a  short  and  informal  but  perfectly 
intelligible  conversation  with  testatrix,  he  stated  or  read  to 
her  the  first  devise  or  bequest  in  the  will  he  had  with 
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him,  and  asked  what  change,  if  any,  she  desired  in  that. 
She  said  she  wished  the  homestead  willed  to  Charles,  as 
Thaddeus  was  East,  and  she  did  not  think  he  would  ap- 
preciate it.  Her  statements,  anent  the  change  in  the 
legacy  to  the  Home  Missionaiy  Society,  were  very  sen- 
sible, that  she  would  give  liberally  if  the  church  would 
give  as  hberally.  Upon  Senator  Dow  stating  that  she 
had  better  do  as  she  wished,  regardless  of  what  the  church 
might  do,  she  concluded  to  give  only  fifty  dollars  to  the 
Missionary  Society. 

The  few  changes  that  were  made  in  the  will  were  made, 
certainly,  at  her  suggestion,  and,  where  any  reason  was 
given  for  any  change,  it  seemed  to  be  a  reasonable  one; 
and,  where  no  reason  was  assigned,  the  change  in  the 
bequest  does  not  seem  in  the  least  nonsensical.  The  at- 
testing witnesses  testify  to  sufficient  to  prove  a  formal 
execution  of  the  will,  and  everything  they  saw  there,  as 
far  as  they  disclose  the  facts,  shows  nothing  iiTational. 
After  the  will  was  drawn,  testatrix  was  asked  by  Mr. 
Dow  what  should  be  done  with  the  old  will,  when  she 
said  *'  burn  it;  "  and  it  was  accordingly  burned. 

This  entire  transaction,  as  detailed  by  Senator  Dow, 
convinces  me  that  testatrix,  at  that  time,  had  a  clear  ap- 
preciation of  her  property,  and  to  whom  she  designed  it 
to  pass  upon  her  decease.  The  counsel  for  the  contestant, 
in  their  arguments,  which  were  very  able  and  prepared 
with  care,  rely  largely  upon  the  famous  Parish  will  case 
{S6  N.  F.,  i).  In  that  case,  the  testator,  Henry  Parish, 
before  his  paralytic  attack,  was  a  man  of  remarkable 
business  ability,  and  possessed  of  an  ample  fortune;  and 
simply  to  appreciate  and  understand  his  property,  varied 
in  kind  as  it  was,  required  at  least  ordinary  comprehen- 
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sion.  Mr.  Parish  was  also  a  man  of  scholarly  attain- 
ments, of  affectionate  disposition,  and  courteous  in  man- 
ner. After  his  paralytic  attack,  he  never  showed  the 
least  desire  to  communicate  with  his  family  or  friends, 
and  every  attempt  to  induce  him  to  write,  to  learn  to  ex- 
press himself  by  the  use  of  letters  printed  upon  blocks,  or 
by  any  other  expedient,  resulted  in  complete  failure.  He 
could  not  speak  at  all,  and  only  gave  any  expression  by 
signs  which  the  principal  beneficiary  in  the  rejected  codi- 
cil says  were  unintelligible  and  contradictory,  at  times 
were  of  assent  and  at  others  of  dissent,  or  were  absolutely 
meaningless;  and  the  execution  of  the  will  depended  upon 
these  uncertain  signs.  During  the  several  years  in  which 
he  was  a  coniBrmed  paralytic  he  never  engaged  in  a  sin- 
gle business  transaction,  or  even  manifested  the  slightest 
interest  in  the  management  of  his  vast  property;  and  it 
is  hardly  presumable  that  if,  at  any  time,  a  ray  of  intelli- 
gence had  penetiated  his  beclouded  intellect,  he  would  be 
so  wholly  silent  and  apathetic,  when  he  had  such  large 
business  interests,  and  was,  before  his  attack,  of  so  acute 
perceptions  on  inattere  of  business.  His  intimate  friend 
testifies  that,  during  all  the  time  of  his  protracted  illness, 
although  he  was  a  daily  visitor,  yet  he  never  noticed  the 
least  gleam  of  intelligence,  not  the  slightest  intimation 
that  the  testator  recognized  him  or  idealized  what  he  was 
doing.  His  personal  habits  were  uninterruptedly  unclean 
and  filthy.  Hemiplegia,  with  facial  paralysis,  had  dis- 
torted his  countenance,  and  this  dread  malady,  in  that 
form,  is  usually  a  sure  indication  that  the  mind  is  af- 
fected. 

To  say  that  Henry  Parish  and  Demarius  Sheldon  were 
counterparts,  that  they  were  afflicted  with  the  same  men- 
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tal  derangement,  is  equivalent  to  saying  that  paralysis 
operates  exactly  alike  upon  all  persons,  that  mental  weak- 
ness, in  fact  an  entire  absence  of  mental  power,  is  a 
necessary  concomitant  of  hemiplegia — a  statement  that 
meets  with  daily  contradictions.  That  Demarius  Shel- 
don engaged  in  intelligent  conversation  repeatedly  is 
shown  from  the  undisputed  evidence.  That  she,  at 
times,  displayed  prudence  and  shrewdness  in  her  little 
business  matters,  that  she  talked  sensibly  at  the  time  of 
the  execution  of  the  will,  are  facts  established  beyond  a 
doubt.  That  her  hallucinations  were  intermittent,  and 
were  not  of  daily  occurrence  and  were  followed  by  ra- 
tional conduct  on  her  part,  are  also  facts  potent  in  her 
unfortunate  history.  The  same  acute  perceptions,  the 
same  enlarged  comprehension,  are  certainly  not  required 
in  disposing  of  a  few  acres  of  land  in  a  rural  district  and 
a  few  notes,  as  in  distributing  a  diversified  property  of 
the  value  of  one  million  dollars. 

The  will  of  Parish  was  confessedly  unjust,  resulting 
substantially  in  the  disherison  of  brothers  whom  he  al- 
ways loved,  and  adding  to  his  wife's  portion  when  it  was 
already  superfluous  in  amount.  The  will  of  Demarius  Shel- 
don has  no  element  of  injustice  worked  into  it.  Thaddeus, 
who  was  one  of  the  principal  beneficiaries  in  the  previous 
will,  bore  no  close  relation  to  testatrix,  and  he  does  not 
even  come  into  court  to  dispute  the  justice  of  the  last 
will,  or  to  assert  his  rights.  The  contestant  is  in  court 
by  force  of  a  mere  technical  provision  of  the  statute,  and 
all  those  interested  in  the  rejection  of  the  will  being  of 
full  age  and  not  authorizing  any  appearance,  the  contest- 
ant appears  in  the  attitude  of  a  volunteer. 

Under  such  circumstances,  proof  of  the  mental  inca- 
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pacity  of  testatrix  should  be  of  unusual  force  to  justify  a 
court  in  rejecting  the  will.  I  have  carefully  examined 
the  cases  cited  by  the  counsel  for  the  contestant,  but  find 
none  so  favorable  to  their  position  as  the  Parish  case, 
and,  as  I  have  endeavored  to  show,  there  are  many  fea-  . 
tures  distinguishing  that  case  fi'om  the  one  under  consid- 
eration. 

I,  therefore,  find  that  the  will  made  by  Demarius  Shel- 
don on  January  31st,  1881,  was  her  last  will  and  testa- 
ment; that  the  same  was  properly  executed;  that,  at  the 
time  of  its  execution  she  was  of  sound  and  disposing 
mind  and  memory,  and  was  under  no  restraint;  and  I 
direct  that  the  same  be  admitted  to  probate  as  a  will  of 
real  and  personal  estate. 

Decreed  accordingly. 


OATTABAuaus  CouNTT.— HoN.  ALFRED  SPRING,  Sub- 
rogate.—January,  1883. 

Wood  v.  Bishop. 

In  the  matter  of  the  probate  of  the  last  will  and  testament 

of  James  E.  Bishop,  deceased. 

The  law  of  wills  has  for  its  foundation  the  right  of  every  man  to  dispose  of 
his  property  as  he  chooses,  however  absurd  or  inequitable  the  disposi- 
tion may  appear  to  others. 

"While  it  is  not  the  proper  policy  for  courts  to  "strain  after  probate,"  it  is 
equally  true  that  they  should  not  strain  to  refuse  it.  There  is  no  Pro- 
crustean rule  either  way. 

Though  differences,  in  a  will,  from  testator's  previous  intentions  as  ex- 
pressed in  a  prior  will,  tend  strongly,  when  aasociated  with  other  facts, 
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to  establish  undue  influence,  yet  where  the  proof  is  barren  of  such 
concomitant  facts,  the  mere  circumstance  is  of  no  importance;  otherwise 
a  cliange  of  testamentary  intention  would  be  forever  barred. 
Authorities  on  the  question  of  undue  influence, -K^ollatcd. 

Petition,  by  Lemuel  P.  Bishop  and  another,  for  the 
probate  of  decedent's  will;  opposed  by  Joel  Wood,  named 
as  executor  iji  an  alleged  prior  will,  and  others.  The 
facts  appear  sufficiently  in  the  opinion/ 

Nash  Ss  huscohv,  for  proponents, 

D.  J.  Wnxjox  and  F.  W.  Stevens, /(?r  contestants. 

The  Surrogate. — For  a  year  or  two  pi^evious  to  his 
death,  testator  was  afflicted  with  epileptic  fits  occurring 
at  infrequent  intervals,  and  it  is  claimed  on  the  part  of 
contestants  that  these  fits  had  so  enfeebled  him  as  to 
render  him  incapable  of  executing  a  will;  and,  second, 
that  the  will  was  the  result  of  undue  influence  exerted 
by  or  at  the  instigation  of  the  principal  beneficiaries 
named  in  the  will. 

Testator  had  always'  been  a  hard  working,  economical 
farmer,  of  ordinary  acquirements,  and  had  managed  to 
accumulate  a  small  property,  not  exceeding  in  value 
three  thousand  dollars.  He  had  lost  his  wife  several 
years  previous  to  his  death,  which  occuiTed  in  February, 
1882.  He  left  him  surviving  five  children,  each  of  whom 
was  married  at  the  time  of  his  death.  After  his  wife 
died,  testator  lived  a  portion  of  the  time  with  his  son 
William,  but  latterly  with  Perry,  who,  with  his  wife,  gets 
the  greater  part  of  the  property  by  the  last  will  of  testa- 
♦  tor,  which  was  executed  on  December  24th,  1881 

On  the  trial,  a  large  number  of  witnesses  was  sworn  on 
both  sides,  who  testified  as  to  the  mental  capacity  of  tes- 
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tator.  The  peculiarities  of  speech  and  action  detailed  by 
the  various  witnesses  for  the  contestants,  were  notice- 
able usually  when  he  was  recovering  from  the  prostra- 
tion incident  to  his  fits,  or  during  his  sickness,  in  Decem- 
ber. Dr.  Pool  visited  him  in  the  siunmer  preceding  his 
death,  and  evidently  at  a  time  when  he  was  recovering 
from  an  attack  of  epilepsy,  for  the  doctor  was  convinced 
that  he  was  not  only  incapable  of  transacting  any  busi- 
ness, but  that  he  would  remain  permanently  in  that  con- 
dition; and  yet  after  this  he  moved  to  Bucktooth,  and, 
while  there,  executed  the  will  relied  upon  by  contestants, 
when  he  was  without  doubt  compos  mentis.  In  fact,  a 
considerable  portion  of  contestant's  testimony  relates  to 
a  time  anterior  to  his  removal  to  Bucktooth,  and  is, 
therefore,  in  view  of  his  clearly  established  mental  vigor 
while  there,  of  but  little  moment  in  this  case.  He 
returned  from  Bucktooth  with  his  son  Perrv,  and  went 
to  living  on  his  home  farm  in  New  Albion  in  the  latter 
part  of  November;  and  shortly  after  was  taken  sick  with 
a  prostrating  illness  which  lasted  two  or  three  we^ks. 
During  its  continuance,  thei*e  were  times  when  he  was 
incapable  of  executing  a  will  or  transacting  any  business, 
and  the  contestants  have  produced  several  witnesses  who 
testify  to  facts  unmistakeably  showing  mental  incapacity 
-^at  that  time.  After  this,  he  rallied  sufficiently  to  be 
about  the  house,  and  also  regained  in  part  his  mental 
vigor.  After  his  return  from  Bucktooth,  he  does  not  seem 
to  have  suffered  any  from  epileptic  fits. 

Several  witnesses  on  behalf  of  proponents  testify  to 
transactions  and  circumstances  showing  the  old  gentle- 
man was  not  bereft  of  his  sense  and  judgment.  About 
the  time  the  will  was  made,  one  of  the  neighbors  pur- 
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chased  a  wood-mill  of  him,  and  they  made  the  bargain, 
the  testator  seemingly  comprehending  it  fully.  One  of 
th«  neighbors,  Matthew  Smith,  visited  him  once  or  twice, 
to  induce  him  to  reduce  the  rate  of  interest  on  a  mort- 
g€ig*^  held  by  testator  against  him,  so  as  to  conform  to  the 
six  per  irent.  rate  then  recently  the  law.  Testator  de- 
clined to  do  this,  stating  that  he  was  advanced  in  years, 
unable  to  earn  his  own  livelihood,  and  consequently  in 
need  of  the  money,  while  the  mortgagor  was  young,  vig- 
orous and  able  to  work^  When  the  interest  money  was 
paid  him,  he  counted  it  personally. 

This  sd.me  neighbor,  about  this  time,  sold  testator  a 
quarter  of  beef,  which  the  old  gentleman  bargained  for, 
and  when  the  beef  was  brought  in,  wittily  remarked, 
that  he  guessed  it  was  better  to  kill  the  cow  th  in  to  try 
and  winter  her;  that  he  had  cows  in  his  herd  no  fatter 
than  she  was.  And  he  then  apologized  for  this  cynicism 
by  saying  that  he  was  in  the  house  all  the  time,  and  must 
say  something.  The  witness  Pratt  was  an  old  friend  and 
neighbor  of  testator,  and  a  man  of  intelligence  and  ap- 
parent candor  and  truthfulness.  He  visited  testator  nearly 
every  day,  and  related  several  conversations,  in  each  of 
which  testator  was  rational. 

The  will  was  drawn  by  Mr.  Nash,  a  reputable  attorney, 
long  a  resident  of  the  same  town  in  which  testator  re- 
sided, and  an  acquaintance  of  many  years'  standing.  Mr. 
Nash  reached  testator^s  the  evening  preceding  the  e:Necu- 
tion  of  the  will,  and  prepared  the  same  that  evening,  at 
the  dictation  of  testator.  Decedent  gave  Mr.  Nash  a  state- 
ment, in  detail,  of  his  property,  and  gave  reasons  for  the 
disherison  of  his  son  William,  and  for  the  small  bequests 
to  others  of  his  children.    The  will  was  executed  on  the 
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succeeding  morning,  in  accordance  with  the  formal  re- 
quirements of  the  statute.  The  subscribing  witnesses 
unite  in  saying  that,  at  that  time  at  least,  he  was  compe- 
tent to  execute  the  will.  These  various  circumstances 
satisfy  me  that  testator  was  of  disposing  mind  at  the 
time  the  will  was  drawn  and  executed.  Of  course,  it 
could  not  be  expected  that  a  man  of  his  Umited  education 
and  restricted  methods  of  thinking  would  perform  acts 
and  engage  in  conversations  like  a  man  of  Chesterfield ian 
polish  or  one  wonted  to  habits  of  profound  thought,  but  in 
his  sphere  they  certainly  indicate  that  he  was  capable  of 
appreciating  who  were  the  proper  objects  of  his  bounty, 
and  the  nature  and  kinds  of  his  property.  The  bare  fact 
that  he  was  to  a  certain  extent  impaired  mentally  is  not 
a  sufficient  reason  for  rejecting  his  will.  The  court,  in 
Horn  V.  Pullman  {7S  N.  F.,  m9\  say,  at  page  276: 
''There  is  no  presumption  against  a  will  because  made 
by  a  man  of  advanced  age,  nor  can  incapacity  bo  inferred 
from  an  enfeebled  condition  of  mind  or  body.  Such  a 
rule  would  be  dangerous  in  the  extreme,  and  the  law 
wisely  sustains  testamentary  dispositions  made  by  per- 
sons of  impaired  mental  and  bodily  powers,  provided  the 
will  is  the  free  act  of  testator,  and  he  has  sufficient  intel- 
ligence to  comprehend  the  condition  of  his  property  and 
the  meaning  and  effect  of  the  provisions  of  the  wiH" 

On  the  question  of  undue  influence,  contestants  rely 
in  the  main  upon  two  circumstances:  1st,  that  the  will 
propounded  was  in  opposition  to  testator's  previously  ex- 
pressed intention,  as  appears  from  the  will  made  at  Buck- 
tooth  in  September,  1881;  and,  2d,  the  fact  that  testator 
resided  with  the  principal  beneficiaries  of  his  will,  thus 
affording  to  them  the  opportunity  of  exerting  undue  in- 
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fluence  upon  him,  they  contending  that  this  is  presump- 
tive proof  that  he  in  fact  fell  a  victim  to  such  influence. 
When  the  firet  will  was  made,  testator  resided  with 
Perry,  and  apparently  he  was  no  more  vigorous  in  mind 
then  than  when  the  last  will  was  executed;  so  that  what- 
ever objections  are  tenable  against  the  one  instrument 
would  apply  with  equal  pertinence  to  the  other.  His  hos- 
tility to  William  commenced  before  his  removal  to  Buck- 
tooth,  and,  for  aught  that  appears,  was  fanned  and  kept 
burning  by  the  old  gentleman  himself,  and  the  case  is 
devoid  of  a  circumstance  even  tending  to  show  that  Perry 
or  his  wife  encouraged  or  abetted  this  antipathy  in  the 
least.  A  man  of  advanced  years,  with  little  to  arrest  his 
attention  or  occupy  his  time  conceives  his  dislikes  fre- 
quently from  a  trivial  cause,  and,  if  he  has  a  predilection 
for  morbidly  thinking,  and  his  range  of  thought  is  narrow 
and  confined,  he  will  expand  a  triviality  into  something 
of  great  importance.  But  the  old  gentleman's  difficulties 
with  William  were  grounded  on  something  serious,  for 
they  had  resorted  to  arbitration  to  adjust  their  differ- 
ences, and  this  certainly  does  not  imply  that  the  warm 
feelings  usual  between  father  and  son  existed  between 
them.  While  the  fact  that  a  will  is  contrary  to  the  pre- 
viously expressed  intentions  of  a  testator  is  oftentimes  a 
strong  circumstance,  when  associated  with  other  facts,  to 
establish  undue  influence,  yet,  as  in  this  case,  where  the 
proof  is  barren  of  those  concomitant  circumstances,  the 
bare  fact  is  of  no  importance;  otherwise  a  change  of 
testamentary  intention  would  be  forever  banned.  The 
undue  influence  necessary  to  reject  a  will  must  be  such 
as  to  destroy  free  agency  on  the  part  of  testator,  depriv- 
ing him  of  the  mental  and  moral  power  to  act  freely,  and 
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constraining  him  to  execute  a  will  conti-ary  to  his  own 
wishes  (1  Redf.  on  Wills,  529, 630;  Rollwagen  v.RoUwagen^ 
03  N,  r.,  60Ji,;  Brick  v.  Brick,  66  iV.  F.,  lU.  ^Pi 
Tucker  v.  Field,  5  Redf.,  139;  Ewen  v.  Perriue,  id,,  640). 

Undue  influence  will  not  be  presumed,  but  must  be 
proved,  either  by  direct  aflfirmative  evidence,  or  by  an 
array  of  circumstances  making  an  inference  of  its  exer- 
cise absolutely  irresistible  (Cudney  v.  Cudney,  68  N.  F., 
148;  Marx  v.  McGlynn,  88  N.  F,  357;  Merrill  v.  Rolston, 
6  Redf.,  ^20;  La  Bau  v.  Vanderbilt,  3  Redf,  384,  44^- 

The  testator,  in  the  case  under  consideration,  resided 
with  the  princij/al  beneficiaries  of  the  will,  and  was  kindly 
cared  for  by  them;  he  stated  to  Mr.  Nash  that  he  might 
live  for  some  time,  and  wished  a  home  with  them.  He 
could  not  live  with  his  son  William  and  his  family 
amicably,  and  Perry  was  the  only  child,  aside  from  him, 
who  resided  in  New  Albion,  where  he  had  spent  his  years 
of  manhood,  and  which  seemed  to  be  the  only  abiding 
place  he  desired.  His  small  prop'erty  divided  among  his 
five  children  would  not  benefit  them  materially,  and  the 
fact  that  he  chose  to  keep  his  little  farm  intact  by  willing 
the  bulk  of  his  property  to  those  who  kindly  cared  for  him 
in  his  declining  years  is  no  reason  for  terming  his  wiU 
unjust  or  refusing  it  probate.  Gratitude  and  the  prompt- 
ings of  affection  courts  have  always  been  careful  to  dis- 
tinguish and  discriminate,  in  discussing  and  deciding 
questions  of  undue  influence.  The  secret  motives  actu- 
ating a  competent  testator  are  not  always  discernible 
and  are  of  themselves  unimportant.  The  law  of  wills 
has  for  its  foundation  the  right  of  every  man  to  dispose 
of  his  property  as  he  lists,  however  absurd  or  inequitable 
it  may  seem  to  others  (cases  cited,  supra;  Seguine  v. 
Seguine,  3  Keyes,  663;  Peck  v.  Gary,  ^7  N.  F,  18). 
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Counsel  for  contestants,  in  his  excellent  brief,  argues 
with  some  vehemence  that  it  is  not  the  policy  of  courts 
*^  to  strain  after  probate  "  of  a  will.  Assuredly  so,  but 
the  converse  of  the  proposition  is  equally  true,  that 
courts  should  not  '' strain"  to  refuse  probate  (Legg  v. 
Meyer,  5  Redf,^  628).  There  is  no  procrustean  rule  either 
way.  If  the  testator  possesses  testamentary  capacity, 
and  the  will  is  his  free  act,  his  wishes  should  be  carried 
out,  or  the  statute  of  wills  is  a  mockery,  and  the  learning 
expended  thereon  useless  verbiage.  If  these  two  essential 
ingredients  are  lacking,  a  i-efusal  to  admit  to  probate 
should  of  couree  follow. 

The  will  propounded,  having  been  executed  by  a  compe- 
tent testator  while  free  from  restraint,  and  in  compliance 
with  the  formal  requirements  of  the  statute,  should  be 
admitted  to  probate  as  a  will  of  real  and  personal  estate, 
and  I  so  decide  and  direct. 

Decreed  accordingly. 


Cattakaugus  County.— Hon.  ALFRED  SPRINa,  Sur- 
rogate.—February,  1883. 

Hatch  v.  Sigman. 

In  the  matter  of  the  application  for  the  probate  of  a  will 

of  John  Russell,  deceased. 

The  power  of  a  court  to  admit  to  probate  a  will  alleged  to  have  been  lost 
or  destroyed  exists  only  in  tlic  cases  prescribed  by  statute  (Code  Civ. 
Pro.,  §§1861,2621). 

In  a  proceeding  for  the  probate  -  of  a  will  alleged  to  have  been  lost  or 
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destroyed,  the  declarations  of  decedcut  re8])ecting  its  dispositions 
are  admissible,  but  only  as  a  circumstance  taken  in  connection  with 
other  evidence  tending  to  establish  the  facts,  lieiterated  declanitions 
of  this  character,  uttered  by  decedent  to  various  persons,  Ciinuot  be 
galvanized  into  the  "two  credible  witnesses"  made  an  indispensable 
necessity  by  Code  Civ.  Pro.,  §  ISO^*). 

It  sums,  that  the  mere  concomitance  of  interest  and  opportunity'  to  sur- 
reptitiously destro}'  the  will  of  another  docs  not  rebut  the  presiunption 
existing  where  such  instrument,  known  to  have  been  in  existence, 
cannot  be  found  after  testator  h  death,  that  it  was  destroyed  by  him 
animo  rttocandi. 

The  evidence,  upon  which  petitioner  relied  to  establiirh  a  will  alleged  to 
have  been  lost  or  destroy od,  was  declarations  of  decedent  and  the  tes- 
timony' of  one  B.  It  appeared,  from  the  lestimony  of  a  great  number 
of  witnesses,  that  tlic  decedent  had  convei-s^d  with  tbem,  with  affaUe 
garrulity,  concerning  his  testamentary  dispositions.  They  agreed,  sub- 
stantially, as  to  the  contents  of  the  instrument,  their  testimony  show- 
ing a  desire  on  his  part,  at  the  times  covered  by  these  con vei*sat  ions,  to 
make  petitionerihe  principal  beneficiary  of  his  will;  but  they  did  not 
pretend  to  prove  the  formal  execution  of  such  a  paper.  B.  testified 
that,  about  nine  months  before  decedent's  death,  witness  was  in  the 
office  of  decedent's  counsel,  II.,  when  decedent  was  present,  and  haw, 
lying  on  his  desk,  a  blank  used  m  drawing  wills,  tilled  out  in  the  hand- 
writing of  H. ;  that  he  read  the  formal  beginning,  which  anuounced 
the  instrument  to  be  decedent's  will;  that  he  noticed  at  the  end  what 
purported  to  be  decedent's  signature,  and,  after  a  space  filled  with 
written  and  printed  matter,  the  names  of  two  other  persons, 
one  of  which  he  had  a  faint  impression  was  that  of  H.,  having  no 
recollection  as  to  the  other:  that,  in  an  ensuing  conversation 
with  decedent,  the  latter  mentioned  particularly  the  contents  of 
the  instrument,  which  were  favorable  to  petitioner,  and  stated  that  II. 
was  the  executor.  B.  had  no  other  information  as  to  the  provisions  of 
the  paper,  and  it  was  not  prt^tended  that  the  statutory  requirements 
relating  to  execution  were  complied  with  on  this  occasion. — 

HeUdy  that,  the  proriftiotis  of  the  instrument  not  having  been  proved  as  re- 
quired by  statute,  and  there  being,  moreover,  no  sufficient  evidence  of 
execution,  probate  must  be  lefused. 

Everitt  v.  Everitt,  41  B(irb.,  385 — distinguished. 


Petition,  by  Armenia  Sigman,  decedent's  daughter, 
for  the  probate  of  a  will  alleged  to  have  been  lost  or  de- 
stroyed; opposed  by  Eliza  A.  Hatch  and  another.  The 
facts  appear  sufficiently  in  the  opinion. 
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17 ASH  A  Lincoln,  W.  G.  Laidlaw  and  B.  A.  Rich,  for  praponent. 

Allen  <&  Thbasher,  W.  H.  Hendjerson  and  Gbobge  Straight,  for 

contestants. 

The  Surrogate. — This  is  a  proceeding  instituted  by 
the  petitioner,  an  illegitimate  child  of  decedent,  to  es- 
tablish a  will  alleged  to  be  lost  or  destroyed.  The  right 
of  an  interested  party  to  resort  to  proceedings  like  the 
present  is  occasionally  an  imperative  necessity,  and  the 
mode  of  procedui'e,  the  proof  required,  and  the  restric- 
tions imposed  are  statutory  in  their  nature,  so  that  a 
.brief  reference  to  the  laws  applicable  in  such  cases  will 
serve  to  illustrate  more  clearly  the  i^ertinence  or  defi- 
ciencies in  the  proof  presented. 

First.  Where  a  will,  a^uly  executed^  has  been  lost  or  de- 
stroyed, by  accident  or  design,  before  it  was  duly  proved 
and  recorded  within  this  State,  an  action  to  establish  it 
may  be  maintained  (Code  Civ.  Pro.,  §  1861;  Voorhees  v. 
Voorhees,  39  N,  F.,  Ji63\ 

Second.  Since  the  enactment  of  the  Code  of  Civil  Pro- 
cedure, proceedings  to  establish  lost  or  destroyed  wills 
can  be  entertained  in  a  Surrogate's  court  (Code,  §  ^26^1). 

Third.  Petitioner  is  not  entitled  to  a  decree  establish- 
ing such  will  unless,  1st,  the  will  was  in  existence  at 
testator^s  death,  or  2nd,  was  fraudulently  destroyed  in 
his  lifetime;  and.  in  either  case,  its  provisions  must  be 
clearly  and  distinctly  proved  by  at  least  two  credible  wit- 
nesses, a  correct  copy  or  draft  being  equivalent  to  one 
witness  (Code,  §  1866). 

Fourth.  The  power  of  a  court  to  admit  to  probate  a 
lost  or  destroyed  will  exists  only  in  the  cases  I  have  men- 
tioned (Timon  v.  Claify,  4S  Barb.,  J^8,  44^;  Harris  v. 
HarriiJ,  36  Barb.,  88,  97). 
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Let  US  examine  the  facts  in  the  case  under  consideration, 
and  see  if  they  come  within  the  purview  of  these  estab- 
lished rules.  John  Russell  died  February  19th,  1881,  leav- 
ing him  surviving  his  widow,  an  unfortunate  child  by  his 
second  wife,  and  five  children  by  his  first  wife.  His 
children  were  all  of  full  age,  and  all,  except  Mrs.  Sigman, 
lived  away  from  Cattaraugus,  where  the  testator  resided 
at  the  time  of  his  death.  In  1848,  Mr.  Russell  settled 
with  his  first  wife,  conveying  to  her  and  their  children 
seventy-five  acres  of  land  in  Wyoming  county,  and,  as 
far  as  we  can  glean  from  the  evidence,  left  them  to  shift 
for  themselves.  Friendly  relations,  however,  at  a  later 
date  at  any  rate,  were  sustained  between  him  and  these 
children,  as  they  visited  him  at  his  home  in  Cattaraugus, 
and  were  assisted  by  him  at  various  times.  His  daughter, 
Armenia,  the  petitioner  in  these  proceedings,  lived  with 
him  in  Cattaraugus  until  her  marriage  in  1872.  Upon 
his  death,  the  petitioner,  in  the  firm  belief  that  he  had 
left  a  will  favorable  to  her,  made  a  vigorous  and  unre- 
mitting search  for  such  an  instrument,  but  without  suc- 
cess. The  next  of  kin,  with  Mrs.  Sigman,  entered  into 
a  contract  with  the  widow  of  deceased,  relinquishing  to 
her  a  specified  amount,  and  she  renoimced  her  right  to 
administer  his  estate.  A  second  contract  was  then  en- 
tered into,  between  Mrs.  Sigman  and  the  five  children  by 
his  first  wife,  providing  for  a  distribution  of  the  balance 
of  the  estate,  and  permitting  Mrs.  §igman  to  receive  a 
share  thereof.  All  of  the  estate,  except  about  ten  thou- 
sand dollars,  has  been  distributed  pursuant  to  these  con- 
tracts, and  the  balance  now  remains  in  the  hands  of  the 
administrator,  ready  to  be  divided  in  accordance  there- 
with. 
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It  is  apparent  that.  Id  these  transactions,  Mrs.  Sigman 
was  firmly  convinced  that  her  father  left  a  will,  and 
the  contract  last  referred  to  was  drawn  with  the  evident 
purpose  of  enabling  her  to  derive  whatever  benefit  she 
could  from  such  an  instrument,  in  case  it  was  ever  found. 
But  the  property  was  undergoing  distribution  and  sep- 
aration in  compliance  with  the  terms  of  the  contract, 
and  her  only  hope  of  acquiring  anything,  beyond  the 
sum  kindly  awarded  to  her  by  her  brothers  and  sisters, 
was  in  establishing  a  will  under  the  provisions  of  the 
statutes  I  have  cited ;  hence  this  proceeding. 

The  evidence,  upon  which  she  relies  to  establish  the  will, 
is  declarations  of  testator  and  the  testimony  of  Mr.  Babb. 
A  great  number  of  witnesses  has  been  produced,  who 
testify  that  Mr.  Russell  told  them  he  had  made  his  will, 
and  that  it  was  favorable  to  Mrs.  Sigman.  Several  of 
the  witnesses  detail,  with  minuteness  and  particularity, 
the  contents  of  the  will  as  gathered  from  conversations 
with  him;  and  these  statements,  commencing  nearly  two 
years  before  his  death,  continued  up  to  a  short  time  pre- 
ceding that  event.  These  declarations  were  to  the  efl^ect 
that  Mr.  Herrick,  an  attorney  in  Cattaraugus  and  the 
usual  counsel  of  Mr.  Russell,  drafted  this  instrument^ 
was  the  executor  named  therein,  and  was  one  of  the  wit- 
nesses. Mr.  Herrick  died  in  May,  1880,  nine  months 
before  the  alleged  testator  departed  this  life.  Mr.  Babb, 
a  brother-in-law  of  Mr.  Herrick,  states  that  in  February, 
1880,  he  was  in  Mr.  Herrick's  oflBce  and  saw  a  paper 
lying  open  on  Herrick's  table.  Mr.  Russell  was  present. 
Mr.  Babb  testifies  that  he  noticed  the  paper  was  a  blank 
used  in  drafting  wills,  and  was  filled  out,  the  body  of  the 
instrument  being  in  the  handwriting  of  Mr.  Herrick. 
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Mr.  Babb  read  the  formal  beginning  of  the  paper,  and 
saw  that  it  purported  to  be  the  will  of  Mr.  Ru86ell.  He 
also  noticed  what  purported  to  be  the  signature  of  Mr. 
Russell  at  the  end  of  the  instrument,  and  observed  that 
there  were  the  names  of  two  other  peraons  below  the 
signature  of  Mr.  Russell,  the  space  intervening  being 
filled  with  written  and  printed  matter.  He  further  states 
that  a  conversation  ensued,  in  which  Mr.  Russell  stated 
particularly  the  contents'  of  this  instrument,  showing 
that  it  was  exceedingly  favorable  to  his  daughter  Mrs. 
Sigman,  and  calling  it  his  will;  he  also  said  that  Mr. 
Herrick  was  the  executor.  Mr.  Babb  has  a  faint  impres- 
sion that  Mr.  Herrick  was  also  one  of  the  subscribing 
witnesses  to  the  paper,  but  he  did  not  have  any  recollec- 
tion as  to  the  other  witness  thereto.  He  did  not  read 
the  paper,  and  only  knows  the  contents  from  his  conver- 
sation with  Mr.  Russell. 

Mr.  Herrick,  a  brother  of  the  lawyer,  also  had  a  con- 
versation with  the  decedent,  in  his  brother's  office,  in 
March,  1880,  in  which  Russell  stated  to  him  the  contents 
of  his  will. 

Mrs.  Borges,  a  German  lady  of  intelligence  and  acute- 
ness,  testifies  to  a  series  of  conversations  with  Mr. 
Russell  in  reference  to  his  will,  and  the  contents  were 
stated  to  her  with  particularity.  He  also  made  state- 
ments to  a  Mr.  Hyslop,  an  old  acquaintance.  In  fact, 
the  old  gentleman  talked  with  affable  garrulity  concern- 
ing his  testamentary  dispositions. 

These  witnesses  agree,  substantially,  as  to  the  contents 
of  the  instrument,  and  it  shows  a  desire  on  his  part,  at 
the  times  covered  by  these  conversations,  to  make  his 
daughter  Armenia  the  principal  beneficiary  of  his  will. 
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So  we  have  the  question  squarely  presented,  whether  the 
declarations  of  the  testator  are  sufficient  to  justify  a 
court  in  admitting  a  will  to  probate.  There  is  no  pre- 
tence here  that  the  formal  execution  of  the  will  has  been 
proven,  nor  that  two  credible  witnesses  have  testified'  to 
the  provisions  of  any  will,  unless  the  reiterated  declara- 
tions of  testator  to  various  persons  constitute  two 
persons. 

While  there  is  considerable  conflict  in  the  few  cases 
involving  declarations  of  deceased  persons  in  proceedings 
of  this  character,  yet  I  regard  that  as  the  better  nile — 
the  more  consistent  and  reasonable  doctrine— which 
favors  their  admission;  but  while  these  declarations  are 
admissible,  it  is  only  as  a  circumstance  to  be  taken  in 
connection  with  other  proof  tending  to  establish  a  certain 
fact.  It  would  be  rendering  the  strict  language  of  the 
statute  nugatory  to  say  that  declarations  of  decedent, 
however  lucid  and  precise  they  may  be,  however  minute- 
ly they  may  detail  the  facts  occurring  at  the  execution 
of  the  will,  and  however  numerous  they  may  be,  will 
establish  the  execution  of  the  will,  and  also  be  tanta* 
mount  to  the  '  *  two  credible  persons  "  made  an  indispen- 
sable necessity  by  the  statute. 

Declarations  of  deceased  persons  are  always  a  dan- 
gerous kind  of  testimony,  and  are  received  and  scanned 
with  closeness  ^nd  scrutiny,  and,  in  the  usual  run  of 
cases  tried  in  a  Surrogate's  court,  are  not  even  admissible, 
except  as  bearing  upon  the  testator's  mental  capacity; 
and  it  would  be  a  marvellous  stretch  of  the  judicial 
f  imctions  to  say  that  the  reiteration  of  these  statements 
can  galvanize  them  into  the  *  ^  two  credible  witnesses  " 
provided  for  by  the  statute. 
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The  testimony  of  Mr.  Babb  does  not  serve  to 
relieve  the  petitioner  from  the  stringency  of  the 
Code.  The  will,  if  any,  had  been  executed  before 
this  conversation.  There  was  no  republication  or  re- 
execution  of  the  will  in  the  presence  of  Mr.  Babb. 
There  i»,  in  fact,  no  claim  on  the  part  of  proponent 
that  the  statutory  requirements  were  then  complied 
with.  His  recollection  as  to  the  name  of  one  witness  is 
but  a  vague  impression,  and  he  furnishes  no  light  what- 
ever as  to  the  name  of  the  other.  His  knowledge  of  the 
contents  of  the  will  is  dependent  wholly  upon  the  state- 
ments of  Mr.  Russell.  No  witness  is  produced  who  was 
present  at  the  time  of  the  execution  of  the  alleged  will. 
His  absence  is  not  accounted  for;  his  name  is  not  di- 
vulged; even  the  approximate  time  of  the  execution  of 
the  instrument  is  not  given.  The  entire  fabric  of  pro- 
ponent's case  is  builded  and  constructed  upon  declara- 
tions of  Mr.  Russell.  We  must  depend  upon  these,  to 
prove  the  execution  of  the  will;  upon  these,  to  prove  the 
provisions  of  an  alleged  instrument  diverting  over  twen- 
ty thousand  dollars  from  the  channels  provided  by  the 
statutes  of  distribution  and  descent.  Surely  the  law  of 
wills,  grown  up  and  established  by  a  long  line  of  decis- 
ions, and  embodied  in  our  statutes,  precisely  defining  the 
requisites  necessary  to  the  execution  of  a  will,  and  to 
proof  of  its  contents  if  lost  or  destroyed,*does  not  admit 
of  such  dangerous  laxity  as  this.  If  so.  written  wills 
had  better  be  done  away  with;  and  testamentary  dispo- 
sitions be  left  to  the  varying  construction  put  upon  the 
daily  and  unconsidered  statements  of  a  decedent. 

But  the  counsel  for  the  proponent,  in  his  very  erudite 
brief,  urges  with  pertinacity  that  strict  proof  is  not 
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required.  It  is  the  policy  of  courts  to  sustain  the  will 
and  carry  out  the  iptentions  of  a  competent  testator, 
and  repeatedly  they  have  given  a  liberal  interpretation 
to  the  statutes  defining  the  method  of  executing  wills; 
yet  even  in  those  cases  a  substantial  compliance  has  been 
insisted  upon. 

In  Dan  v.  Brown  {i  Cow.j  4B3)y  a  case  relied  upon  by 
proponent,  Governor  Marcy  was  one  of  the  witnesses  to 
the  will,  one  was  dead,  and  the  other  Mr.  Marcy  had  for- 
gotten, three  being  then  required.  Mr.  Marcy  was  an 
attorney,  and  he  testified  with  circumstantiality  to  the 
execution  of  the  will:  that  there  were  three  competent 
witnesses  to  the  will,  and  that  the  statutory  require- 
ments were  complied  with  at  the  time  of  its  execution; 
and,  beyond  all  that,  the  contents  were  proven  precisely 
by  competent  proof.  As  Judge  Wood  worth  says,  in  his 
opinion,  at  page  490:  ^'  Here  the  attorney  drew  the  will, 
subscribed  it  as  a  witness,  and  testifies  to  everything  but 
the  name  of  the  third  witness." 

Fetherly  v.  Waggoner  {11  Wend.,  699)  was  an  action 
of  ejectment,  and  defendant  relied  upon  a  devise  favora- 
ble to  him — contained  in  a  lost  or  destroyed  will.  The 
will  had  been  executed  thirty-six  years  previously,  and 
the  defendant  had  been  uninterruptedly  in  possession  of 
the  premises  devised  to  him,  since  the  death  of  the  tes- 
tator. One  witness  in  that  case  testified,  with  minute- 
ness, to  the  execution  of  the  will  in  its  main  particulai's, 
and  there  was  an  abundance  of  other  proof  as  to  the  v^ill 
and  its  contents;  yet  Judge  Nelson,  in  that  case,  holds 
that  the  will,  being  over  thirty  years  old,  was  admissible 
under  another  statute,  and  cites  no  principle  that  will 
enlighten  us  in  this  case. 
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In  Brown  v.  Clark  {77  N.  F.,  369),  the  will  was  drawn 
by  a  lawyer,  a  full  attestation  clause  was  added,  and  the 
two  witnesvses  testify  in  detail  to  everything  required  for 
the  execution  of  a  will,  except  that  they  have  no  recol- 
lection, either  way,  whether  they  signed  at  the  request  of 
testator.  The  court  hold  that,  there  being  no  proof  to 
the  contrary,  and  every  other  fact  being  fully  proved, 
and  a  full  attestation  clause  being  appended,  *'the  mei-e 
non -recollection  of  witnesses  under  these  circumstances 
would  not  justify  a  finding  that  the  statute  requirements 
were  not  observed,"  especially  as  five  years  had  elapsed 
since  the  execution  of  the  will,  thus  rendering  it  difficult 
for  those  unacquainted  with  the  method  of  executing 
wills  to  remember  circumstantially  the  details  then  tran- 
spiring. 

In  re  Kellum  {62  N.  F. ,  617)  is  analogous  in  principle 
to  the  last  case  cited,  and  enunciates  the  same  doctrine. 

The  cases  in  Cowen  and  Wendell  which  I  have  cited 
were  not  actions  to  establish  a  will,  but  the  actions  were 
either  partition  or  ejectment,  and  the  party  defending 
relied  upon  the  will  as  a  defence;  and  courts,  in  that 
class  of  cases,  have  been  disposed  to  depart  in  no  very 
slight  degree  from  the  strictness  of  the  statute.  While,  in 
cases  where  the  execution  of  the  will  has  been  brought 
in  question,  the  fact  that  the  will  was  drawn  by  a  law- 
yer familiar  with  the  requirements  attending  the  execu- 
tion of  wills,  is  deemed  a  circumstance  in  favor  of  the 
presumption  of  due  execution,  yet  I  find  no  case  holding 
that  this  isolated  fact  is  of  itself  sufficient. 

In  this  case,  it  is  simply  by  inference  from  Mr.  Babb's 
testimony  that  we  can  say  there  was  any  attestation 
clause,  and  even  then  we  are  wholly  in  the  dark  as  to  its 
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contents.  Are  we  to  indulge  in  the  broad  inference  that 
the  attestation  clause  contained  a  recital  of  all  the  facts 
necessary  to  the  due  execution  of  a  will?  We  might  as 
well  infer,  directly,  that  the  will  was  properly  exetuted, 
and  omit  the  circumlocution  of  so  inferring  through  a 
hypothetical  attestation  clause.  But  many  cases  have 
been  decided,  in  this  State,  rejecting  the  wills  of  compe- 
tent testators  simply  because  of  defective  execution,  thus 
showing  clearly  that  the  statutes,  prescribing  what  is 
necessary  to  be  done  to  the  due  execution  of  a  will,  are 
not  idle  fictions — are  not  obsolete  (Chaffee  v.  Bap.  Mms. 
Con  v.,  10  Paige.  85;  Seymour  v.  Van  Wyck,  2  Seld.,  ISO; 
Mitchell  V.  Mitchell,  16  Hu7i,  97;  Jackson  v.  Jackson, 
39  iV.  F.,  163;  Lewis  v.  Lewis,  UN.  F.,  221).  Certainly 
less  laxity  should  not  be  indulged  in,  when  we  are  obliged 
to  cut  adrift  from  the  instrument  itself,  and  depend  upon 
the  uncertainty  of  oral  proof  to  establish  everything  per- 
taining to  the  disposition  of  the  property  of  decedent. 

Counsel  refers  to  Everitt  v.  Everitt  {Jhl  Barb.  ^  385).  In 
that  case,  the  scrivener  who  drew  the  will,  and  who  was 
also  an  attesting  witness,  and  the  other  attesting  wit- 
nesses, had  no  recollection  of  the  instrument  or  its  exe- 
cution. But,  1st,  a  competent  witness  was  present  at  its. 
execution  and  testified  with  explicitness  thereto;  2d,- 
there  were  three  witnesses  present  who  saw  the  lawyer 
prepare  a  paper  at  the  time,  and  saw  the  subscribing: 
witnesses  present  also;  3d,  two  witnesses  were  produced 
who  heard  the  will  of  testator  read  after  his  death,  and. 
testified  to  its  contents;  4th,  two  witnesses  saw  the  will, 
after  the  death  of  testator,  and  testify  to  the  genuineness 
of  the  signatures  of  testator  and  of  the  subscribing  wit- 
nesses; 5th,  a  copy  of  the  lost  or  destroyed  will  was  pro^ 
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duced  in  court.  A  stronger  array  of  facts  could  hardly 
be  strung  together  than  that  case  presents.  The  statutes 
then  in  existence  were  substantially  like  the  section  of 
the  Code  governing  these  cases  now,  and  the  proof  I  have 
recited  would  certainly  bring  the  case  within  the  compa^ 
of  the  section  I  have  cited.  In  that  case,  every  require- 
ment of  the  statute,  when  viewed  with  all  its  rigor,  was 
complied  with. 

In  the  case  at  bar,  the  proof  fails  to  establish  a  single 
one  of  the  essential  facts,  except  such  as  are  dependent 
upon  the  statements  of  Mr.  Russell.  No  parallel  or  anal- 
ogy exists  between  the  two  cases,  except  that  each  is 
predicated  upon  the  one  proposition— a  lost  or  destroyed 
will.  In  regard  to  tho  proof  requisite  in  establishing  the 
contents  of  a  lost  or  destroyed  will,  the  statute  is  exceed- 
ingly strict  in  its  requirements.  The  few  cases  I  have 
found,  decided  since  the  enactment  of  the  section  of  the 
Code,  do  not  reliev^e  us  from  its  stringency. 

In  Sheridan  v.  Houghton  {6  Abb.  K  C,  i^3Ji),  the 
court  say,  in  reference  to  this  section:  **  But  the  statute 
is  very  strict  in  its  requirements.  It  requires  that  the 
provisions  of  a  will,  lost  or  destroyed,  shall  be  clearly  and 
distinctly  proved  by  at  least  two  credible  witnesses,  a 
a  correct  copy  or  draft  being  equivalent  to  one  witness." 
See,  also,  McNally  v.  Brown  (5  Red/.,  372).  Was  there 
any  fraudulent  destruction  of  the  will,  if  any  existed?  It 
is  a  presumption  of  law,  and  a  salutary  and  necessary 
one,  to  prevent  imposition  and  fraud,  that  if  a  will  can- 
not be  found,  it  was  destroyed  by  testator  animo  revo- 
candi  (Betts  v.  Jackson,  6  Wend.^  173;  Loxley  v.  Jack- 
son, 3  PhilLy  126;  2  Hogg.  Eccl.  Bep.,  328;  id.,  266; 
2  Bradf.y  281,  284,  ^S5;  Schultz  v.  Schultz,  36  N.  F.,  65S), 
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In  this  case,  the  best  phase  that  can  be  placed  on  the 
evidence  traces  the  will  into  the  safe  of  Mr.  Russell.  The 
argument  of  proponent  is  that  there  was  every  opportu- 
nity for  Mrs.  Russell  to  take  this  will  surreptitiously,  as 
she  had  access  to  the  key,  and  that  a  prima  facie  case  is 
made  repelling  the  presumption  I  have  stated.  In  actions 
invol  ving  the  question  of  undue  influence,  mere  opportu- 
nity, even  when  united  with  interest,  does  not  invalidate 
a  will  or  even  raise  a  presumption  of  the  exercise  of  in- 
fluence unduly  (Cudney  v.  Cudney,  68  N.  F.,  143;  Marx 
V.  McGlynn,  88  N.  F.,  357;  Merrill  v.  Rolston,  5  i2ed/., 
S£0;  La  Ban  v.  Vanderbilt,  S  Red/.,  S8^-W). 

In  Knapp  v.  Knapp  {10  N.  F,  £76),  the  defendant,  in 
an  action  of  partition,  relying  upon  a  devise  contained  in 
a  will  alleged  to  have  been  lost  or  destroyed,  proved  the 
due  execution  of  the  will,  the  competency  of  testator  at 
the  time  of  its  execution,  declarations  of  deceased  made 
shortly  prior  to  his  death  that  he  had  made  a  will  which 
was  in  his  desk  at  his  house,  that  his  daughter,  who  had 
an  interest  adverse  to  the  will,  had  access  to  this  desk, 
and  that  a  search  was  instituted  for  the  missing  instru- 
ment after  his  death,  but  it  could  not  be  found.  After 
proving  these  facts,  defendant  offered  to  prove  the  con- 
tents of  the  wiU,  but  the  evidence  was  excluded  by  the 
trial  Judge:  the  Judge  deciding  that,  although  the  proof 
showed  opportunity  on  the  part  of  a  person  intei^sted  in 
the  destruction  of  the  will,  yet  that  did  not  raise  a  suffi- 
cient presumption  of  its  destruction  to  permit  defendant 
to  go  into  evidence  of  its  contents;  and  this  decision  was 
sustained  by  the  Court  of  Appeals. 

But  what  interest  had  Mrs.  Russell  in  the  destruction 
of  the  will  of  her  husband?    Her  right  in  his  property  as 
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his  widow,  in  case  he  died  intestate,  was  but  a  trifle  more 
than  she  would  obtain  by  the  will  sought  to  be  estab- 
lished; the  difference  between  the  two  sums  is  too  small 
to  tempt  or  induce  her  to  perpetrate  so  grievous  and  in- 
human a  wrong  as  the  destruction  of  her  husband's  wilL 
If  the  evidence  of  Mrs.  Borges  is  to  be  relied  upon,  Mrs. 
Russell  was  entirely  satisfied  with  the  will;  and  we  can- 
not assume  she  was  dissembling  when  she  frankly  stated 
that  she  preferred  to  have  the  residue  of  his  estate  go  to 
his  heirs  instead  of  being  distributed  among  her  own. 

While  any  destruction  of  a  will  against  the  wish  and 
intention  of  a  testator  is  fraudulent  as  to  him,  and  there- 
fore within  the  statute,  although  done  without  design  on 
the  part  of  the  person  so  destroying  it,  yet  that  principle 
has  no  application  to  this  case;  for  if  the  wiU  was,  in 
fact,  destroyed  by  any  one  except  testator,  it  was  done 
with  malicious  intent  and  to  divert  testator's  property 
from  the  course  he  desired  it  to  take.  The  proof  does  not 
implicate  any  one  in  the  destruction  of  this  will.  It  does 
not  justify  us  in  an  inference  casting  so  grave  an  impu- 
tation upon  any  one.  Probate  must,  therefore,  be  refused 
and  the  petition  herein  be  dismissed. 

Decreed  accordingly. 
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New  Toek  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.—August,  1882. 

Phillips  v.  Chater. 

In  the  matter  of  the  probate  of  the  toiU  of  Henrt  J.  Phil- 

liips,  deceased. 

4 

The  doctrine  of  testamentum  inofflciosum  has  no  place  in  our  law. 

The  mei-e  fact  of  the  exclusion  of  a  wife,  by  her  husband's  will,  from  any 
share  in  his  estate  is  no  i^und  of  objection  to  tlie  instrument. 

The  efficiency  of  the  prevailing  method  of  inquiry  concerning  the  sanity  of 
alleged  testators,  by  hypothetical  questions  addressed  to  medical  ex- 
perts called  by  the  examining  party, — estimated. 

By  a  sound  mind,  within  the  meaning  of  the  law  respecting  testaments,  ip 
not  meant  a  mind  which  is  perfectly  balanced,  and  free  from  all  preju- 
dice and  passion. 

Where  probate  of  a  will  is  opposed  on  the  ground  of  an  insane  delusion  on 
the  part  of  decedent  concerning  contestant,  and  the  court  finds  itself 
able  to  understand  how  a  person,  situated  in  all  respects  as  the  deced- 
ent was,  might  have  believed  all  which  the  evidence  shows  that  he  be- 
lieved, and  yet  have  been  in  full  possession  of  his  senses,  contestant's 
case  is  improved. 

Boughton  V.  Knight,  Law  Rep,  (8  P.  ^  JD,),  68~approved. 

Petition,  for  the  probate  of  decedent's  will,  by  Richard 
D.  Chater,  one  of  the  executors  therein  named;  opposed 
by  Fiances  C.  Phillips,  decedent's  widow.  The  facts  ap- 
pear sufficiently  in  the  opinioiL 

WnxiAK  Inwuffforpetiiianer, 

TOWIVSEND  A  WlBED,  fOT  COfUMtatU, 

The  Surrogate. — The  decedent  died  in  this  city,  on 
the  morning  of  Friday,  October  lOth,  1879.  On  the  Mon- 
day previous  he  had  come  to  New  York  from  Englewood, 
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N.  J.,  wliere  he  had  been  visiting.  While  here  he  called 
upon  Mrs.  Vanderschroeff ,  an  intimate  friend,  who  was 
living  in  the  family  of  Mr.  Louis  C.  Waehner.  He  stayed 
there  almost  all  day,  and,  complaining  of  illness  in  the 
evening,  expressed  a  wish  to  remain  for  the  night.  As 
it  was  impracticable,  however,  to  afford  him  a  room,  he 
secured  one  in  a  hotel,  to  which  he  was  accompanied  by 
a  friend.  In  the  afternoon  of  the  next  day,  he  called 
again  at  Mr.  Waehner's,  and,  soon  after  entering  the 
house,  gave  such  indications  of  serious  illness  that  a  bed 
was  prepared  for  him  in  the  back  parlor,  to  which  he  im- 
mediately resorted  and  from  which  he  never  arose. 

On  Thursday,  October  9th,  he  gave  to  Mr.  Waehner, 
who  is  a  practicing  lawyer,  instructions  for  the  prepara- 
tion of  his  will.  Mr.  Waehner  thereupon  made  a  draft, 
which  was  submitted  to  the  decedent,  and  was  pro- 
nounced by  him  to  be  in  a  certain  particular  incorrect. 
A  change  was  made,  conformably  to  his  direction,  and 
the  instrument  here  propoxmded  is  the  result.  It  seems 
to  have  been  executed  in  compliance  with  all  the  require- 
ments of  law,  and  must  be  admitted  to  probate  as  the 
last  will  of  decedent,  unless  it  shall  be  determined  upon 
the  evidence  that  he  was,  at  the  time  of  its  execution,  in- 
capable of  making  a  testamentary  disposition  of  his  prop- 
erty. This  instrument,  bequeathing  certain  legacies,  di- 
vides his  residuary  estate  between  a  sister  living  in  Eng- 
land and  her  three  daughters. 

The  legacies  are  as  follows:  Mrs.  Vanderschroeif  is  given 
$3,000  and  certain  household  furniture;  Dr.  Jones,  the 
attending  physician,  $500,  together  with  decedent's  books 
and  surgical  instruments;  Mrs.  Waehner,  Mr.  Randolph, 
and  the  two  children  of  Mr.  Chater  (who  is  named  as 
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decedent's  executor),  $500  each;  and  Mr.  Chater  himself, 
a  gold  watch. 

These  beneficiaries  were  some  of  the  very  intimate 
friends  of  the  decedent.  Others  had  been  taking  care  of 
him,  during  the  brief  illness  which  preceded  the  execu- 
tion of  the  alleged  will,  and  he  might  well  have  supposed 
that,  if  his  life  should  be  prolonged,  he  would  need  to 
make  additional  drafts  upon  their  sympathy  and  atten- 
tion. The  decedent  had  no  child,  father  or  mother.  He 
had  two  adult  brotheis,  neither  of  whom  resided  in  this 
country,  and  a  sister,  who  is  one  of  the  residuary  lega- 
tees, as  has  been  already  stated.  But  for  the  fact  that  he 
left  a  wife  surviving,  whom  the  will  does  not  mention, 
there  is  nothing  in  its  dispositions  which  could  bethought 
unjust  or  eccentric  or  for  any  reason  worthy  of  comment. 
But  it  is  claimed  in  behalf  of  Mrs.  Phillips,  who  appears 
here  as  contestant,  that  her  exclusion  from  any  share  in 
her  husband's  estate  was  directly  due  to  an  insane  delu- 
sion on  his  part  that  she  was  not  a  dutiful  and  affection* 
ate  wife.  The  courts  of  this  State  have  repeatedly  de- 
clared that  such  an  exclusion  is  not  of  itself  sufficient  to 
invalidate  a  will — that  the  doctrine  of  inofficiosum  testa- 
mentum  has  no  place  in  our  law;  that  '*  a  man  has  aright 
to  make  whatever  disposition  of  his  property  he  chooses, 
however  absurd  or  unjust"  (Seguine  v.  Seguine,  3  Keyes^ 
665),  and  that  such  right  ''  depends  neither  on  the  justice 
of  his  prejudices  nor  the  soundness  of  his  reasoning" 
(Clapp  V.  Fullerton,  SIf.  N.  F.,  196).  But  it  is  so  rarely  the 
case  that  a  testator,  whose  wife  is  living  at  the  time  he 
executes  his  will,  fails  utterly  to  make  any  provision  for 
her  benefit  that,  at  the  very  threshold  of  this  inquiry,  it 
seems  proper  to  consider  what  is  the  probable  explana- 
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tion  of  the  fact  that  the  name  of  Mrs.  Phillips  does  not 
appear  in  the  instrument  here  offered  for  probate. 

Without  any  reference,  at  present,  to  the  causes  which 
led  thereto,  it  is  an  undisputed  fact  that,  near  the  close 
of  the  year  1878,  the  decadent  and  his  wife  separated, 
and  nevei-  afterward  lived  together.  So  far  as  the  evi- 
d**nce  discloses,  Mrs.  Phillips  does  not  appear  to  have  said 
or  done  anything,  after  the  separation,  which  was  in  the 
least  calculated  to  soften  her  husband's  resentment  or 
bring  about  a  reconciliation.  In  a  letter  to  one  of  his 
friends,  which  seems  to  have  met  his  eye,  she  alluded  to 
him,  on  Januai-y  27th,  1879,  as  a  man  '*too  despicable 
and  contemptible  for  anybody  to  associate  with."  She 
also  wrote  to  Mr.  Phillips,  during  that  year,  several  ex- 
traordinary letters  and  postal  cards,  which  were  put  in 
evidence  by  the  proponents.  The  latest  bear  date  in  July, 
not  long  before  his  death.  In  one  of  them,  which  was 
written  in  that  month,  after  alluding  to  the  fact  that  he 
had  ceased  to  contribute  to  her  support,  she  says:  "As 
you  have  not  yet  procured  a  divorce  from  me,  you  are 
scarcely  authorized  in  throwing  me  on  the  town."  She 
adds  that  she  has  reported  him  to  the  Adjutant-General, 
who  has  advised  her  that  sentence  of  a  court  martial  will 
not  result  in  any  advantage  to  hereelf.  "  There  is  where 
be  is  much  mistaken,"  she  writes,  "for  it  would  be  of 
the  greatest  benefit  to  see  you  properly  punished,  as  you 
deserve,  for  your  contemptible,  mean,  cowardly  conduct.** 
Again,  in  another  letter:  "  As  you  continue  to  talk  abom- 
inably of  me,  I  will  now  begin  to  act.  Within  ten  days  I 
shall  be  in  Washington,  and  rest  assured  that,  if  I  ( an  do 
you  a  friendly  turn,  I  will  not  fail  to  do  so.  .  .  .  you  hare 
gome  one  watching  me,  and  so  have  I  you."    And  still 
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again:  *' Whateyerkind  of  divorce  you  get,  allow  me  to 
tell  you  I  am  already  engaged  to  be  married.  I  congratu- 
late you  on  your  engagement  to  that  old  woman.  I  wish 
her  joy.  A  worse  fate  I  could  not  wish  for  my  bitteiest 
enemy.  She  is  quite  welcome  to  you.  .  .  .  The  oM 
woman  can  support  you  without  a  commission.  She 
must  be  fond  of  superannuated  cripples."  There  are 
other  communications  of  a  similar  character. 

It  seems  to  me  that  it  is  not  difficult  to  understand  how 
a  thoroughly  saue  man,  receiving  such  letters  as  these, 
might  be  tempted,  if  of  a  resentful  disposition,  to  ex- 
clude the  writer  from  sharing  in  his  posthumous  estate, 
and  might  readily  succumb  to  the  temptation.  To  ascer- 
tain, however,  whether,  as  claimed  by  the  contestant,  the 
estrangement  between  the  decedent  and  herself,  which 
culminated  in  the  separation  of  December,  1878,  grew 
out  of  ^'  insane  delusions  "  with  which  he  was  afflicted, 
it  is  necessary  to  review  the  history  of  their  married  Ufe. 
Theit)  is  such  a  mass  of  testimony  upon  this  subject  that 
it  is  impracticable  to  refer  to  it  in  minute  detail;  and 
such  a  reference,  indeed,  would  be  profitless. 

The  parties  were  married  in  1865,  v/hen  the  wife  was 
about  eighteen  and  the  husband  between  fifteen  and 
twenty  years  older.  He  had  been  a  surgeon  in  the  British 
army,  and  had  also  been  attached  for  a  time  to  the  army 
of  the  United  States,  during  the  late  war.  After  his  mar- 
riage, he  again  entered  the  service,  and  continued  to  hold 
his  commission  until  his  death.  This  necessitated  a  rov- 
ing life,  which,  perhaps,  contributed  in  some  degree  to 
the  domestic  discord  with  which  the  career  of  himself 
and  wife  abounded.  He  was  jealous  and  exacting  and 
tyrannical,  and  manifestly  entertained  and  sought  to  en- 
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force  certain  sentiments  as  to  a  wife's  subordination  to 
her  husband  which  naturally  did  not  commend  them- 
selves— and  perhaps  ought  not  to  have  commended  them- 
selves—either to  her  reason  or  her  inclination.  Partly  as 
a  result  of  this  difference  of  views,  and  partly  for  other 
causes,  there  were  frequent  quarrels  between  them  before 
1874,  and  while  they  were  living  at  various  places  in  the 
south  and  west  where  the  decedent  was  stationed  by  or- 
der of  the  War  Department.  Such  was  the  case,  also, 
for  the  three  years  succeeding,  when  they  resided  in  or 
near  New  York. 

A  dispute  of  a  more  serious  character  than  usual  led  to 
their  temporary  separation  in  the  summer  of  1878.  When 
they  wei'e  living  in  New  Jersey,  the  contestant  came  to 
New  York  and  remained  here  for  a  time,  until,  through 
the  mediation  of  their  respective  attorneys,  she  and  her 
husband  fancied  themselves  reconciled.  After  residing 
together  for  a  few  months  in  this  city,  there  came  about 
the  final  separation  which  has  been  mentioned  already. 
In  February  of  the  succeeding  year,  tlie  decedent  took 
steps  for  procuring  a  divorce,  and,  to  that  end,  caused  a 
proceeding  to  be  commenced  in  Washington,  D.  C.  He 
swore,  in  his  complaint,  that  he  had  been  a  resident  of 
the  District  of  Columbia  for  two  years,  and  that  he  did 
not  know  the  place  of  residence  of  his  wife.  These  state- 
ments, and  perhaps  some  others  which  the  complaint 
contains,  were  utterly  false.  The  Washington  suit  was 
not  pursued  beyond  the  filing  of  the  papers  in  the  office 
of  the  clerk  of  the  court.  Two  months  later,  however, 
under  the  guidance  of  certain  somewhat  notorious  divorce 
lawyers  of  this  city,  Mr.  Phillips  swore  to  another  com- 
plaint; but  that  proceeding,  like  its  predecessor,  died  in 
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infancy.  Still  another  action,  and  the  only,  one  in  which 
Mrs.  Phillips  was  served  with  a  summons,  was  com- 
menced about  the  same  time  in  the  Supreme  Court  of  this 
State,  and  was  pending  at  the  date  of  the  decedent's 
death,  an  answer  having  been  interposed  in  his  wife's  be- 
half. There  is  some  evidence  that  he  harbored  the  idea 
of  instituting  divorce  proceedings  in  Oregon  as  early  as 
1873,  and  that  he  consulted  a  lawyer  upon  the  subject; 
though  it  does  not  appear  that  any  more  serious  or  defi- 
nite steps  were  ever  taken  in  the  matter. 

In  connection  with  one  of  these  divorce  suits,  a  certain 
Dr.  Auris  plays  a  conspicuous  part.  He  was  called  as  a 
witness  for  contestant,  and  testified  that,  in  the  spring  of 
1879,  he  entered  into  a  very  contemptible  plot  with  the 
decedent,  by  which  it  was  agreed  that,  after  escorting  to 
the  theatre  Mrs,  Phillips  and  another  lady  living  in  the 
same  apartments,  he  was  to  return  with  them,  and,  in 
the  sight  of  hired  detectives  employed  for  the  purpose  of 
swearing  to  what  they  should  observe,  he  was  to  appear 
at  the  door  of  the  room  in  half  undress,  so  as  to  give 
color  to  the  imputation  that  he  had  been  criminally  inti- 
mate with  decedent's  wife. 

Auris  swore  that  this  plan  was  in  fact  consummated; 
that  he  received  from  the  decedent  the  sum  of  $100  as  a 
reward  for  his  infamy;  and  that,  when  he  was  asked  to 
fulfil  the  conditions  of  his  contract  by  making  an  affi- 
davit, for  the  use  of  decedent's  lawyer  in  the  divorce  liti* 
gation,  he  refused  to  do  so. 

Perhaps  the  most  charitable  comment  upon  this  con- 
duct which  is  within  the  range  of  human  ingenuity  was 
made  by  contestant's  counsel,  who  has  suggested  that 
Amis  "did  what  he  could  to  rectify  the  wrong  he  com- 
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mitted  in  taking  the  money,  by  refusing  afterward  to 
make  the  affidavit."  Auris  testified  upon  the  trial  that 
he  gave  a  false  account  to  the  decedent  of  what  actually 
took  place  after  returning  from  the  theatre;  informing 
him,  as  he  did,  that  the  detectives  had  heard  himself  and 
Mrs.  Phillips  exchange  words  of  endearment,  while,  in 
fact,  no  such  thing  occuiTed.  One  of  the  detectives,  who 
Beems  to  have  made  valuable  contributions  to  this  vil- 
lainy, was  also  called  in  behalf  of  the  contestant.  He 
testified  that  he  was  employed  by  the  decedent  (who  told 
him  of  the  scheme  which  had  been  devised  by  himself 
and  Auris)  to  assist  in  its  accomplishment.  If  he  is  to  be 
believed,  he  proceeded,  at  the  proper  time,  to  perform  the 
part  assigned  him.  But  his  story  of  what  occurred 
essentially  differed  from  that  of  his  alleged  co-conspira- 
tor; for  he  swore  that  he  discovered  enough  to  satisfy 
him  of  criminal  intimacy  between  Auris  and  Mrs. 
Phillips,  and  that  he  so  informed  the  decedent.  It  ap- 
peared that  this  detective  had  previously  given  a  different 
version  of  the  affeur,  which  out  of  abundant  caution,  had 
been  put  in  the  form  of  an  affidavit,  and  that  through 
the  procurement  of  one  of  the  divorce  lawyers,  his  ad- 
herence to  that  version,  which  substantially  agrees  with 
one  of  the  stories  of  Auris,  had  been  made  additionally 
secure,  as  was  doubtless  supposed,  by  the  payment  of  $50, 
which  had  been  awarded  him  under  the  thin  guise  of 
compensation  for  the  time  which  would  probably  be  con- 
sumed in  his  cross-examination. 

How  much  truth  can  be  gleaned  from  the  joint  and 
several  testimony  of  this  pair  of  wretches  it  is  difficult  to 
tell.  But,  after  letting  the  whole  story  lie  in  my  mind 
until  it  has  nauseated  me,  I  am  inclined  to  believe  that 
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the  decedent  was  a  willing  party  to  a  scheme  for  procur- 
ing false  evidence  to  be  used  against  his  wife  in  his  pro- 
ceeding for  divorce. 

It  is  quite  unnecessary  to  characterize  this  conduct.  It 
has  only  been  needful  to  describe  it  for  disclosing  the 
facts  upon  which  rests  the  contestant's  claim  that  the 
decedent,  in  his  devotion  to  the  enterprise,  was  influenced 
by  the  promptings  of  an  unsound  mind. 

Now,  does  his  behavior,,  in  connection  with  those 
divorce  proceedings,  tend  to  establish  the  existence  of  an 
"  insane  delusion  "  touching  the  purity  of  his  wife?  Thei'e 
are  many  circumstances,  some  trivial,  some  important, 
which  lead  to  the  contrary  conclusion.  Several  of  the 
witnesses,  for  example,  testified  to  a  certain  freedom  of 
intercourse  between  Mrs.  Phillips  and  army  officers 
stationed  at  posts  where  her  husband  was  assigned  for 
duty.  Her  conduct  was  thoroughly  innocent,  for  aught 
that  is  established  by  the  evidence,  but  it  sometimes  oc- 
casioned remark,  and  always  angered  the  decedent,  who 
was  apparently  of  an  inordinately  jealous  disposition. 
The  intimacy  between  Auris  and  his  wife  was  another 
circumstance  which  may  very  likely  have  excited  a  mind 
constituted  like  his,  and  the  statements  which  Auris  and 
the  detective  made,  as  to  what  took  place  after  the  for- 
mer returned  from  the  theatre  with  Mrs.  Phillips,  might 
well  have  furnished  reasonable  ground  for  his  distrust. 
I  certainly  do  not  mean  to  intimate,  in  the  least,  that 
there  wa8  any  just  foundation  for  such  vile  suspicions, 
but  simply  to  assert  that  the  existence  of  the  suspicions, 
under  all  the  circumstances,  may  have  been  quite  con- 
sistent with  the  decedent's  sanity.  What  is  an  ''insane 
delusion?"    Bouvier,  in  his  law  dictionary,  defines  a  *'  de- 
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lusion"  to  be  *'a  diseased  state  of  the  mind,  in  which 
persons  believe  things  to  exist  which  exist  only  in 
their  own  imaginations,  with  a  persuasion  so  fixed  and 
firm  that  neither  evidence  nor  argument  can  convince 
them  to  the  contrary."  Tried  by  this  standard,  I  can 
find  no  warrant  in  the  evidence  for  holding  that  Dr. 
Phillips  was  suffering  from  any  delusion  whatever  in  re- 
lation to  his  wife.  He  does  not,  indeed,  seem  to  have 
been  (constant  in  his  opinion  of  her  infidehty,  for  on  sev- 
eral occasions  he  was  apparently  in  the  state  of  mind 
which  was  illustrated  by  his  remark  to  the  witness  Grant, 
that  **  sometimes  he  believed  it,  and  at  others  he  cx)uld 
not."  This  is  by  no  means  the  condition  of  a  mono- 
maniac such  as  he  is  claimed  to  have  been.  ^ 'A  sane  man 
in  error,"  says  Wharton,  '*  retains  the  power  of  doubting: 
not  the  madman".  (Med.  Juris.,  4ih  ed.y  §  7S7). 

In  the  case  of  Boughton  v.  Knight  {Law  Rep.  j  S  P,  & 
D.,  68),  the  presiding  Judge,  in  charging  a  jury,  gave 
what  seems  to  me  a  very  simple  and  practical  standard, 
apphcable  to  such  a  case  as  the  present.  "  The  tribunal 
that  is  to  determine  the  question,"  says  the  learned 
Judge,  ''must  of  necessity  take  his  own  mind  as  the 
standard  whereby  to  measure  the  degree  of  intellect  pos- 
sessed by  another  man.  You  must  not  arbitrarily  take 
your  own  mind  as  the  measure  in  this  sense,  that  you 
should  say  ...  J  should  not  have  believed  such 
and  such  a  thing,  and,  therefore,  the  man  who  did  be- 
lieve it  was  insane.  But  you  must  of  necessity  put  to 
yourself  this  question,  and  answer  it:  Can  I  understand 
how  any  man  in  possession  of  his  senses  could  have  be- 
lieved such  and  such  a  thing?  And  if  the  answer  you 
give  is,  I  cannot  understand  it,  then  it  is  of  the  neces- 
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sity  of  the  case   that  you  should  say  the  man  is  not 


sane." 


In  the  present  case,  the  court  finds  no  difficulty  in  un- 
derstanding how  a  person  situated  in  all  respects  like  the 
decedent  might  have  believed  all  that  the  evidence  shows 
he  believed,  and  yet  have  been  in  full  possession  of  his 
senses. 

The  situation  is  well  put  in  the  form  of  a  dilemma  by 
the  proponent's  counsel:  **  If  the  reports  of  the  detectives 
were  true,  the  decedent  surely  labored  under  no  delusion; 
if  the  reports  were  not  true,  they  were  still  evidence  on 
which  he  could  act  without  rendering  what  he  did  the 
result  of  insanity.  If  no  such  reports  were  made,  or  if 
he  never  beUeved  his  wife  to  have  been  guilty,  then  he 
can  be  accused  of  depravity,  but  not  of  insanity." 

The  disclosures  of  his  character  and  conduct,  upon 
which  I  have  not  yet  commented,  have  all  been  consid- 
ered in  reaching  the  conclusion  just  stated.  He  was  an 
educated  man,  who  knew  how  to  be  agreeable,  and  often 
put  his  knowledge  into  practice;  but  he  knew  how  to  be 
disagreeable,  particularly  to  his  wife,  and  took  frequent 
opportunities  to  prove  it.  He  was  capricious  in  his 
moods:  often  irritable,  sometimes  violent,  always  jealous. 
His  temper  may  well  have  been  affected  by  his  bodily  ail- 
ments. He  was  a  sufferer  from  gout,  from  neuralgia 
and  from  iritis,  a  painful  disease  which  almost  deprived 
him  of  the  use  of  his  eyes,  and  might  naturally  have  had 
a  similar  effect  upon  his  cheerfulness  and  good  temper. 
There  is  some  evidence,  also,  that  he  was  subject  to  oc- 
casional paroxysms  in  the  nature  of  epileptic  fits,  though 
it  seems  to  me  too  inexact  to  afford  a  basis  for  any  serious 
conclusions. 
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Aside  from  the  medical  evidence  to  which  I  shall  pres- 
ently refer,  the  main  reliance  of  the  contestant  seems 
to  be  placed  upon  the  testimony  of  Mrs.  Cridland,  a 
sister  of  Mrs.  Phillips,  of  Mr.  Cridland,  her  husband, 
and  of  a  Miss  Taylor,  all  of  Mobile,  Alabama.  This 
testimony  was  taken  under  a  commission,  in  response  to 
interrogatories,  and  is,  for  that  reason,  in  some  respects 
imvsatisfactory. 

Mr.  Cridland  is  very  graphic  in  his  description  of  the 
disagreeable  traits  of  decedent's  character,  and  of  the 
marked  contrast  which  he  obsoi-ved,  in  this  regard, 
between  him  and  Mrs.  Phillips.  He  describes  the  hus- 
band as  **rude,"  ** violent,"  '* irritable."  *' jealous," 
''suspicious,"  *' morose."  He  depicts  the  wife,  on  the 
other  hand,  as  always  **kind,"  ** patient,"  *' gentle," 
•  *  cheerful, "  ' '  prudent, "  '  *  forbearing, "  * '  considei-ate. " 
"  Her  deportment,"  he  says,  *Svas  in  every  respect  such 
as  became  a  lady  of  good  manners." 

To  substantially  the  same  effect  is  the  testimony  of 
Mrs.  Cridland  and  Miss  Taylor.  They  agree  in  the  belief 
that  the  behavior  of  such  a  husband  to  such  a  wife  was 
highly  irrational. 

I  am  compelled  in  the  light  of  all  the  evidence,  to 
regard  this  Mobile  testimony  as  somewhat  biassed  in 
favor  of  the  contestant. 

It  would  be  strange,  indeed,  if  it  were  otherwise,  and 
if  her  immediate  family  and  friends  had  not  I'anged 
themselves  on  the  side  of  Mi-s.  Phillips  in  the  unhappy 
controversies  which  embittered  her  domestic  life.  And, 
besides,  the  judgments  which  these  witnesses  formed,  as 
to  the  conduct  of  the  decedent,  were  based  upon  their 
supposed  knowledge  of  the  exact  relations  between  him- 
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self  and  wife.  This  knowledge,  however,  they  do  not 
seem  to  have  possessed.  The  nature  of  the  letters  and 
postal  cards  from  which  certain  extracts  have  been 
quoted,  justifies  the  belief,  that,  with  a  secretivenej^s, 
for  which  she  deserves  to  be  commended  rather  than 
censured,  Mrs.  Phillips  must  have  concealed  from  them, 
as  far  as  lay  in  her  power,  the  daily  fret  and  wony 
of  the  relations  between  herself  and  her  husband.  She 
might  naturally  have  thought  it  justifiable,  both  in  taste 
and  morals,  for  one  who  had  a  skeleton  in  the  closet  to 
keep  the  door  shut. 

Dr.  William  H.  Holcomb  was  called  by  the  contestant, 
and  a  hypothetical  question  was  propounded  to  him 
touching  the  decedent^s  sanity.  In  this  question  were 
grouped  most  of  the  important  facts  which  her  counsel 
claimed  to  have  established,  and  the  inferences  which 
they  were  supposed  to  justify,  Dr.  Holcomb  was  asked 
whether,  upon  the  assumption  that  such  hypotheses  were 
true,  the  decedent  was  or  was  not  insane.  He  answered 
in  the  affirmative.  In  cross-examination,  the  propo- 
nent's counsel  eliminated,  one  by  one,  the  elements  of 
the  hypothetical  question,  and  put  contrary  hypotheses 
in  their  places.  The  witness  clung  with  considerable 
pertinacity  to  his  original  answer,  but  finally  consented 
to  some  modification.  Without  intending  the  slightest 
reflection  upon  the  honesty  of  his  purpose  or  the 
accuracy  of  his  judgment,  I  feel  justified  in  saying  that 
this  examination  affords  a  good  illustration  of  the  prac- 
tical inutility  of  expert  testimony,  under  our  present 
system  of  inquiry  into  cases  of  alleged  insanity.  When 
a  physician  is  called  by  a  party  as  a  witness,  he  is,  in 
most  instances,  summoned  because  his  pre-ascertained 
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views  meei  this  party's  necessities.  The  hypothetical 
question  which  is  addressed  to  him  contains,  of  course, 
that  presentation  of  the  evidence  which  counsel  hopes 
will  be  accepted  as  proved  by  the  tribunal  which  is  to 
decide  the  issues.  Variously  modified  in  its  form  accord- 
ing to  the  particular  features  of  particular  cases,  the  real 
gist  of  the  question,  if  it  is  put  by  one  who  seeks  to 
establish  insanity,  is  this:  "If  the  person  whose  mental 
condition  is  the  subject  of  inquiry  is  of  unsound  mind, 
is  he  sane  or  is  he  insane?"  The  answer  which  invariably 
follows  is  that  which,  to  the  logical  mind,  seems  un- 
avoidable. Then  ensues  the  cross-examination,  in  which 
counsel  for  the  other  party  presents  a  different  set  of 
hypotheses  in  an  interrogatory  which,  being  translated, 
is  substantially  as  follows:  "But  if,  on  the  contrary,  this 
person  of  whom  you  are  testifying  is  of  sound  mind,  is 
he  insane  or  is  he  sane?" — ^a  question  which,  like  the 
other,  is  answered  in  the  asking. 

From  a  somewhat  extensive  experience  in  the  trial 
of  causes  involving  the  issue  of  insanity,  I  can  say,  in 
all  seriousness,  that  the  testimony  of  expert  witnesses, 
under  the  system  of  selection  and  examination  now  in 
vogue,  often  furnishes  as  little  aid  to  the  court  as  would 
be  afforded  by  precisely  such  an  examination  as  the  fore- 
going. It  is  only  saying  of  the  present  case  what  might 
be  truly  said  of  many  another,  that  the  court  must, 
in  the  main,  look  outside  of  the  expert  testimony  to 
find  the  evidence  upon  which  it  can  safely  base  its  con- 
clusions. 

Without  further  analysis  of  the  facts,  it  seems  suffi- 
cient to  say  that  they  fall  far  short  of  proving  that,  at 
the  time  when  he  executed  the  instrument  here  offered 
for  probate,  the  decedent  was  not  of  sound  mind. 
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By  a  sound  mind,  within  the  meaning  of  the  law,  is 
not  meant  a  mind  which  is  perfectly  balanced  and  free 
from  all  prejudice  or  passion;  else  the  circle  of  competent 
will. makers  would  be,  indeed,  a  narrow  one. 

This  decedent  may  have  conceived  false  and  unjust 
notions  of  his  wife's  character  and  conduct;  he  may 
have  been  prompted  by  mean  and  unworthy  motives  to 
exclude  her  from  sharing  his  estate,  but  bis  notions  and 
his  motives  alike  were,  in  my  judgment,  entirely  sane. 

A  decree  may  be  therefore  entered,  admitting  to 
probate  the  instrument  here  propounded  as  his  will. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— December,  1882. 

Oilman  v.  Wilber. 

In  the  matter  of  the  estate  of  Amanda  M.  Benedict,  de- 
ceased. 

Ab  to  vhetheT  a  contract  to  furnish  tuition  for  an  entire  year,  made  by  one 
who  dies  before  the  expiration  of  such  term,  is  such  an  engagement  as 
the  executor  of  decedent's  will  is  bound  to  ful61,  quctre. 

It  is  not  a  ground  for  dinallowing  to  an  executor,  upon  his  accounting, 
the  amount  of  a  promissory  note  owing  by  decedent,  paid  by  the  ex- 
ecutor to  the  psyee,  that  the  latter  did  not  surrender  the  note  upon  re- 
ceiving payment,  where  there  is  no  proof  that  the  note  is  in  anybody's 
handSj  and  no  demand,  founded  thereupon,  has  been  made  within  the 
time  for  the  presentation  of  claims  under  the  executor's  advertise- 
ment. 

Bank  of  Poughkeepsie  ▼.  Hasbrouck,  6  JV.  F.,  216'-distingui8hed. 

Testatrix,  who  was  principal  of  a  female  seminary,  died  in  March,  1877, 
after  a  loDg  illness  which  had  seriously  interfered  with  her  manage- 
ment of  the  business,  and  before  the  fulfilment  of  existing  contract 
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for  the  education  of  her  pupils,  the  bills  of  the  most  of  whom  had  been 
paid  to  her  in  advance.  Her  executor  kept  the  institution  in  operation 
for  eleven  weeks,  and  until  the  end  of  the  school  year,  collecting 
amounts  due,  fulfilling  current  obligations,  and  paying  necess-iry  dis- 
bursement^,  making  up  a  deficiency  of  about  $1,600  from  the  funds  of 
the  estate;  and  then  sold  the  furnitui-e  and  other  belongings  of  the 
school,  including  the  "good  will,"  at  private  sale,  without  advertise- 
ment or  other  public  notice,  for  the  sum  at  which  the  bare  furniture 
bad  been  appraised  in  the  inventory.  It  appeared  that  the  executor 
acted  in  good  faith,  and  exercised  reasonable  prudence  and  skill  in 
pursuing  a  course  which  there  was  reason  to  believe  was  for  the  best 
interests  of  the  estate.  The  "good  will "  was  not  appraised,  and  the 
evidence  did  not  show  that  it  had  a  pecuniary  value,  or  that  the  execu- 
tor had  reason  to  believe  tliat  any  more  could  have  been  obtained  for 
the  property  than  it  yielded. — 
EM,  that  the  executor  should  not  be  charged  with  the  loss  which  resulted 
from  continuing  the  school  until  the  close  of  the  term,  and  that  he  was 
justified,  under  the  circumstances,  in  making  the  sale  of  the  property 
at  the  price  wliich  he  received. 

This  was  a  judicial  settlement  of  the  account  of  Fran- 
cis A.  Wilber,  as  executor  of  the  will  of  decedent.  Ob- 
jections were  filed,  and  exceptions  to  the  referee's  re- 
port were  taken,  by  Anna  E.  Oilman,  a  creditor,  and 
others.    The  facts  appear  sufficiently  in  the  opinion. 

Wm.  H.  Clark,  for  executor, 

AsaAic  Wakrmaw,  for  dijeeting  creditor. 

The  Surrogate.— The  will  of  this  decedent  named 
Francis  A.  Wilber  as  its  executor.  He  was  duly  granted 
letters  testamentary,  and  in  October,  1878,  filed  an  ac- 
count, which  was  supplemented  by  another  in  the  suc- 
oeeding  year.  To  these  accounts  objections  were  filed, 
aad  the  matters  in  issue  were  thereupon  referred  to  an 
auditor,  whose  report,  now  before  the  Surrogate,  sus- 
tains one  of  such  objections  and  one  only.  After  cai^ef ul 
examination  of  the  evidence,  I  am  of  the  opinion  that 
this  report  should  be  in  all  things  confirmed. 
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The  testatrix,  under  the  name  of  Mrs.  J.  T.  Benedict, 
conducted,  for  about  thirty  years,  a  young  ladies'  semi- 
nary in  this  city.  She  died  in  March,  1877,  after  a  long 
illness  which,  for  many  months,  seriously  interfered  with 
her  active  management  of  business.  Her  death  occurred 
in  the  midst  of  a  school  year,  and  before  the  fulfilment 
of  the  contracts  between  herself  and  her  patrons,  for  the 
education  of  the  pupils  committed  to  her  charge 

Her  executor  kept  the  seminary  in  operation  for  eleven 
weeks,  and  untU  the  end  of  the  school  year,  continuing 
also,  for  that  period,  all  the  household  arrangements, 
boarding  the  teachers  and  pupils,  discharging  the  current 
expenses  from  the  funds  of  the  estate,  and  thus  fulfilling 
the  various  contracts  to  which  the  decedent  had  made 
herself  a  party.  To  the  instructors  he  paid  substantially 
the  same  rate  of  salary  which  they  had  received  from 
Mrs.  Benedict.  He  collected  $2,000  in  term  bills.  His 
total  disbursements  on  account  of  the  school  were  $3,600. 
He  made  up  this  deficiency  of  about  $1,600  from  the 
funds  of  the  estate. 

It  is  claimed  by  the  exceptor  that  the  executor  should 
be  charged  with  this  sum,  and  with  interest  thereon  f  f*om 
June,  1877,  because  he  was  under  no  legal  obligation  to 
fulfil  the  contracts  into  which  Mrs.  Benedict  had  entered, 
and  ought  not  to  have  fulfilled  them  if  it  involved  any 
drain  upon  the  funds  of  the  estate. 

The  furniture  of  the  school  and  all  its  other  belongings, 
including  the  ''good  will,"  were  sold  at  private  sale,  and 
without  advertising  or  other  public  notice,  for  $2,760.  It 
does  not  appear  that  the  executor  was  ever  offered  any 
more,  or  that  he  believed  or  had  reason  to  believe  that 
more  could  be  obtained,  or,  indeed,  that  any  more  could 
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in  fact  have  been  obtained.  This  sum  was  the  precise 
valuation  placed  in  the  inventory  upon  the  bare  furniture 
of  the  establishment.  At  the  time  of  the  appraisement, 
some  discussion  seems  to  have  arisen  as  to  the  worth  of 
the  "good  will,"  but  no  valuation  was  placed  upon  it  by 
the  appraisers. 

Cotmsel  for  the  exceptor  claims  that  it  was  fairly  worth 
$5,000,  and  that  the  executor's  account  should  be  sur- 
charged in  that  amount. 

The  evidence,  however,  does  not  satisfy  me  that  there 
was  any  money  value  to  the  good  will  of  Mrs.  Benedict's 
school  after  her  decease.  The  lease  of  the  premises  had 
nearly  run  out.  There  had  been  for  some  years  a  falling 
off  in  the  number  of  pupils  and  in  the  net  receipts. 

It  is  claimed,  indeed,  by  the  executor's  counsel  that, 
for  the  two  years  just  prior  to  decedent's  death,  the  school 
had  been  conducted  at  a  loss,  and  though  the  decedent's 
accounts  do  not  positively  disclose  that  such  was  the  fact, 
they  show  that  the  profits,  if  any,  were  scanty  and  gave 
no  promise  of  increase. 

The  testimony  of  Mrs.  Read,  and  that  of  Mrs.  Bradford, 
in  respect  to  the  value  of  the  good  will,  were  partly  based 
upon  the  supposed  existence  of  ceii;ain  facts  which  do  not 
seem  to  me  to  have  been  established  by  the  eyidence. 

Even  if  it  were  fully  proven,  however,  tl^at  the  good 
will  had  a  money  value,  it  is  manifest  that  the  executor 
should,  not  be  charged  therewith,  if,  under  all  the  circum- 
stances in  making  the  sale  of  the  property  at  the  price  he 
received,  he  seems  to  have  acted  in  good  faith,  and  with 
the  exercise  of  such  prudence,  skill  and  discretion  as  the 
law  demands  of  persons  in  his  situation.  I  do  not  find 
that,  in  these  particulars,  he  was  at  fault.  Nor  can  I  hold 
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that  he  should  be  charged  with  the  loss  which  resulted 
from  his  A^ntinuing  the  school  until  the  close  of  the 
term.  The  institution  was  organized  with  a  corps  of 
teachers  selected  by  Mrs.  Benedict  herself. 

For  six  months  or  more,  in  consequence  of  her  illness, 
it  had  been  conducted  without  her  personal  supervision. 
The  tuition  of  most  of  her  pupils  had  been  paid  for  in  ad- 
vance, and  a  portion  of  the  instriiction  for  which  she  had 
been  rewarded  was  due  to  them  at  her  death. 

It  is  an  interesting  and  somewhat  doubtful  question 
whether  the  contracts  between  Mrs.  Benedict  and  her 
patrons,  which  were  entire  for  a  school  year,  were  such 
as  the  executor  was  legally  bound  to  fulfil.  This  ques- 
tion, however,  need  not  be  here  decided.  For,  in  the  ex- 
ercise of  reasonable  discretion,  the  executor  might  well 
have  believed  that  it  was  for  the  best  interests  of  the 
estate  that  he  should  take  the  course  which  he  in  fact 
pursued,  and  it  is  by  no  means  plain  that  his  conclusion 
was  not  entirely  correct.  He  was  under  the  necessity  of 
deciding  promptly.  It  does  not  appear  that  he  was  then 
in  a  position  to  discover  whether  or  not  the  estate  was 
solvent,  and  he  might  well  have  believed  that  a  sale, 
whenever  it  might  be  effected,  would  prove  far  more  ad- 
vantageous if  the  school  was  then  in  operation  than  if  it 
had  ceased  to  exist. 

It  is  not  claimed  that  there  was  any  extravagance  m 
the  economy  of  the  household  or  in  the  management  of 
the  school;  and,  for  the  reasons  urged  by  executor's 
ccftinsel,  the  retention  of  the  premises  for  a  brief  period 
after  the  close  of  the  term  does  not  seem  seriously  objec- 
tionable. 

It  appears  that  one  Bloom  held  a  note  for  $2,200  and 
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interest^  signed  by  decedent  and  her  husband,  and  secured 
by  a  mortgage  on  the  furniture  of  one  and  tMe  library  of 
the  otber.  Upon  the  evidence,  I  find  that  Mr.  Benedict 
signed  the  note  as  surety;  a  fact  which  it  was  competent 
to  prove  by  parol  testimony  (Hubbard  v.  Gurney,  6^  N. 
Y.J  4^7).  The  furniture  and  property  of  Mrs.  Benedict 
being  suflBcient  to  pay  this  note,  there  was  no  occasion 
for  resort  to  Mr.  Benedict's  Ubrary,  and  indeed  no  right 
of  so  doing  until  the  other  remedy  was  exhausted. 

The  counsel  for  the  objector  claims,  however,  that  the 
executor  should  be  disallowed  the  amount  paid  to  Bloom, 
because  it  was  not  proved  that  the  note  was  given  up  at 
the  time  the  mortgage  was  dischai^ed. 

Bloom  testified  that,  at  the  time  of  the  payment,  he 
surrendered  the  note.  The  executor  thinks  otherwise. 
The  Court  of  Appeals  held,  in  Bank  of  Poughkeepsie  v. 
Hasbrouck  {6  N.  Y. ,  216),  under  circumstances  which  it 
characterized  as  '^  doubtful  and  suspicious,"  that  pay- 
ment of  a  note  by  an  executor  to  the  payee  thereof  who 
did  not  surrender  it,  did  not  protect  the  executor  when 
he  was  afterwards  sued  by  a  bona  fide  holder  for  value, 
even  though  he  had  duly  advertised  for  claims,  and 
though  the  note  was  not  presented  for  payment  within 
the  time  hmited  by  the  advertisement. 

This  case  is  relied  on  by  the  exceptor's  counsel,  but 
is  not,  it  seems  to  me,  pertinent  to  the  present  contention. 
Here  there  is  no  proof  that  the  note  is  in  the  hands  of  an 
innocent  holder  for  value,  or  in  anybody's  hands;  and 
even  if  it  is,  as  no  demand  has  been  made  within  the 
time  for  the  presentation  of  claims  under  the  executor's 
advertisement,  even  a  bona  fide  holder  can  find  no  relief 
out  of  the  property  which  is  embraced  in  the  present  ac- 
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counting.  It  may  be  added  that,  if  decedent's  husband 
had  himself  paid  Bloom's  claim,  he  would  have  been  sub- 
rogated to  the  rights  of  the  mortgagee,  and  could  have 
insisted  upon  such  rights,  as  against  the  assets  of  the 
estate.  He  vsrould  not  have  been  remitted  to  the  position 
of  a  simple  creditor. 

Without  reviewing  in  detail  the  other  objections  to  the 
auditor's  report,  I  declare  my  concurrence  in  all  his  con- 
clusions. 

The  report  is  therefore  confirmed,  and  a  decree  may  be 
entered  accordingly. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surbo- 

OATB.— January,  1883. 

HoYT  V.  Jackson. 
In  the  matter  of  the  estate  of  Jesse  Hoyt,  deceased. 

Upon  an  applicatioa  to  the  Surrogate's  court,  under  Code  Ci^.  Pro.,  §  S719, 
for  an  advance  upon  a  legacy,  made  before  the  expiration  of  a  year 
from  the  grant  of  letters  testamentary,  the  provision  of  that  section 
tliat  the  advance  must  be  "  necessary  for  the  support  or  education  of 
the  petitioner  "  is  a  limitation  upon  the  authority  of  the  court,  which 
cannot  be  ignored.  But  wlierc  petitioner,  if  decedent  had  died  ad- 
mittedly intestate,  would  have  been  entitled  to  his  entire  estate,  which 
undisputedly  exceeds  greatly  the  aggregate  amount  of  such  legacies 
and  all  prior  and  equal  claims,  and  has  no  other  income,  this  limitation 
may  receive  a  liberal  construction. 

The  section  cited  requires  that  a  sum  advanced  on  a  legacy,  upon  a  peti- 
tion presented  within  the  year  specified,  should  not  exceed  the  full 
amount  of  the  petitioner's  legacy  or  pecuniary  provision  under  the 
will,  and  where  such  provision  is  the  income  of  a  trust  fund,  the 
limit  is  the  amount  of  income  earned  by  such  fund  at  the  time  of  the 
application  for  relief. 
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Where  the  will  directs  the  establishment  of  a  trust  fund,  of  a  specified 
amount,  for  the  benefit  of  petitioner,  to  be  created  out  of  the  invest- 
ments of  tlie  estate,  the  legal  rate  of  interest  is  not  a  test  of  the  income, 
for  the  purpose  of  computing  the  proportion  of  a  legacy  which  may  be 
advanced  under  the  section  cited. 

This  was  a  petition,  presented  by  decedent's  widow  and 
daughter,  within  a  year  after  the  granting  of  letters  testa- 
mentary upon  his  will,  for  a  decree  directing  James  W. 
Jackson  and  others,  the  executors,  to  advance  to  each  of 
petitioners  $25,000,  **to  be  charged  against  them  as  lega- 
tees or  heirs,  as  the  case  may  be,  depending  on  the  result 
of  the  contest  touching  said  will."  When  this  petition 
was  presented,  no  appeal  had  been  taken  from  tl^e  decree 
admitting  the  will  to  probate,  nor  had  any  petition  been 
presented  for  the  revocation  thereof.  Further  facts  are 
stated  in  the  opinion. 

RoscoB  CoNKLiNQ  and  Aabon  Kabjx,  for  petiiion&n, 
Wm.  M.  Eyabts  ajid  Elihu  Boot,  for  executors. 

The  Surrooatb. — ^This  is  an  application  for  a  decree 
directing  the  executors  of  decedent's  estate  to  pay  to 
Helen  M.  Hoyt,  his  widow,  and  Mary  I.  Hoyt,  his  daugh- 
ter (for  both  of  whom  pecuniary  provision  is  made  by  an 
instrument  which  has  been  admitted  to  probate  as  his 
wiU),  the  sum  of  $25,000  each,  or  such  other  sum  as  may 
seem  just  and  proper. 

The  matter  has  once  before  been  submitted  for  decision^ 
but  the  court  declared  itself  unable  to  determine,  upon 
the  evidence,  to  what  extent  relief  could  legally  be  granted 
within  the  restrictions  of  sections  2717,  2718,  2719  of  the 
Code  of  Civil  Procedure,  from  which  its  jurisdiction  in 
such  a  proceeding  as  the  present  is  solely  derived. 
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It  was  accordingly  determined  that  the  matter  should 
be  sent  to  a  reference,  or,  in  the  alternative,  that  the  ap- 
plication as  then  presented  should  be  dismissed  without 
prejudice  to  its  renewal  on  other  motion  papers.  At  the 
suggestion  of  petitioner's  counsel,  this  decision  was  modi- 
fied so  as  to  keep  alive  the  original  petition,  and  to  permit 
the  filing,  in  its  support,  of  additional  affidavits.  Those 
affidavits,  together  with  the  answers  of  the  executors  and 
other  papers  which  are  now  before  me,  supply  to  some 
extent  the  evidence  necessary  for  the  proper  determina- 
tion of  this  motion.  But  the  original  petition  and  answer, 
even  as  thus  sui»plemented,  fail  in  an  important  particu- 
lar  to  afford  certain  information,  which  is  essential  to  the 
just  disposition  of  the  matter  here  at  issue. 

As  I  have  before  intimated,  those  sections  of  the  Code 
which  have  been  already  cited,  contain  two  limitations 
upon  the  authority  of  the  Surrogate  which  cannot  be 
ignored. 

First  Whatever  sum  is  allowed  an  applicant  before  the 
expiration  of  a  year  from  the  issue  of  letters  testamen- 
tary, must  be  "  necessary  for  the  support  or  education  of 
the  petitioner"  (§2719). 

Second.  That  sum  should  not  exceed  the  full  amount  of 
the  petitioner's  legacy  or  pecuniary  provision  under  the 
will,  and  in  cases  where,  as  here,  the  will  bequeaths  the  in- 
conle  of  a  trust  fund,  such  sum  should  not  exceed  the 
amount  of  the  income  which  such  fund  has  earned  at  the 
time  the  application  for  relief  is  presented. 

Now,  as  to  the  first  of  these  limitations,  I  feel  justified, 
under  all  the  circumstances  of  this  case,  in  giving  to  the 
phrase,  **  necessary  for  the  support  of  the  petitioner,"  a 
liberal  construction. 
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One  of  those  petitioners  is  the  widow  of  the  decedent, 
and  the  other  is  his  only  child.  If  he  had  died  admit- 
tedly intestate,  they  would  have  been  entitled,  under 
the  statutes  of  descent  and  distribution,  to  his  entire 
estate,  and  they  will  be  discovered  to  be  so  entitled  if  the 
probate  of  this  will  shall  hereafter  be  revoked.  The  trusts, 
which  the  will  directs  to  be  set  up  for  their  benefit,  have 
priority  over  all  other  bequests  save  one  for  $50,000.  And 
while  there  is  a  wide  variance  between  the  parties  hereto, 
as  to  the  probable  net  value  of  the  estate  above  the  debts, 
it  is  beyond  dispute  that  it  exceeds,  by  several  millions  of 
dollars,  the  amounts  directed  by  the  will  to  be  set  apart 
as  trust  funds  for  the  benefit  of  the  petitioners,  and  to  be 
so  set  apai't  in  priority  over  all  other  bequests  except  the 
$60,000  legacy. 

Besides,  the  will  directs  that  ^'  the  choicest  invest mente 
and  those  having  the  longest  to  run  "  shall  be  selected 
for  the  benefit  of  Mrs.  Hoyt,  and  that  the  executors  shall 
apply,  in  the  most  bounteous  and  liberal  manner,  the 
proceeds  of  the  fund  created  for  the  benefit  of  decedent's 
daughter. 

It  appears  from  the  affidavits  of  the  petitioners  that, 
at  the  time  of  the  decedent's  death,  their  mode  of  life 
and  standard  of  expenditure  were  such  as  were  appro- 
priate to  his  wealth  and  his  social  position. 

They  are  now  maintaining,  and  seek  to  continue  the 
maintenance  of,  separate  establishments — a  purpose 
which,  if  it  suits  their  pleasure,  is  not  unreasonable,  in 
view  of  all  the  circumstances,  and  especially  in  view  of 
the  large  interest  which  they  must  indisputably  be  found 
to  have  in  this  estate,  whether  the  probate  of  the  will 
shall  ultimately  be  revoked,  or  shall  remain  undisturbed. 
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Because  of  these  considerations,  and  because,  since  the 
decedent's  death,  the  petitioners  have  had  no  other  source 
of  income  than  their  interest  in  his  estate  has  afforded 
them,  I  am  disposed,  in  this  case,  to  give  to  section  2719 
as  broad  a  construction  as  its  language  will  fairly  i)er- 
mit. 

Indeed,  I  underatand  from  the  answer  and  aflBdavits  of 
the  executors,  and  from  the  intimations  of  their  counsel 
upon  the  second  argument  of  this  motion,  that  they  do 
not  seriously  object  to  the  entry  of  an  order  directing  the 
payment,  to  each  of  the  petitioners,  of  any  sum  which 
the  court  may  think  fit  to  name,  provided  that  such  sum 
is  not  in  excess  of  the  amount  of  income  earned  by  such 
share  of  decedent's  estate  as  the  will  sets  apart  for  their 
benefit. 

A  careful  review  of  all  the  evidence  for  the  sake  of  de* 
termining  the  amount  of  such  income  discloses  no  data 
from  which  it  can  be  even  approximately  ascertained. 

The  respondents  say  that  the  income  of  the  entire 
estate  received  by  them  has  amounted  to  less  than  $25,- 
000,  and  that,  by  reason  of  advancements  to  the  peti* 
tioners,  that  amount  has  been  reduced  to  less  than 
$19,000.  It  is  not  apparent,  however,  but  that  other  in* 
come  has  been  earned  which  the  executors  have  hitherto 
failed  to  collect.  Then,  too,  it  seems  that  about  one 
third  of  the  estate  consisted  of  property  in  the  state  of 
Michigan,  and  that  the  will  appoints  an  executor  in  that 
state  who  is  in  some  sense  subordinate  to  the  New  York 
executors,  and  is  required  to  transfer  to  them  rents,  divi- 
dends, proceeds  of  sales,  etc.,  which  from  time  to  time 
may  come  to  his  hands. 

For  aught  that  the  evidence  discloses,  there  may  be,  as 
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petitioners'  counsel  suggests,  considerable  sums  of  money 
in  the  possession  of  the  Michigan  executor  which  are  sub- 
ject to  the  demand  and  disposition  of  the  respondents. 

One  of  the  petitioners  asserts,  upon  information  and 
beUef,  that  a  large  part  of  the  property  whereof  decedent 
died  possessed  consists  of  bonds  of  the  United  States  Gov- 
ernment, which  are  still  in  the  hands  of  the  executore; 
the  other  makes  a  somewhat  similar  allegation.  But 
neither  of  them  declares  what  portion  of  the  estate  is 
thus  invested,  or  what  issues  of  Government  bonds  are 
thus  held  by  the  executors,  or  what  rate  of  interest  they 
are  yielding. 

The  executors  declare  that  the  estate  is  of  such  a  char- 
acter that,  whether  the  income  from  certain  of  its  assets 
shall  be  much  or  little  v^ill  depend  upon  the  outcome  of 
certain  enterprises,  in  respect  to  which  they  are  vested 
by  the  will  with  discretionary  powers,  which  may  neces- 
sitate the  use  of  very  large  sums  of  money,  amounting 
to  hundreds  of  thousands  of  dollars.  The  tnists  for 
neither  of  the  petitioners  have  as  yet  been  set  up,  and  it 
is  difficult,  and  perhaps  impossible,  to  determine  with 
accuracy  the  maximum  sum  which  the  executors  can  now 
pay,  without  prejudice  to  the  rights  of  other  beneficia- 
ries. 

The  legal  rate  of  interest  does  not  seem  to  furnish  the 
test,  because  the  will  does  not  bequeath  to  the  petitioners 
definite  sums  of  money  which,  either  expressly  or  by  in- 
tendment, are  made  payable  at  the  decedent's  death.  In 
that  event,  the  beneficiaries  would,  of  course,  be  entitled 
to  six  per  cent,  upon  their  legacy. 

Here,  on  the  contrary,  the  will  directs  the  establish- 
ment of  trust  funds,  of  $1,250,000  each,  to  be  created  out 
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of  the  investments  of  the  estate,  and  the  income  of  those 
funds,  which  may  be  greater  than  six  per  cent,  and  may 
be  less,  cannot  be  ascertained  without  inquiring  into  the 
character  and  extent  of  this  estate,  and  the  nature  of  its 
various  investments  and  the  amount  of  interest,  divi- 
dends and  profits  which  those  investments  have  realized. 
It  will  become  necessary,  therefore,  before  the  final  dis- 
position of  this  motion,  to  submit  to  a  reference  the  ques- 
tions  above  suggested. 

An  order  may  be  entered,  on  two  days'  notice,  direct- 
ing such  reference,  and  providing  also  that  the  executors 
pay  to  each  of  the  petitioners,  upon  their  severally  giving 
bonds,  as  required  by  section  2719,  the  sum  of  $5,000,  to 
be  charged  against  them,  respectively,  as  a  portion  of 
whatever  sum  may  be  hereafter  discovered  to  be  prop- 
erly awardable  on  these  applications. 

Ordered  accordingly. 


New  York  County.— Hon.   D.   G.  ROLLINS,  Surro- 
gate.—February,  1883. 

Matter  of  Wood. 

In  the  matter  of  the  estate  of  Fernando  Wood,  deceased. 

Testator,  by  the  first  clause  of  his  will,  gave  to  his  son,  as  trustee,  $5,000, 
to  be  paid  to  him  within  80  days  after  testator's  death,  and  to  be 
applied  in  defraying  the  current  expenses  of  the  household  and  family, 
including  the  personal  expenses  of  the  widow.  By  the  second  clause, 
he  gave  one  fourth  of  the  residue  to  a  trustee,  to  collect  the  income  and 
apply  the  same  to  the  use  of  his  widow  for  life,  with  remainder  over; 
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and  directed  that,  until  his  ezecutoro  ascertained  and  paid  over  said 
fourth  of  the  residue  to  the  trustee,  they  should  "  pay  over  and  nd- 
vance  to  my  said  wife  a  sufficient  sum  per  annum  to  mak^  up  to  her  an 
annual  inanne  of  fS.OOO.  such  advances  to  be  charged  against  and  de- 
ducted from  the  shire  to  be  held  in  trust  for  her."  These  provisions 
Were  expressed  to  be  in  lieu  of  dower.  She  liad  a  separute  estate, 
yielding  some  income.  The  sum  of  $8^000  was  ample  for  her  annual 
mainteuance. — 

Hdd,  that  the  testator  did  not  intend  that,  in  making  up  this  annual  in- 
come, there  should  be  taken  into  account  any  income  which  might 
come  to  the  widow  apart  from  that  furnished  by  the  will. 

Testator,  by  liis  will,  gave  a  house  and  \oiand  the  sum  of  four  tTiousand  dol- 
lar8,io  a  trustee,  to  receive  the  income  and  profits,  and,  after  imjing  there- 
out the  annual  charges  against  ihe  premibes  (specifying  them),  to  apply 
the  remainder  to  the  use  of  his  sister  for  life,  with  remainder  over, 
with  the  privilege  to  her  to  actually  occupy  the  said  premises,  free  of 
charge.  The  cestui  que  trust  was  over  60  yeara  of  age,  without  iude- 
pendent  means,  for  whom  testator  had  for  years  provided,  and  who  in 
fact  i*csided  on  the  premises  in  question,  testator  having  purchased  the 
same  as  a  home  for  her,  on  her  selection.  It  appeared  that  the  income 
of  $4,000  was  about  sufficient  to  keep  down  the  annual  charges  on 
these  premises. — 

Meld,  that  interest  began  to  run  on  the  $4,000  from  testator  s  death. 


This  was  a  j  udicial  settlement  of  the  account  of  Joseph 
L.  R.  Wood  and  Fernando  Wood,  as  executors  of  deced- 
ent's will.  Two  questions  were  raised  by  the  account, 
viz. : 

1st.  Whether  the  widow  of  the  testator  was  entitled 
to  an  income  out  of  the  personalty  of  the  estate j  of  $3,000 
a  year  from  testator's  death,  and  until  the  ascertainment 
and  payment  over  of  one  fourth  of  the  residuary  estate 
to  the  trustee  named  in  the  will. 

2nd.  Whether  the  exiecutors  should  pay  to  the  trustee 
of  Albinia  Baldwin  interest  on  $4, 000  from  the  date  of  tes- 
tator's death.  Portions  of  the  will  relevant  to  these  in- 
quiries read  as  follows: 

^^  First.  I  give  and  bequeath  unto  my  son  Joseph  L. 
B.  Wood,  the  sum  of  five  thousand  dollars,  to  be  paid  to 
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him  by  my  executors  within  thirty  days  after  my  de- 
cease, to  be  applied  by  him  in  defraying  the  current  ex- 
penses of  my  household  and  my  family  as  established 
at  the  time  of  my  death  (including  the  personal  expenses 
of  my  wife,  Alice  M.  Wood),  the  said  provision  and  that 
hereinafter  made  for  my  said  wife  are  to  be  received  by 
her  in  lieu  of  dower  and  all  other  interest  in  my  estate. 

'*  Second.  I  hereby  give,  devise  and  bequeath  the  one 
undivided  fourth  part  of  my  residuary  estate  hereinafter 
mentioned  and  referred  to,  after  payment  of  my  debts, 
including  mortgages,  taxes  and  assessments,  and  the  leg- 
acies hereinafter  contained,  to  the  United  States  Trust 
Company  of  New  York,  in  trust,  upon  the  trusts  follow- 
ing, that  is  to  say:  to  receive,  invest,  and  reinvest  the 
same,  to  collect  and  receive  the  income  thereon  and  to 
apply  the  net  income  thereof,  to  the  use  of  my  said  wife 
during  her  natural  life,  and  upon  her  death  to  divide  and 
transfer  the  same  among  and  to  such  of  my  children  as 
shall  be  then  living  and  the  issue,  etc.,  etc. 

' '  And  I  direct  that  the  said  one  fourth  part  of  my  re- 
siduary estate  be  paid  over  by  my  executors  to  the  said 
Company  as  rapidly  as  may  be  consistent  with  the  best 
interest  of  my  estate,  and  as  the  same  may  be  from  time 
to  time  ascertained  and  realized;  and  until  the  ascertain- 
ment and  payment  over  of  said  one  fourth  of  my  resid- 
uary estate,  I  direct  my  executors  to  pay  over  and  ad- 
vance to  my  said  wife  a  sufficient  sum  per  annum  to  make 
up  to  her  an  annual  income  of  three  thousand  dollar, 
such  advances  to  be  charged  against  and  deducted  from? 
the  share  to  be  held  in  trust  f gr  her  as  aforesaid.     .     .     . 

**  Third.  I  hereby  give  and  bequeath  to  my  son  Joseph 
L.  R.  Wood  the  house  and  lot  in  the  city  of  New  York 

Vol.  I.— 86 
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known  as  No.  325  West  Twenty-seventh  street,  and  the 
sum  of  four  thousand  dollars,  in  trust,  to  receive  the  in- 
come and  profits  thereof,  and  after  paying  out  of  said  in- 
come and  profits  the  annual  taxes,  croton  water  rents, 
and  any  assessments  that  may  be  imposed  upon  said 
premises  and  the  cost  of  keeping  the  same  in  good  repair 
and  insured  to  at  least  the  amount  of  $12,000,  to  apply 
the  remainder  of  said  income  and  profits  to  the  use  of  my 
said  sister  Albinia  during  her  life,  and  upon  her  death  to 
sell  the  said  house  and  lot  at  public  or  private  sale,  and 
to  make  and  execute  a  good  and  sufiScient  deed  therefor, 
and  I  hereby  direct  and  provide  that  the  proceeds  of  said 
sale  and  the  sum  of  $4,000  shall  fall  into  and  be  consid- 
ered and  distributed  as  part  of  my  residuary  estate  here- 
in provided  for.  I  hereby  direct  that  my  said  trustee 
permit  my  said  sister  Albinia  to  have  the  actual  use  and 
occupation  of  said  house  diuing  the  continuance  of  the 
said  trust,  if  she  desires  such  use  and  occupation,  free  of 
charge." 

.  By  the  testimony  of  one  of  the  executors,  which  was 
taken  in  the  course  of  the  proceedings,  it  appeared  that, 
at  the  time  of  the  execution  of  the  will,  testator's  wife 
had  a  separate  estate,  and  that  the  same  yielded  some  in- 
come each  year,  from  that  time  until  testator's  d^ith; 
that  testator's  sister,  Albinia,  was  an  aged  widow, 
without  independent  means  of  support,  and  whom 
testator  had  for  years  provided  for;  that  the  latter 
had,  on  her  selection,  purchased  the  house  in  Twenty- 
seventh  street  as  a  home  for  her,  and  had  alwavs 
paid  all  the  charges  against  the  premises,  leaving 
her  in  undisturbed  possession;  and  that  the  income 
of  $4,000  was  about  sufficient  to  pay  all  the  charges 
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against  the  premises.  It  was  conceded  that  an  annual 
income  of  $3,000  was  ample  for  the  wants  of  the  widow, 
and  that  more  would  be  of  no  use  to  her.  The  chief  rea- 
son urged  against  immediate  payment  of  interest  on  the 
$4,000  was  that  the  provision,  being  a  legacy,  was  not 
payable  until  a  year  after  letters  granted  (2  R.  S.,  90,  § 
43l 

A.  H.  Stoiber,  for  the  exeeutort. 

Both  of  these  questions  (above  stated)  must  be  deter- 
mined upon  an  interpretation  of  the  will. 

The  answer  to  the  former  depends  especially  on  the 
construction  of  the  words  **make  up  to  her  an  annual  in- 
come. "  There  are  three  views  apparently  consistent  with 
the  remainder  of  the  will:  1st,  that  these  woixls  refer  to 
the  income  from  the  widow's  separate  estate,  as  well  as 
to  that  derived  by  her  from  the  estate  of  testator; 
2nd,  that  the  words  refer  to  the  income  from  such 
portions  of  the  one  quarter  as  may,  from  time  to  time, 
be  set  apart  to  her,  until  the  complete  "  ascertainment 
and  payment  over  of  said  one  fourth  part;  3rd,  that,  in 
addition  to  the  foregoing,  the  words  refer  to  her  in- 
terest or  share  iu  the  $5,000  mentioned  in  the  first  clause 
of  the  will. 

The  second  question  is  novel,  no  case  in  point  having 
been  found.  Cites  Raven  v.  Waite  (i  Swanst.^  663); 
Lowndes  v.  Lowndes  {IS  Ves.j  SOI)\  Beckford  v.  Tobin 
(/  id.,  308);  Cooke  v.  Meeker  {36  N.  F.,  16,  and  cases 
cited);  Williamson  v.  Williamson  {6  Paige,  998).  The 
provision  for  testator's  sister  is  not  a  legacy.  He  has  con- 
stituted a  trust  of  real  property  for  her  life,  giving  her 
the  use  or  the  income  thereof,  at  her  option,  free  of 
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charge;  and  has  added  to  the  trust  a  fund  sufficient  to 
pay  all  charges  against  the  land,  both  land  and  fund 
merging  in  the  residuary  on  her  death.  The  charges  be- 
ginning to  run  against  the  land  on  testator's  death,  in- 
terest should  commence  at  the  same  time.  In  other 
words,  the  chief  element  of  the  trust  is  the  house  and  lot; 
the  $4,000  is  a  mei^e  attendant  fund,  intended  to  provide 
for  annual  charges  on  the  former,  and  should  pass  and 
be  paid  at  the  same  moment  as  the  trust  takes  effect. 

JuLiBN  T.  Davibs,  for  eommitUe  of  Ahee  3f,  Wood,  and  for  AJbinia 

Baldtoin. 

The  testator  obviously  had  in  mind  several  sources 
of  income  for  his  wife.  The  language  requires  that 
she  be  paid  some  sum  as  a  difference  between  $3,000 
a  year,  and  what  she  might  receive  from  other 
sources.  Testator  intended  that  her  separate  estate 
should  be  taken  into  account  in  making  up  the  $3,000. 
The  other  construction,  which  might  unnecessarily  di- 
minish the  principal  of  testator's  estate,  is  to  be  avoided. 
*  As  to  interest  on  the  $4,000  fund: 

1 .  When  a  sum  is  given  as  an  annuity,  an  exception 
exists  to  the  rule  postponing  interest  on  a  legacy  until 
a  year  after  probate  (^  Roper  on  Legacies,  1^45).  The 
application  of  this  principle  is  not  limited  to  legacies 
proper  (Cooke  v.  Meeker,  36  N.  F.,  15;  J^  Barb.,  633). 
Cites  Booth  v.  Ammerman  (^  Bradf.,  129)\  Eyre  v.  Grold- 
ing  {6  Binn.y  i7^)\  Hilyard's  Estate  (5  Watts  &  S.,  30y, 
Fish's  Estate  {19  Abb,,  ^09);  Matter  of  Lynch  (5«  How.^ 
367,  376). 

2.  The  surrounding  circumstances,  attending  the  mak- 
ing of  the  will,  show  that  testator's  intent  was  that  in- 
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terest  on  this  sum  should  run  from  his  death.  There  is 
no  rule  of  law  restricting  the  application  of  this  princi- 
ple to  infants  to  whom  testator  stood  in  loco  parentis. 
In  the  case  of  such  infants,  i\ie presuviption  is  that  inter- 
est accrues  immediately  (Wms.  on  Exec,  1^26;  Brown  v. 
Knapp,  79  N,  F.,  136;  In  re  Richards,  L.  R.,  8  Eq.,  119; 
Chidgey  v.  Whitby,  ^1  L.  J.,  CA.,  699).  As,  in  the  case 
of  infants,  this  presumption  may  be  rebutted  by  showing 
them  not  to  be  dependent  on  the  provision  (Rouse's  Es- 
tate, 9  Hare^  ^W)j  so  the  contrary  presumption  may  be 
rebutted  by  showing  special  circumstances  indicating 
testator's  intent  (Sullivan  v.  Winthrop,  1  Sumner,  i,  i5, 
H,  IS;  Chisolm  v.  Chisolm,  4.  Rich.  Eq.,  266;  Brock  v. 
Sawyer,  39  N.  H.,  64,7;  Mc Williams  v.  Falcon,  6  Jones 
Eq.,  236;  Hart  v.  WiUiams,  77  N.  C,  4^6;  Hennion's  Ex'rs 
v.  Jacobus,  12  C.  E.  Greeny  28;  Welsh  v.  Brown,  14  Vrooniy 
40;  Lupton  v.  Lupton,  2  Johns,  Ch.^  614;  Wheeler  v. 
Ruthven,  74  N.  F.,  428;  Kerr  v.  Dc*jgherty,  17  Hun, 
341;  79  N.  F,  327).  The  case  of  Raven  v.  Waite  (i 
Swanst.,  553)  merely  requires  that,  in  the  case  of  adults, 
the  nature  of  the  provision  must  show  testator's  intent 
that  interest  should  begin  to  run  at  once.  Such  is  the 
nature  of  this  provision. 

The  Surrogate. — The  testator  dii-ected,  in  the  second 
clause  of  his  will,  that  his  executors  should  pay  over  and 
advance  to  his  wife  **a  suflBcient  sum  per  annum  to 
make  up  to  her  an  income  of  $3,000  "  These  advances 
were  to  be  continued  until  a  certain  residuary  interest, 
given  in  trust  for  her  benefit,  should  be  ascertained  and 
realized. 

It  seems  to  me,  viewing  the  will  as  a  whole,  that  the 
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testator  could  not  have  intended  that  in  '*  making  up" 
this  annual  sum  of  $''>,000j  there  should  be  taken  into  ac- 
count any  income,  which,  apart  from  that  furnished  her 
by  the  will  might  come  to  his  widow.  I  think  that  the 
income  which  the  testator  had  in  mind,  as  that  which 
should  be  supplemented  by  the  executors  with  whatever 
sums  might  be  necessary  for  '* making  up"  the  total  to 
$3,000,  was — 1st,  such  income  as  the  residuary  trust 
fund,  whereof  the  wife  is  made  the  beneficiary,  might 
yield  before  that  fund  could  be  finally  and  distinctively 
set  apart  for  her  benefit,  and  2nd,  such  sums,  perhaps,  as 
might  be  paid  to  her  or  for  her  benefit,  out  of  the  $5,000 
set  apart  by  the  first  clause  of  the  wilL  The  counsel  who 
represent  her  interests  concedes  that  this  second  item  may 
properly  be  considered  in  fixing  the  amount  of  her  in- 
come. 

I  think  that,  under  all  the  circumstances  of  this  case, 
the  $4,000,  bequeathed  in  trust  for  the  benefit  of  the  testa- 
tor's sister,  should  draw  interest  from  his  death.  A  life 
estate  in  the  Twenty-seventh  street  house  is  devised,  in 
the  same  clause  of  the  wiU  which  bequeathes  this  legacy. 
That  house  was  purchased  by  the  decedent  as  a  permanent 
home  for  his  sister,  who  is  now  between  60  and  70  years 
of  age.  While  the  testator  lived,  she  occupied  it,  rent 
free,  and  at  his  expense.  He  paid  the  taxes  and  repairs, 
and  assumed  other  burdens  incident  to  the  occupation  of 
the  premises.  The  will  gives  this  house  and  the  $4,000 
to  a  trustee  to  receive  the  income  and  profits  of  the  same, 
and  directs  him,  after  paying  thereout  the  annual  taxes, 
water  rents,  assessments,  insurance  and  repairs,  to  apply 
the  remainder  of  the  income  and  profits  to  the  use  of  the 
sister.    It  provides,  also,  that  she  may,  if  she  so  elect. 
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occupy  the  premises  free  of  charge  while  she  lives.  From 
the  terms  of  this  disposition,  it  is  very  probable  that  one 
of  its  pui-poses  was  to  make  provision  for  meeting  the 
charges  and  expenses  of  the  property  for  the  period  im- 
mediately succeeding  the  testator's  death,  in  the  event 
that,  during  such  period,  the  beneficiary  should  choose 
to  occupy  the  house,  or  that,  in  case  she  otherwise  elected, 
the  rent  of  the  premises  should  yield  her  Uttle  or  no 
income.  It  seems  that  the  sister  has,  in  fact,  continued 
her  residence  there,  and  that  the  annual  income  of  the 
fund  provided  for  her  use  is  about  equal  to  the  annual 
current  expenses  of  the  premises. 

The  inquiry  as  to  the  circumstances  under  which  a 
legacy  is  entitled  to  draw  interest  from  the  death  of  the 
testator  is  an  interesting,  and  in  some  cases  a  complicated 
one,  concerning  which  there  is  much  ingenious  learning 
in  the  books.  After  an  examination  of  a  multitude  of 
authorities,  both  English  and  American,  I  find  no  prin- 
ciple or  precedent  which  seems  to  preclude  me,  in  the 
present  case,  in  view  of  the  peculiar  features  to  which  I 
have  referred,  from  allowing  to  the  claimant  interest  on 
the  fund  iu  question  since  the  time  of  the  death  of  the 
testator. 

Decreed  accordingly. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 

GATE. — February,  1883. 

Slack  v.  Wiggin. 

In  the  matter  of  the  estate  of  Jambs  W.  Gerard,  de- 
ceased. 

Testator,  by  his  will,  gave  to  his  infant  grandson,  W.,  "the  sum  of  fire 
thousand  dollars  in  good  notes  and  mortgages."  After  testator's 
death,  W.  came  of  age,  and,  a  few  weeks  later,  received  from  a  clerk 
of  the  executors,  whom  the  will  made  also  his  guardians,  two  mort- 
gages upon  real  property  in  Massachusetts,  for  the  amount  bequeathed, 
without  inquiry  or  representations  as  to  their  value,  and  gave  a  re- 
ceipt in  full  for  his  legacy.  One  of  the  mortgages,  however,  was  not 
good,  but  bad,  the  interest  being  in  arrears,  the  land  deficient  in 
value,  and  the  mortgagor  irresponsible;  upon  learning  which  facts 
from  the  executors'  agent,  W.,  in  accordance  with  the  latter's  advice, 
approved  by  one  of  the  executors,  took  a  deed  of  the  property,  and 
released  the  mortgagor.  The  land  yielding  no  income,  and  proving 
unsaleable,  W.,  after  five  years,  conveyed  to  the  executors,  leceiving 
other  assets  from  them,  and  giving  them  a  bond  to  secure  them  upon 
their  accounting.  Thei-eupon,  certain  residuary  legatees  contended 
that  W.  had  been  guilty  of  laches. — 

Edd,  that,  under  the  circumstances,  W.  was  not  originally  put  upon 
inquiry  as  to  the  value  of  the  securities,  having  a  right  to  rely  on  the 
judgment  trnd  good  faith  of  the  executors;  that,  it  not  appearing  that 
he  was  advised  of  his  rights  until  shortly  before  he  demanded  a  read- 
justment of  the  executors,  he  could  not  be  said  to  have  slept  thereon; 
that  the  indeninity  bond  should  be  surrendered  to  him,  the  cxecuton 
be  credited  with  the  a.ssets  transferred  to  him  on  the  readjustment, 
and  he  be  allowed  interest  on  the  portion  of  his  legacy  of  which  he  was 
for  a  time  deprived,  together  with  his  disbursements  for  taxes,  and 
attorney's  fee  for  searching  title. 

Disbursements  made  by  executors  in  good  faith,  and  for  the  apparent  in- 
terest of  the  property  of  the  estate,  «.  ^.,  for  procuring  free  ferries 
in  its  locality,  may  be  allo*ved  upon  their  accounting,  although  no  dis- 
tinct authority  for  the  expenditure  is  contained  in  the  will. 

Adair  V.  Brimmer,  74  N.  Y.,  539— followed. 

Judicial  settlement  of  the  account  of  James  N.  Piatt 
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and  James  W.  Gerard,  as  executors  of  decedent's  will. 
A  contest  arose  between  Mary  D.  B.  Slack  and  another, 
residuary  legatees,  and  F.  H.  Wiggin,  over  payments 
made  to  the  latter  on  account  of  a  legacy  to  him,  and 
other  questions  were  raised;  the  facts  as  to  which  appear 
sufficiently  in  the  opinion. 


John  K.  Bowebs,  for  exeetUon, 
H.  Kbttbll,  for  F,  M.  Wiggin, 
0.  H.  YouKG,  for  Mcny  D.  B.  Slack  and  another, 

Thb  Surrogate. — In  September,  1881,  certain  issues 
arising  upon  the  accounting  of  this  decedent's  executors 
were  submitted  to  a  referee.  His  report,  to  which  cer- 
tain exceptions  have  been  interposed,  is  now  before  the 
court. 

One  of  the  provisions  of  the  testator's  will  is  the  fol- 
lowing: '*I  give  and  bequeath  to  my  grandchild, Freder- 
ick H.  Wiggin  .  .  .  the  sum  of  five  thousand  dol- 
lars, in  good  notes  and  mortgages." 

When  Mr.  Gerard  died,  Frederick  H.  Wiggin  was  a 
niinor.  He  became  of  age  in  December,  1874,  and,  a 
few  weeks  later,  received  from  Mr.  Boswell,  a  clerk  or 
agent  of  the  executors  (who  were  by  the  will  made  his 
guardians  and  trustees),  two  mortgages  upon  certain  real 
estate  in  East  Boston,  Massachusetts.  He  thereupon 
gave  to  the  executors  a  receipt  in  full  for  his  legacy  un- 
der the  will.  Each  of  these  mortgages  was  originally 
for  $3,250,  but  upon  one  of  them  there  was  due,  at  the 
time  of  the  transfer,  "only  $1,750.  Mr.  Wiggin  was  sum- 
moned by  Mr.  Boswell  to  come  to  the  office  of  the  exec- 
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attended  there  alone  for  that  purpose. 

The  executors  and  trustees  seem  to  have  previously 
set  apart  for  him  the  particular  mortgages  which  were 
then  put  in  his  hands.  At  the  time  of  the  delivery,  no 
inquiry  was  made  by  him  respecting  the  value  of  the 
property  thus  transferred,  nor  were  any  representations 
made  to  him  in  that  regard. 

This  was  the  fact,  however, — that,  in  the  payment  of 
interest  upon  the  $3,250  mortgage,  there  had  been,  for 
more  than  six  months,  a  default,  of  which  the  legatee 
did  not  at  the  time  have  knowledge. 

He  was  told  that  Mr.  Blaney,  who  had  for  several 
years  acted  as  the  testator's  agent  and  as  agent  of  his 
estate,  in  respect  to  property  in  Boston,  would  see  to  the 
payment  of  interest  on  the  mortgages.  Upon  applying 
to  Mr.  Blaney,  he  learned  that  no  interest  had  been  paid 
on  the  $3,250  mortgage  since  that  which  fell  due  in 
March,  1874;  that  the  maker  of  the  mortgage-note  was 
utterly  irresponsible;  that  a  judgment  against  him  would 
be  profitless;  that  the  land  was  not  worth  the  amount 
of  the  incumbrance  upon  it,  and  that,  to  save  foreclos- 
ure expenses,  it  wouW  be  expedient  to  take  a  deed  of 
the  property.  These  things,  which  Mr.  Wiggin  learned 
from  Mr.  Blaney,  he  soon  afterward  told  to  one  of  the 
executors,  who  declared  his  approval  of  the  course  that 
Mr.  Blaney  had  recommended. 

Thereupon  the  title  was  examined,  the  conveyance  was 
made,  and  the  claim  against  the  maker  of  the  note  was 
thereby  released.  The  property  in*  question  brought  no 
income  to  its  new  owner.  After  unsuccessful  efforts  to 
sell  it,  he  conveyed  it,  in  the  year  1879,  to  the  executors. 
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receiving  from  them  in  retmii  certain  other  notes  and 
moi-tgages,  together  with  a  sum  of  money.  At  the  same 
time  he  gave  them  a  bond,  to  indemnify  them  in  the 
event  that,  upon  this  accounting,  the  Surrogate 
should  not  ratify  their  action  in  making  the  readjust- 
ment. 

It  is  insisted  by  certain  residuary  legatees  that,  because 
of  the  long  neglect  of  Mr.  Wiggin  to  assert  his  claims,  he 
should  now  be  obliged  to  content  himself  with  the  mort- 
gage which  he  originally  received,  and  especially  so  in 
view  of  the  fact  that,  by  his  releasing  from  liabiUty  the 
maker  of  the  note,  it  has  become  impossible,  as  they  claim, 
to  restore  the  parties  interested  to  the  same  condition  in 
which  they  were  before  he  took  title. 

But  I  have  concluded,  not  without  hesitation,  that  this 
contention  cannot  be  sustained.  Mr.  Wiggin  was  en- 
titled, under  the  will,  to  receive  his  legacy  in  "good  notes 
and  mortgages. "  Now,  one  of  the  notes  and  mortgages 
delivered  to  him  was  not  good,  but  bad.  It  was  received 
by  him  when  he  had  just  come  of  age,  and  without  in- 
formation of  its  inferior  character.  I  do  not  think  that, 
under  the  circumstances,  he  was  put  upon  his  inquiry  as 
to  whether  it  was  or  was  not  woiih  what  purported  to 
be  its  value.  He  might  very  properly  have  relied  upon 
the  judgment  and  the  good  faith  of  the  executors.  With 
one  of  them,  when  he  had  learned  the  true  state  of  the 
case,  he  seems  to  have  conferred,  and  the  suggestions  of 
that  conference  wer<4  in  accordance  with  the  course  pre- 
viously advised  by  Mr.  Blaney,  and  subsequently  pursued 
by  himself.  At  that  time,  certainly,  the  executors  could, 
without  detriment  to  the  rights  of  any  other  persons  in- 
terested in  the  estate,  have  somehow  made  up  to  him  the 
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in  respect  to  the  Mary  D.  Buckley  legacy  cannot  be  sus- 
tained. 

The  sums  disbursed  for  the  purpose  of  procuring  free 
ferries  in  Boston  were  expended  in  good  faith  for  the  ap- 
parent interest  of  the  estate,  and  were  evidently  such  as 
would  have  m(4  the  approval  of  the  testator  himself. 
While  the  will  does  not  distinctly  give  authority  for  the 
particular  expenditure  which  was  made  by  the  executors, 
I  do  not  think  that,  under  all  the  circumstances,  the 
objection  to  those  items  should  be  sustained. 

The  report  of  the  referee,  modified  as  above  indicated, 
16  confirmed. 


New  York  County.— Hon.   D.  G.  ROLLINS,  Subro- 
gate.—March,  1888. 

McClurb   v.    Woolley. 

In  the  matter  of  the  probate  of  the  will  of  Elizabeth  B. 

McClure,   deceased. 

Sworn  allegations,  made  by  one  seeking  the  rejection  of  a  will  of  personal 
property  presented  for  probate,  to  the  effect  that  all  the  propi-rty, 
estate,  cluim  or  demand  of  property  or  thing  of  value,  alluded  to  in 
the  will  was,  at  decedent's  death,  the  property  of  affiant  (specifying 
the  fuels),  a^ompanied  with  a  prayer  that  the  court  make  no  distri- 
bution of  the  same  to  the  legatee,  or  to  any  other  person  than  affiant, 
does  not  put  in  issue  the  validity,  etc.,  of  a  disposition  of  persooiil 
property  within  the  provision  of  Code  Civ.  Pro.,  §  2624,  that  *'  if  a 
party  expressly  puts  in  issue  before  the  Surrogate  the  validit}',  eon- 
struction  or  effect  of  any  disposition  of  personal  property  contained  in 
the  will  of  a  resident  of  the  State,  executed  within  the  State,  th<j  Sur- 
rogate must  determine  the  qustion  upon  rendering  a  decree." 
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This  was  a  petition  for  the  probate  of  decedent's  will, 
which  bequeathed  personal  property,  presented  by  James 
H.  Woolley,  the  executor  therein  named.  An  opposing 
petition  was  presented  by  William  McClure,  formerly 
decedent's  husband,  as  follows: 

*' William  McClure,  residing  at  No.  355  Branan  street, 
in  the  city  and  county  of  San  Francisco,  State  of  Cali- 
fornia, herewith  presents  to  said  court  his  claim  and  de- 
mand to  and  for  all  of  the  property,  of  whatever  nature 
or  kind,  in  the  possession  or  under  the  control  of  said 
Elizabeth  B.  McClure,  deceased,  at  the  time  of  her  death, 
and  asks  this  honorable  court  that  no  distribution  of  any 
of  the  property  set  forth  or  alluded  to  in  the  last  will  of 
said  Elizabeth  B.  McClure,  now  on  file  in  this  court,  be 
awarded,  distributed  or  given  to  one  James  H.  Woolley, 
named  in  said  will,  or  to  any  other  person  or  persons  ex- 
cept myself  and  my  present  wife,  residing  with  me  in  the 
city  of  San  Francisco. 

' '  And  this  petitioner  and  claimant  begs  to  show  that 
all  and  every  of  the  property,  estate,  claim  or  demand  of 
property  or  thing  of  value  alluded  to  in  the  last  will  of 
the  said  Elizabeth  B.  McClure,  or  in  her  possession  or 
under  her  control,  at  the  time  of  her  death,  was,  as  this 
petitioner  and  claimant  believes,  the  property  of  this  peti- 
tioner and  claimant  and  his  present  wife.  [Facts  con- 
cerning the  alleged  ownership  are  then  set  forth.] 

**  Wherefore  your  petitioner  and  claimant  prays  that 
no  distribution  of  any  of  the  property,  claim  or  interest 
of  which  the  said  Elizabeth  B.  McClure  died  possessed,  or 
which  was  in  her  name  or  under  her  control,  be  made  to 
any  other  than  this  claimant  and  his  legal  representa- 
tives." 
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The  proponent  moved  that  the  contestant's  pleading 
stating  his  claim  be  set  aside  as  insufficient  on  its  face, 
and  that  an  immediate  and  final  disposition  of  the  matter 
be  made,  without  the  delay  which  would  necessarily  re- 
sult were  he  obliged  to  wait  his  turn  upon  the  calendar 
of  contested  wills;  contending  that  such  an  order  was 
authorized  by  the  practice  in  Ecclesiastical  courts,  from 
which  that  in  Surrogates'  courts  is  derived,  and  citing 
Langdell  Summary  of  Eq.  PL,  par.  6:  ''There  was  no 
pleading  corresponding  to  a  demurrer  with  us.  In- 
stead of  that,  every  pleading  had  to  be  submitted  to 
the  judge  before  it  could  be  pleaded.  If  it  was  not  ob- 
jected to  by  the  adverse  party,  it  would  generally  be  ad- 
mitted as  of  course.  If  it  was  objected  to,  the  judge 
would  hear  an  argument  and  would  then  make  an  order 
admitting  or  rejecting  the  pleading,  as  the  case  might 
be." 

The  contestant's  counsel  opposed  the  motion  as  irre^- 
lar  and  unauthorized  by  any  rule  of  practice  or  statutory 
provision;  and  insisted  that  the  objection  raised  was  good 
under  section  2624  of  the  Code,  providing  that  ''if  a 
party  expressly  puts  in  issue  before  the  Surrogate  the 
validity,  constniction  or  effect  of  any  disposition  of  pei- 
sonal  property  contained  in  the  will  of  a  resident  of  the 
State,  executed  within  the  State,  the  Surrogate  must  de- 
tennine  the  question  upon  rendering  a  decree." 

Roger  Foster,  for  the  motion. 
Wm.  F.  Pitshke,  opposed. 

The  Surrogate. — For  aught  that  is  alleged  upon  the 
files  of  this  court,  the  instrument  offered  as  decedent's 
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will  should,  in  accordance  with  the  provision  of  section 
2623  of  the  Code  be  admitted  to  probate.  The  paper  filed 
as  an  objection  does  not,  within  the  meaning  of  section 
2624,  '^  put  in  issue  the  validity,  construction  or  effect," 
of  a  disposition  of  personal  property.  It  is  not  necessary, 
therefore,  that  this  matter  should  go  upon  the  calendar 
of  contested  cases.  There  need  be  no  delay  in  the  exam- 
ination of  the  subscribing  witnesses. 
Ordered  accordingly. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— March,  1883. 

Hassey  v.  Keller. 

In  the  matter  of  the  estate  of  Xavier  Keller,  deceased. 

The  fact  that  one  to  whom  letters  testamentary  have  been  issued  has  but 
slight  knowledge  of  the  English  language  does  not  furnish  sufficient 
ground  for  the  revocation  of  those  letters,  where  it  does  not  appear  that 
the  estate  lias  suffered  or  is  likely  to  suffer  evil  results  from  that  cause. 

It  seems,  that  an  executor  is  a  person  interested  in  the  estate  of  his  testator 
(see  Code  Civ.  Pro.,  §  208o),  for  the  purpose  of  applying  for  the  revoca- 
tion of  letters  testamentary  issued  to  one  as  his  co-executor. 

The  executor  of  decedent's  will  presented  a  petition  for  the  revocation  of  the 
letters  of  the  executrix  thereof,  to  whom  the  will  gave  the  entire  estate  for 
life,wiih  remainder  over,  upon  the  ground,  among  others,  that  she  had 
taken  exclusive  possession  of  the  entire  estate,  refusing  to  allow  him 
any  custody  or  control  thereof,  or  access  to  the  books  and  papers  relat- 
mg  thereto,  and  claimed  tliat  shn  was  the  sole  and  absolute  owner 
tliereof.  The  respondent  admitted  her  exclusive  possession,  etc.,  of 
the  property  which  petitioner  contended  belonged  to  dt cedent's  estate, 
asserted  her  title  thereto,  and  showed  that  she  had  commenced,  an 
action  in  the  Supreme  Court  to  establish  such  title. — 

Held,  that  the  letters  could  not  be  revoked  for  such  cause;  but  that  the  re- 
VoL.  I.— 87 
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maindormcn  should  be  protected  during  th^  pendency  of  respondent's 
action;  and  that,  accordingly,  respondent  should  be  required  (1)  to  file 
an  account  as  executrix,  and  (2)  under  the  authority  granted  by  Code 
Civ.  Pro.,g  2603.  to  deposit  the  property  in  dispute,  in  a  iruBi  company, 
to  the  joint  credit  and  subject  to  the  joint  order  of  the  executor  and  exe- 
cutrix until  further  order,  each  being  enjoined  from  any  interference 
therewith,  in  the  meantime,  except  that  the  executrix  should  have  the 
exclusive  enjoyment  of  the  income. 

Petition  by  Edward  P.  Hassey,  an  executor  of  dece- 
dent's will,  for  the  revocation  of  the  letters  granted  lo 
Catharine  Keller,  as  executrix  of  the  same  will,  and  for 
other  relief,  on  the  ground  of  her  alleged  misconduct, 
incompetency,  inability  to  read  or  write  the  English  lan- 
guage, want  of  understanding,  etc.  Further  facts  are 
stated  in  the  opinion. 

August  C.  Hassey,  fcr  petitumir. 
Cook  &  Schuck,  for  respondent 

The  Surrogate. — This  decedent  died  in  October,  1880, 
leaving  a  will  whereby  this  respondent,  his  widow, 
was  appointed  his  executrix,  and  this  petitioner  his  ex- 
ecutor. 

The  will  was  admitted  to  probate  more  tnan  a  year 
since;  no  appeal  has  been  taken  from  the  decree  so  ad- 
mitting it,  and  no  proceedings  have  been  set  on  foot  for 
revocation  of  probate. 

By  this  will,  the  respondent  executrix  is  given  a  life 
interest  in  the  decedent's  estate,  and  upon  her  decease 
the  principal,  except  a  legacy  of  $500,  is  directed  to  be 
disposed  of  as  follows:  One  fourth  to  Mrs.  Keller's  sister 
and  three  fourths  to  the  decedent's  brothers. 

In  the  present  proceeding,  the  petitioner  alleges  that 
both  himself  and  the  respondent  hold  letters  testament- 
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ary;  but  that  the  executrix  has  takfen  and  maintains  pos- 
session of  the  entire  estate,  and  refuses  to  allow  him  an)' 
custody  or  control  thereof,  or  any  access  to  the  papers, 
books  and  documents  pertaining  thereto;  that  the  very 
property,  indeed,  which  he  insists  belonged  to  the  dece- 
dent and  was  bequeathed  by  his  will,  is  claimed  by  the 
executrix  as  solely  and  absolutely  her  own,  which  she 
may  lawfully  use  at  her  pleasure  for  her  personal  profit 
and  enjoyment. 

For  this  reason,  among  others,  the  petitioner  asks  that 
the  letters  of  the  executrix  be  revoked.  The  truth  of 
his  allegations  in  this  regard  is  in  the  main  admitted  by 
the  executrix  in  her  answer.  She  stoutly  asserts  her  title 
to  the  property  in  question,  and  presents  a  copy  of  her 
complaint  in  an  action  lately  begun  by  her  in  the  Su- 
preme Court,  wherein  she  asks  that  she  be  adjudged  the 
owner  of  such  property,  notwithstanding  the  will  of  her 
deceased  husband  and  the  claim  of  this  petitioning  exec- 
utor thereunder. 

I  must,  however,  deny  this  application  so  far  as  it 
prays  for  the  revocation  of  her  letters. 

1.  While  it  is  apparently  true  that  she  has  but  slight 
knowledge  of  the  English  language,  the  estate  does  not 
seem  to  have  suffered,  or  to  be  likely  to  suffer,  any  evil 
results  from  that  cause. 

2.  It  is  not  established  to  my  satisfaction  that  she  is, 
within  the  meaning  of  the  Code,  **  unfit  for  the  due  exe- 
cution of  her  office  by  reason  of  want  of  understand- 
ing." 

3.  Nor  is  it  established  that  she  has  evinced  such  un- 
fitness by  improvident  management  of  the  estate.  The 
second  and  third  mortgage  investments,  made  in  the  life- 
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time  pf  the  decedent,  may,  for  aught  that  appeals  in  the 
papers  before  me,  have  been  piiidently  allowed  to  remain 
unchanged  since  his  death. 

But,  while  I  do  not  feel  warranted  in  revoking  the  re- 
spondent's letters,  I  must  protect  the  rights  of  the  re- 
siduary legatees,  who  may,  in  the  event  that  she  proves 
unsuccessful  in  her  action  in  the  Supreme  Court,  be  dis- 
covered to  be  entitled,  upon  the  termination  of  her  life 
interest,  to  the  very  property  to  which  she  now  lays 
claim.  It  is  manifest  that  this  cannot  be  effectually  done 
if  action  upon  this  petition  should  be,  as  her  counsel  sug- 
gests, entirely  suspended  until  the  termination  of  that 
suit.  She  may  very  naturally,  unless  subjected  to  some 
restraint,  sell  or  otherwise  dispose  of  property  which, 
with  evident  sincerity,  she  protests  to  be  her  own.  And 
the  imposition  of  such  restraint  will  work  no  hardship, 
for  the  executrix  declares  that  the  income  of  the  prop- 
erty has  hitherto  been  sufficient,  and  will  probably  be  suf- 
ficient hereafter,  for  all  her  wants.     I  accordingly  direct: 

1.  That  she  file  an  account  of  her  proceedings  as  exe- 
cutrix. 

2.  By  the  authority  granted  by  §  2602  of  the  Code, 
that  the  property  in  dispute  be  deposited  in  a  trust  com- 
pany, to  the  joint  credit  and  subject  to  the  joint  order  of 
the  executor  and  executrix  herein,  until  the  further  di- 
rection of  this  court,  and  that  each  of  them  be  enjoined 
from  making,  meantime,  any  disposition  of  any  portion 
of  such  property,  except  the  income  thereof;  and  that,  as 
to  such  income,  the  executrix  receive  and  enjoy  the 
same,  apart  entirely  from  any  control  or  interference  on 
the  part  of  this  petitioner. 

Ordered  accordingly. 
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New  York  County.— Hon.  D.  G.  EOLLINS,  Surro- 
gate.—April,  1883. 

Dixon  v.  Manning. 
In  the  matter  of  the  estate  of  James  M.  Dixon,  deceased. 

Testator,  by  his  will,  gave  the  bulk  of  his  estate  to  his  executors,  to  hold, 
with  the  accumulations  beyond  a  sum  necessary  to  pay  specified  annui- 
ties, in  trust  until  his  daughter  F.,  the  youngest  of  his  two  children, 
phould  come  of  age,  and  then  to  divide  and  distribute  the  saiue.  Ho 
gave  his  wife  $1,200,  annually,  until  his  son  R.  should  come  of  age.  for 
the  support  and  maintenance  of  herself  and  children;  after  which 
event,  until  F.  should  attain  majority,  F.  and  the  widow  were  to  re- 
ceive an  annuity  of  $800,  and  R.  $400.  R.  died  aged  16  years;  and 
thereafter,  the  executors  paid  the  widow  only  $800,  per  annum,  dur- 
ing 5  years.  On  her  application  to  compel  them  to  ]»ay  her  $400,  ad- 
ditional, for  each  of  those  years, — 

Held,  that  tlie  silence  of  the  will,  as  to  any  reduction  of  the  widow's  annui- 
ty in  the  event  of  IVs  death  during  minority,  evinced  an  intent  on  the 
part  of  cestator  that  the  full  amoimt  should  continue  to  be  paid  not- 
withstanding that  event;  and  that,  accordingly,  the  application  should 
be  granted. 

Petition,  by  Emeline  Dixon  for  a  decree  compelling 
John  B.  Manning,  sole  acting  executor  of  decedent's 
will,  to  pay  her  a  balance  of  an  annuity.  The  facts  ap- 
pear sufficiently  in  the  opinion. 

D.  P.  IIay»,  for  petitioner, 
I.  F.  FiaciraR,  for  ejceeutor. 

The  Surrogate. — When  this  testator  executed  his  will, 
his  wife  was  living,  and  so  were  his  two  children,  Rich- 
mond and  Florence.  For  these  three  persons,  all  o£ 
whom  survived  him,  he  made  it  the  chief  object  of  his 
will  to  provide.  The  bulk  of  his  estate  he  gave  to  his 
executoi-s,  to  hold  the  same  (together  with  such  income 
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and  accumulations  as  might  exceed  the  amount  necessary 
for  the  payment  of  certain  annuities)  in  trust  until  Flor- 
ence, the  younger  child,  should  reach  the  age  of  21  yeai-s. 
He  directed  that  his  entire  estate  should  then  be  divided 
into  three  parts,  and  distiibuted  in  a  manner  which,  for 
the  purposes  of  the  present  inquiry,  need  not  be  specified. 
The  provision  in  relation  to  annuities  viras  as  follows: 
His  wife  was  given  the  sum  of  $1,200  annually,  until  his 
son  Richmond  should  become  of  age,  for  the  support  and 
maintenance  of  hei^self  and  children.  From  the  time 
that  Richmond  should  attain  his  majority  until  Florence 
should  attain  liere  their  mother  was  to  be  paid  an  annu- 
ity of  $800,  while  Richmond  himself,  during  the  same 
period,  was  to  be  the  recipient  of  $400. 

In  187«,  Richmond  died,  being  then  but  16  years  old. 
The  executor  has,  since  that  time,  made  to  Mi-s.  Dixon  a 
yearly  payment  of  $800  only.  By  the  present  proceeding 
she  asks  him  to  show  cause  why  he  should  not  be  directed 
to  pay  an  additional  sum  of  $400,  for  each  of  the  years 
which  have  elapsed  since  the  death  of  Richmond.  I 
think  that  her  application  should  be  granted.  The  will, 
when  its  various  provisions  are  considered  together,  seems 
to  disclose  an  intention  on  the  testator's  part  that,  out  of 
the  rents,  issues  and  profits  of  his  estate,  $l,2oO  should 
be,  until  the  general  distribution  of  the  principal,  annu- 
ally applied  for  the  support  and  maintenance  of  his  fam- 
ily. The  only  contingency  in  which  he  directs  any  re- 
duction of  his  wife's  income  for  the  family  support  is  the 
contingency  of  Richmond's  arriving  at  the  age  of  21, 
when  he  might  feel  disposed  to  support  and  maintain 
himself  apart  from  his  mother's  control. 

The  absence  of  any  direct  and  specific  provision  in  the 
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will  for  the  situation  which  now  presents  itself  seems  to 
me  to  be  significant.  The  testator  took  pains  to  direct 
that,  in  the  event  of  the  death  of  his  wife  before  Florence 
should  reach  her  majority,  the  full  sum  of  $1,200  should 
be  applied  in  equal  shares  to  the  support  and  maintenance 
of  the  two  children.  Why  was  he  silent  as  to  the  amount 
of  annuity  which  his  wife  should  receive  in  case  Richard 
should  die  during  his  minority,  if  he  intended  that,  in 
that  event,  his  wife's  annuity  should  be  reduced?  It 
seems,  from  the  executor's  answer  in  this  proceeding,  that 
the  entire  income  of  the  estate  has  proved  insufficient  to 
meet  the  demand  for  the  annuity. 

It  is  fair  to  suppose  that  the  testator,  knowing  the 
value  of  his  property,  knew  that  the  probable  income 
therefrom  would  be  little,  if  any,  in  excess  of  the  sum 
which  he  wished  to  be  set  aside  annually  for  the  support 
of  his  family.  This  would  fully  explain  why  he  deemed 
it  necessary  to  reduce  his  wife's  annuity  after  Richmond 
should  come  of  age,  for  thus  only  could  he  make  suitable 
provision  for  Richmond  between  that  time  and  the  time 
of  the  general  distribution  of  the  estate.  It  by  no  means 
follows,  however,  that  before  the  time  when  Richard,  if 
he  lived  so  long,  should  attain  his  majority,  he  intended 
any  reduction  of  his  widow's  income. 

The  executors  should,  therefore,  make  up  Mrs.  Dixon's 
annuity  to  $1,200  for  each  year  since  the  testator's 
death,  or,  if  that  be  impossible  by  reason  of  a  deficiency 
of  income,  they  shouldi  make  as  near  an  approach  to  that 
result  as  is  practicable. 

In  the  settlement  of  any  decree  in  this  proceeding,  the 
testator's  daughter  should  be  represented  by  a  special 
guardian. 
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New  York  County.— Hon.    D.   G.  ROLLINS,  Subuo- 

GATE.— AprO,  1883. 

Hagan  v.  Yates. 

In  the  matter  of  the  probate  of  the  will  of  Alonzo  C. 

Yatks,  deceased. 

The  question  of  fact,  whether  the  name  of  A.  0.  Y.,  appearing  at  the  end, 
and  in  the  margins  of  tlic  several  sheets  of  a  paper  propounded  as  his 
will,  was  a  forgery,  determined  in  the  negative. 

Special  precautions  are  necessary  in  admitting  to  probate  a  paper  propound- 
ed as  the  will  of  a  decedent,  where  he  is  shown  to  have  suffered  from 
grave  personal  infirmities,  ear.  gr.,  to  have  been  blind  or  illiterate,  or 
weak  and  low  from  bodily  suffering,  or  broken  and  infirm  because  of  age. 
But  if  he  WHS  in  the  prime  of  life,  and  in  the  full  possession  of  his  bodily 
and  mental  faculties,  if  his  preparations  for  making  the  will  were  not 
hurried,  if  he  was  trained  in  tlie  methods  of  business  and  accustomed 
to  execute  papers  involving  important  concerns  of  life,  the  mere  pres- 
ence of  his  signature  in  its  appropriate  place,  upon  a  testamentary  paper 
otherwise  propetly  executed,  raises  the  presumption  that  its  provisions 
are  in  conformity  with  his  wishes. 

Hie  retention,  by  decedent,  of  a  testamentary  paper  in  his  own  possession, 
for  an  interval  of  two  years  after  execution,  is  a  circumstance  of  the 
highest  impoitance  to  negative  a  claim,  by  a  contestant  of  the  probate, 
that  provisions  had  been  inserted  therein  of  which  decedent  was  igno- 
rant, and  at  variance  with  his  instructions. 

Contestants,  for  the  support  of  their  allegations  of  undue  influence  exer- 
cised upon  decedent  in  respect  to  his  will,  were  compelled  to  rely  almost 
entirely  upon  the  facts  that  proponent,  decedent's  second  wife,  had  op- 
portunity to  influence  him,  and  that  the  will,  while  it  made  munificent 
provision  for  her,  was  both  ungenerous  and  unjust  to  the  family  of  his 
first  wife. — 

Held,  no  proof. 

A  decedent  may  use  his  will  for  displaying  kindly  or  vindictive  sentiments, 
may  indulge,  if  he  choose,  his  whims,  spite,  vanity,  egotism,  or  ani- 
mosities, to  the  top  of  his  bent;  yet  his  wishes  must  be  ix^spectcd  by  the 
courts,  at  least  to  the  extent  of  adjudging  that  they  be  made  effectual, 
provided  only  that  he  is  not  deficient  in  mental  capacity,  and  is  ob-  • 
servant  of  the  forms  established  by  law  for  the  execution. 
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Petition,  for  the  probate  of  decedent's  will,  presented 
by  Agnes  Sarah  Yates,  his  widow,  and  another;  opposed 
by  his  daughters,  C.  V.  Hagan,  and  L.  M.  Dickel.  The 
facts  appear  in  the  opinion. 

J.  H.  STnAUAV,  for  propan&nti. 

H.  M.  Whitbhead, /(?r  C.  V.  Hagan, 

JoHK  D.  TowivsBND,  far  L.  M,  Dickel. 

The  Surrogate.— The  decedent  died  in  this  city  in 
October,  1880,  leaWng  an  estate  valued  at  more  than  half 
a  milhon  dollars.  The  instrument  here  olBfered  as  his 
will  purports  to  have  been  executed  nearly  two  years 
before  his  death,  in  the  month  of  November,  1878.  At 
that  time,  he  had  been  twice  married.  By  his  first  wife 
he  had  two  children,  Cornelia  and  Lillian,  who  now  bear 
the  names  of  Mrs.  Hagan  and  Mrs.  Dickel,  and  are  the 
contestants  in  this  proceeding.  By  his  second  wife,  also, 
he  had  two  childi-en,  Alonzo  and  Inez,  to  whom,  upon 
the  death  of  their  mother,  the  paper  here  propounded 
gives  the  bulk  of  the  estate. 

The  objections  interposed  to  the  probate  of  this  paper, 
so  far  as  they  find  any  support  in  the  evidence,  are  three: 

1st.  That  the  instrument  is  forged,  and  was  never 
signed  or  executed  by  Alonzo  C.  *  Yates. 

2nd.  That,  if  it  is  not  a  forgery,  and  if  it  was  in  fact 
signed  and  executed  by  him,  such  signing  and  execution 
were  brought  about  by  the  fraudulent  contrivances  of  pro- 
ponent's attorney,  under  whose  direction  the  document 
was  prepared,  and  who,  without  the  knowledge  of  de- 
cedent, but  with  the  probable  connivance  of  hi«  wife, 
Agnes  S.  Yates,  substituted,  in  the  place  of  a  paper  writ- 


686     CASES  IN  THE  SURROGATES'  COURTS. 

■  I ' 

HAGAN  y.  YATES. 

ing  which  the  decedent  had  examined  and  approved,  and 
desired  to  execute  as  his  will,  all  or  a  part  of  the  sheets 
now  constituting  the  instiTLoient  here  in  dispute,  and 
thus  procured  the  signature  and  the  apparent  sanction  of 
the  decedent  to  a  paper  whose  contents  were  to  him 
either  wholly  or  partly  unknown. 

3rd.  That,  if  the  decedent  signed  and  executed  the 
paper,  not  only  in  the  precise  form  which  it  now  wears, 
but  with  full  knowledge  and  approval  of  its  contents,  he 
was  induced  so  to  do  by  undue  and  illegal  influence  ex- 
ercised by  Agnes  Sarah  Yates,  his  second  wife,  either 
alone  or  in  conjunction  with  the  decedent's  attorney,  or 
with  some  other  person  unknown.  The  formal  objec- 
tions on  tlie  files  of  the  court  also  contain  allegations 
that  Mr.  Yates  lacked  testamentary  capacity.  This 
claim,  however,  seems  to  have  been  practically  aban- 
doned by  the  contestants.  In  the  early  days  of  the  trial, 
some  slight  evidence  was  introduced  in  its  support,  but 
this  was  afterwards  met  by  the  opposing  testimony  of 
80  many  persons  who  had  had  intimate  business  and 
social  relations  with  Mr.  Yates  that  his  competency  to 
make  a  will  may  fairly  be  stated  as  beyond  dispute. 
The  other  objections  will  be  considered  in  theii-  order. 

First.  Is  this  a  forged  instrument  ?  It  is  written  on 
legal  cap  paper  and  covers  eight  pages.  In  the  margin 
of  each  of  the  first,  third  and  fifth  pages  are  the  letters 
**  A.  C.  Y.,"  which  constitute  the  initials  of  decedent's 
name,  and  which  the  proponents  contend  were  written 
by  him  at  the  time  the  paper  was  signed  and  execut-ed. 
Near  the  bottom  of  page  8,  in  Its  appropriate  place  at  the 
foot  or  end  of  the  instrument,  appears  the  full  name 
''AlonzoC.  Yates." 
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The  document  consists  of  four  distinct  pieces  of  paper. 
Of  these  the  first  three  pieces  are  each  half  sheets  of 
legal  cap,  with  ragged  tops,  indicating  that  they  became 
halves  by  the  process  of  tearing.  No  two  of  these,  so 
far  as  the  evidence  discloses,  were  ever  united  in  a  single 
sheet.  The  fourth  piece  is  an  entire  sheet,  similar  in  its 
general  appearance  to  the  other  three,  but  so  unlike 
them  in  some  respects  as  to  demonstrate  that  it  was 
never  taken  from  the  same  lot  or  package  of  stationery. 
The  latter  half  of  this  sheet  has  upon  it  no  writing,  ex- 
cept that  on  its  outer  page,  it  bears  an  indorsement 
which  indicates  that  within  is  the  ''last  will  and  testa- 
ment of  Alonzo  C.  Yates,  dated  November  26th,  1878." 

From  this  description  it  is  evident  that,  if  the  final  sig- 
nature and  the  initial  letters  "A.  C.  Y.,"  in  the  three 
places  where  they  occur,  are  in  the  handwriting  of  this 
decedent,  each  of  the  four  separate  pieces  of  paper  which, 
in  combination,  constitute  the  instrument  offered  as  his 
will  bears  marks  of  his  own  distinct  and  positive  authen- 
tication, the  initials  authenticating  the  first,  second  and 
third  of  those  pieces  and  the  full  signature  the  last. 

Now  are  these  marks  genuine?  The  printed  report  of 
the  testimony  is  before  me.  It  contains  more  than  400 
pages,  well  nigh  half  of  which  are  devoted  to  this  issue 
alone.  Scores  of  signatures  claimed  to  be  in  decedent's 
handwriting,  and  whose  genuineness  has  not  been  dis- 
puted, have  been  put  in  evidence  for  purposes  of  compar- 
ison with  the  writings  which  are  the  subject  of  contro- 
versy, and  several  witnesses  professing  to  be  skilled  in 
matters  of  handwriting  have  been  afforded  an  opportu- 
nity of  presenting  a  pleasing  variety  of  speculations,  in 
relation  both  to  the  general  subject  of  identifying  signa- 
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kures,  and  to  the  particular  inquiry  whether  those  which 
are  here  in  dispute  were  or  were  not  written  by  the  hand 
of  Alonzo  C.  Yates. 

Any  protracted  discussion  of  this  branch  of  the  contro- 
versy seems  unnecessary,  in  view  of  the  fact  that  thecon- 
dusion  which  the  court  has  reached  in  regard  to  it  seems 
to  be  shared  by  the  counsel  of  one  at  least  of  these  con- 
testants. He  declared  in  his  oral  argument,  and  reasserts 
in  his  printed  brief,  that  he  believes  the  decedent  himself 
afi&xed  the  initials  to  the  first,  second  and  third  leaves  of 
the  instrument  in  dispute  and  the  full  name  at  its  close. 
After  carefully  reviewing  the  evidence,  I  find  nothing  in 
the  testimony  of  any  witness  which  in  the  least  shakes 
my  confidence  in  the  correctness  of  this  conclusion.  The 
decedent  wrote  an  exceptionally  scrawly,  irregular,  awk- 
ward hand.  In  the  shape  of  the  letters,  their  size,  their 
slant,  their  distance  apart,  the  fashion  of  their  junction 
— in  divers  respects  beside — in  almost  every  respect,  in- 
deed where  there  was  room  for  variation — his  writing  at 
one  time  seemed  to  differ  not  a  little  from  his  writing  at 

another. 

A  signature  chosen  at  random  from  the  multitude  be- 
fore me  would  be  likely,  I  think,  to  show  quite  as  marked 
points  of  dissimilarity,  if  compared  with  any  of  the  rest, 
as  would  the  will  signature  subjected  to  the  same  test. 

I  should  not  distrust,  therefore,  the  genuineness  of 
that  will  signature,  or  of  the  marginal  letters  *'A.  C. 
T.,"  because  of  any  suspicious  or  doubtful  appearance, 
which  they  present,  even  in  the  absence  of  direct  testi- 
mony that  they  were  actually  written  by  Mr.  Yates. 
But  that  direct  testimony  is  positive  and  imequivocal. 
Two  witnesses,  Mr.  Strahan  and  Mr.  Waterbury,  assert 
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that  they  saw  the  decedent  place  his  initials  on  pages  1, 
3  and  5,  and  sign  his  name  on  page  8,  and  that,  upon  this 
last  page,  they  straightway  affixed  their  own  signatures 
as  attesting  witnesses.  The  names  of  Mr.  Waterbury 
and  Mr.  Strahan  are  now  apparent  upon  the  face  of  the 
paper.  That  they  are  respectively  in  the  handwriting  of 
those  gentlemen  is  not  disproveu ;  nor  has  there  been  the 
faintest  suggestion  to  the  contrary.  Unless,  therefore, 
both  of  these  witnesses  have  deliberately  sworn  falsely, 
the  signature  which  they  attest,  is  beyond  any  doubt, 
reasonable  or  unreasonable,  that  of  Alonzo  C.  Yates. 
One  of  these  witnesses  I  am  urged  to  discredit,  but,  as  to 
the  other,  the  honesty  of  his  purpose  is  unassailed,  and 
if  he  is  to  be  believed,  the  contention  that  this  paper  was 
not  signed  by  the  decedent  absolutely  comes  to  naught. 

Second.  It  is  claimed  that  the  decedent,  even  if  he  ex- 
ecuted the  instrument  here  propounded  as  his  will,  did  so 
under  a  misapprehension  of  its  contents,  and  in  ignorance 
that  it  contained  certain  provisions  and  dispositions 
which  have  chiefly  occasioned  .the  present  controversy. 

I  will  briefly  review  the  circumstances  upon  which  this 
claim  is  based.  The  testimony  shows  that,  in  the  spring 
of  1878,  the  decedent  executed  a  will  differing  from  the 
document  now  in  dispute  in  some  respects,  and  particu- 
larly in  the  fact  that  it  made  more  liberal  provision  for 
his  daughters  by  his  first  wife.  In  September  of  that 
year,  he  went  to  the  office  of  his  attorney,  Mr.  Strahan, 
taking  that  will  with  him,  and  pointed  out  certain  alter- 
ations which  he  had  himself  made  upon  its  face,  appa- 
rently in  the  faith  that  no  legal  formalities  were  necessary 
to  make  his  changed  purposes  effective.  Upon  learning 
his  mistake,  he  left  the  document,  that  another,  contain- 
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ing  like  provisions,  couched  in  legal  phraseology,  might 
be  prepared  for  execution.  Between  that  time  and  the 
26th  of  November  following,  several  conferences  were 
had  between  him  and  his  attorney,  which  led  to  other 
changes  both  in  the  form  and  substance  of  the  proposed 
will. 

At  last  a  completed  paper  was  prepared  by  Mr.  Water- 
bury  (a  clerk  in  Mr.  Strahan's  office),  which  was  under- 
stood  by  him,  upon  Mr.  Strahan's  representation,  to  con- 
tain precisely  what  the  decedent  desired  to  establish  as 
his  will.  Mr.  Strahan,  when  the  document  was  submit- 
ted for  his  inspection,  objected  to  the  appearance  of  its 
last  sheet  because  the  formal  clauses  at  the  close  w^ere 
separated,  covering  as  they  did  the  bottom  of  one  page 
and  the  top  of  another.  The  sheets  were  at  that  time 
united  by  two  metallic  fastenings  with  double  points,  the 
insertion  of  which  had,  of  course,  made  four  holes  in  each 
leaf  of  paper  through  which  they  had  passed.  Those 
fastenings  were  removed,  the  last  sheet  was  discarded,  in 
its  place  was  substituted  another,  containing  upon  two 
pages  the  matter  which  had  previously  spread  over  a 
larger  space,  and  the  whole  were  connected  as  they  had 
been  connected  before. 

The  instrument  thus  prepared  is  the  one  which,  accord- 
ing to  Mr.  Strahan's  testimony,  was  delivered  to  the  deced- 
ent, was  finally  executed  by  him  as  his  will  on  the  26th  of 
November,  1878,  and  is  now  before  this  court  for  probate. 
Mr.  Waterbury  does  not  have  a  distinct  recollection  of 
the  contents  of  the  various  drafts  which  he  prepared,  or 
of  the  nature  of  the  several  alterations,  and  he  does  not 
even  profess  to  know  whether  the  paper  here  propounded 
is  precisely  the  same  as  that  with  which  Mr.  Strahan 
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finally  declared  his  satisfaction.  There  are  certain 
things,  however,  about  which  he  testifies  with  absolute 
confidence.  He  swears  that  the  instrument  in  dispute  is 
all  m  his  own  handwriting,  save  for  the  dates  and  signa- 
tures; he  swears  also  (as  has  been  before  remarked)  that 
he  saw  the  decedent  authenticate  either  by  signature  or 
initials  each  of  the  separate  pieces  of  paper  of  which 
that  instrument  is  composed ;  and  he  swears  besides  that, 
in  the  presence  of  himself  and  Mr.  Strahan,  Mr.  Yates 
published  this  very  document  as  his  last  will  and  testa- 
ment, and  requested  their  services  as  attesting  witnesses. 

Now,  assuming  that  Mr.  Waterbury's  testimony  is 
true,  and  I  see  no  reason  to  distrust  it,  what  light  does 
it  shed  upon  the  question  whether  the  decedent,  at  the 
time  he  executed  this  instrument,  was  acquainted  with 
its  contents?  In  the  absence  of  positive  proof  of  such 
knowledge,  probate  has  sometimes  been  refused  to  papers 
of  a  testamentary  character,  although  duly  signed,  pub- 
lished, attested,  and  in  all  other  respects  executed  in 
strict  accordance  with  every  requirement  of  the  law  re- 
lating to  wills.  Special  precautions  are  necessary  when 
the  maker  of  an  alleged  will  has  suffered  from  grave 
personal  infirmities,  when,  for  example,  he  is  shown  to 
have  been  blind,  or  illiterate,  or  weak  and  low  from  bodi- 
ly suffering,  or  broken  and  infirm  because  of  age. 

But,  on  the  other  hand,  if  one  is  in  the  prime  of  life, 
and  in  the  full  possession  of  his  bodily  and  mental  facul- 
ties— if  his  preparations  for  making  a  will  are  not  hur- 
ried, but  deliberate— if  he  is  trained  in  the  methods  of 
business  and  has  been  accustomed  to  execute  papers  in- 
volving important  concerns  of  life,  then  the  mere  pres- 
ence of  his  signature,  in  its  appropriate  place  upon  a  tes- 
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tamentary  paper  otherwise  properly  executed,  as  required 
byJaw,  raises  the  presumption  that  the  pro\Tsioiis  of  that 
paper  are  in  conformity  with  his  wishes  (Durnell  v. 
Corfield,  1  Rob,  Ecc,  61;  Day  v.  Day,  2  Green's  Ch. 
[N.  J.],  5i9;  Fulton  v.  Andrew,  L,  R.,  7  H.  i.,  JU8; 
Lake  v.  Ranney,  S3  Barb. ,  67), 

Now,  the  case  which  I  have  last  put  is  the  case  of  this 
decedent.  And  the  pi^esumption  that  he  knew  the  con- 
tents of  the  paper  proix)unded  as  his  will  is  supplemented 
by  evidence  and  circumstances  of  a  very  positive  charac- 
ter, tending  to  establish  the  same  fact: 

1st.  By  the  testimony  of  Mr.  Strahan,  to  the  effect  that 
the  disputed  paper  is  precisely  that  which  Mr.  Yates  ap- 
proved after  repeated  alterations,  and  that  it  was  read 
aloud  to  him  immediately  before  its  execution.  The  truth 
of  this  statement  is  confirmed  to  some  extent  by  the  testi- 
mony of  Mr.  Waterbury.  He  swears  to  Mr.  Strahan's 
reading  aloud,  but  is  unable,  for  lack  of  attention,  to  set- 
tle whether  what  was  read  was  precisely  what  was  writ- 
ten. 

2nd.  By  the  testimony  of  William  H.  Stiles,  who  states 
that,  in  the  fall  of  1878,  the  decedent  told  him  that  he 
had  made  a  new  will,  and  that  he  had  put  it  in  one  of  the 
safes  of  the  Safe  Deposit  company,  and  that  his  executors 
"would  find  it  there  if  it  was  wanted  at  any  time." 

3rd.  By  the  evidence  that,  after  the  death  of  Mr.  Yates, 
the  paper  here  in  dispute,  with  other  papers  belonging  to 
him  in  his  lifetime,  were  found  by  Mr.  Stiles,  Mr.  Bums, 
Mr.  Brokaw  and  Mr.  Dissel  in  a  safe  rented  by  Mr.  Yates 
from  the  Safe  Deposit  company. 

4th.  By  the  fact  that,  between  the  time  when  this 
paper  was  executed  and  the  time  of  the  death  of  Mr. 
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Yates,  nearly  two  years  had  elapsed,  during  all  of  which 
interval,  so  far  as  the  evidence  discloses,  the  paper  was 
in  his  own  possession.  This  is  a  circumstance  of  the 
highest  importance.  Surely,  there  is  very  slight  antece- 
dent probability  that  a  person  in  his  senses,  who  had  pre- 
pared a  will  for  such  a  man  as  Mr.  Yates  appears  to  have 
been,  and  prepared  it  at  his  request  and  in  pretended 
compliance  with  his  instructions,  would  not  only  dare,  at 
the  imminent  risk  of  immediate  exposure,  to  insert  pro- 
visions utterly  at  variance  with  those  instructions,  but 
would  actually  deliver  the  fraudulent  instrument  into  the 
hands  of  its  signer,  to  inspect  it  at  his  leisure. 

The  existence  of  facts  so  out  of  the  customary  range 
of  human  experience  can  only  be  established,  it  seems  to. 
me,  by  evidence  far  more  conclusive  in  its  character  than 
any  upon  which  the-  contestants  rely  in  the  present  con- 
troversy. Their  claim  that  Mr.  Yates  was  tricked  inta 
signing  this  paper  rests  chiefly  upon  three  grounds: 

(a)  Its  unusual  appearance  in  the  particulars  to  which 
reference  has  already  been  made.  ' 

(6)  The  reduction  of  the  bequest  to  his  children  by  his 
first  wife  much  below  the  sum  he  had  provided  for  them 
by  the  will  he  executed  not  many  months  before,  and 
this,  too,  without  adequate  explanation  and  at  a  time 
when  he  was  apparently  as  kindly  disposed  to  them  as 
ever. 

(c)  The  alleged  connection  of  the  decedent's  attorney 
with  some  fraudulent  transaction  in  Scotland  about 
twenty  yeare  ago. 

As  to  the  first  of  these  grounds,  it  must  appear  upon 
reflection  that  the  general  untidiness  of  the  document,  so 
far  from  justifying  an  inference  favorable  to  the  contest- 
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ants  has  a  strong  tendency  in  the  opposite  direction.  For 
I  have,  already  declared  to  be  proven,  what  is  conceded  by 
contestant's  counsel,  as  likely  to  be  true,  that  the  paper 
claimed  to  be  the  will  is  the  very  paper  which  Mr.  Yates 
executed  in  the  presence  of  Messrs.  Strahan  and  Water- 
bury. 

Now,  one  who  claims  that  this  paper  is  so  shabby  as  to 
be  suspicious  upon  its  face  must  admit  that  the  decedent 
himself  was  put  upon  his  inquiiy  concerning  it,  and 
would  have  been  likely  to  refrain  from  executing  it  till 
he  had  given  it  close  scrutiny. 

And,  regarding  the  matter  in  another  aspect,  it  is  sure- 
ly improbable  that  one,  who  sought  to  procure  from  the 
decedent  his  signature  to  a  fraudulent  inskiiment  which 
pretended  to  be  his  will,  would  have  presented  that  in- 
strument in  such  questionable  shape  as  might  well  have 
sufficed  of  itself  to  make  the  scheme  abortive. 

A  similar  criticism  may  justly  be  made,  in  respect  to 
the  reduction  of  the  bequests  to  Mrs.  Hagan  and  Mrs. 
Dickel.  By  the  will^executed  in  the  spring  of  1878,  he 
left  to  each  of  them  $10,000,  outright,  and  the  interest 
on  an  investment  of  $50,000.  By  the  paper  here  pro- 
pounded, each  of  them  is  bequeathed  the  interest  on  $20,- 
000  only. 

If  the  decedent  had  given  that  paper,  before  he  signed 
it,  even  the  most  casual  inspection,  he  could  not  have 
failed  to  discover  its  radical  departure,  in  this  respect, 
from  the  directions  of  his  former  will.  The  new  provi- 
sion is  not  hidden  in  a  corner.  It  covers  all  the  fourth 
page,  and  is  written  in  a  large  and  distinct  hand.  The 
words  'twenty  thousand  dollars  "  appear  upon  that  page 
five  times,  and  in  immediate  connection  with  the  names 
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of  his  children  who  are  thus  fully  described:  **  Cornelia 
Van  Evra  Yates,  wife  of  James  W.  Hagan,"  and  **  Lil- 
lian M.  Yates,  wife  of  Charles  Dickel." 

It  seems  absurd  to  suppose  that  any  pei*son  would  have 
attempted  to  practice  upon  Mr.  Yates  so  palpable  an  im- 
position as  this  must  have  been  (on  the  assumption  that 
the  change  was  fraudulent),  and  it  seems  equally  absurd 
to  suppose  that,  if^  such  an  attempt  had  been  made,  it 
could  have  succeeded. 

As  to  the  evidence  tending  to  show  that  the  decedent's 
attorney  is  the  person  against  whom,  in  the  year  1 866, 
a  Scotch  tribunal  pronounced  judgment  of  outlawry  upon 
an  accusation  of  a  criminal  offense,  it  is  only  necessary 
to  say  that  that  fact,  if  it  is  assumed  to  be  proven,  fails 
to  supply  the  deficiencies  of  the  contestant's  evidence  in 
support  of  this  charge  of  deceit  and  imposition. 

Third.  There  only  remains  to  be  considered  the  ques- 
tion, whether  this  paper  in  tmth  declares  the  testament- 
ary wishes  of  Alonzo  C.  Yates,  or  whether  it  discloses 
rather  the  purposes  of  some  other  mind  by  which  his  was 
guided  and  controlled.  Upon  examining  the  scanty  evi- 
dence which  either  directly  or  indirectly  relates  to  this 
branch  of  the  case,  it  will  appear  that  no  influence  what- 
ever, either  lawful  or  undue,  is  shown  to  have  been  exer- 
cised by  the  wife  of  decedent  in  reference  to  the  prepar- 
ation and  execution  of  the  paper  in  dispute. 

The  contestants,  so  far  as  this  part  of  their  objections 
is  concerned,  are  compelled  to  rely  almost  entirely  upon 
the  facts  that  Mrs.  Yates  had  opportunity  to  influence  h&t 
husband,  and  that  his  alleged  will,  while  it  makes  muni- 
ficent provision  in  her  behalf,  is  both  ungenerous  and 
unjust  to  the  family  of  his  first  wife. 
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Each  of  these  propositions  commands  my  hearty  as- 
sent. But  all  of  them  together  wiU  not  justify  me  in 
entering  a  decree  in  favor  of  these  contestants,  for  all 
together  will  not  justify  a  conclusion  that  the  decedent 
was  swayed  by  the  undue  influence  of  any  person  whom- 
soever, in  the  making  and  execution  of  the  instrument 
here  offered  for  probate. 

The  statutes  of  descent  and  distribution  establish  the 
channels  into  which  the  property  of  an  intestate  must  be 
diverted  after  his  death.  But  the  disposition  which  one 
may  make  of  his  estate  by  a  testamentary  paper  is  en- 
tirely under  his  own  control,  save  for  some  limitations 
not  pertinent  to  the  present  contention. 

He  may  be  generous  or  mean  at  his  pleasure,  may  give 
none,  or  give  part,  or  give  all  to  the  members  of  his  own 
family,  may  use  his  will  for  displaying  kindly  or  vindictive 
sentiments,  may  indulge,  if  he  choose,  his  whims,  his 
spite,  his  vanity,  his  egotism,  his  animosities  to  the  top 
of  his  bent,  and  if  he  is  not  deficient  in  mental  capacity 
and  is  observant  of  the  forms  which  have  been  established 
by  law  for  the  execution  of  testamentary  instruments  his 
wishes  must  be  respected  by  the  courts,  at  least  to  the 
extent  of  adjudging  that  they  be  made  effectual. 

The  oft  quoted  case  of  Children's  Aid  Society  v.  Love- 
ridge  {70  N.  Y. ,  S94)  contains  a  clear  statement  of  what 
constitutes  undue  influence  within  the  meaning  of  tlie 
law.  "  In  order,"  says  the  court,  "  to  avoid  a  will  upon 
any  such  ground,  it  must  be  shown  that  the  influence  ex- 
ercised amounted  to  a  moral  coercion  which  restrained  in- 
dependent action  and  destroyed  free  agency,  or  which, 
by  importunity  that  could  not  be  resisted,  constrained  the 
testator  to  do  that  which  was  against  his  free  will  and 
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desire,  but  which  he  was  unable  to  refuse  or  too  weak  to 
resist. " 

So,  too,  in  the  later  case  of  Horn  v.  Pullman  (72  N. 
F.,  269),  the  court  says:  '^  The  allegation  of  undue  influ- 
ence has  its  principal  support  in  the  circumstance  of  the 
decedent's  change  of  testamentary  intention  to  the  pre- 
judice of  his  children,  and  the  substitution  of  the  grand- 
son and  his  wife^  in  their  place  as  residuary  legatees.  A 
change  of  testamentary  intention,  as  bearing  upon  the 
allegation  of  undue  influence  in  procuring  a  will,  is  some- 
times an  important  circumstance.  But  its  force  depends 
mainly  upon  its  connection  with  associated  facts.  If  made 
upon  a  reason  satisfactory  to  the  testator,  although  it  may 
seem  inadequate  to  a  court  investigating  the  question  of 
undue  influence,  it  furnishes  of  itself  no  ground  for  set- 
ting aside  the  will." 

The  doctrine  of  the  cases  above  cited  has  been  since  re- 
affirmed in  Coit  V.  Patchen  {77  N.  K,  633)\  and  more  re- 
cently in  Marx  v.  McGlynn  {88  N.  F.,  367).  See  also, 
Gardiner  V.  Gardiner  {34.  N.  Y.^ISS);  Seguinev.  Seguine 
{3  Keyes,  663);  Clapp  v.  FuUerton  (54  N.  F,  190);  Brick 
V.  Brick  {66  N.  F,  1U\ 

Tried  by  the  tests  which  are  thus  established,  the  claim 
of  undue  influence  in  the  case  at  bar  is  discovered  to  be 
absolutely  without  foundation. 

The  relations  between  the  father  and  his  daughters 
Cornelia  and  Lillian  for  the  two  years  immediately  before 
his  death  are  disclosed  to  some  extent  by  a  series  of  his 
letters  which  forms  a  part  of  the  evidence.  The  indica- 
tions of  these  letters,  however,  cannot  be  implicitly 
trusted.  One  of  them,  at  least,  is — to  use  a  mild  expres- 
sion in  criticising  the  conduct  of  the  dead — disingenuous. 
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He  writes  to  Lillian  on  November  13th,  1878,  only  a  fort- 
night before  the  execution  of  this  will,  in  answer  to  an 
appeal  for  pecuniary  assistance: 

*'  Now,  my  daughter,  if  I  should  ^o  on  and  help  you 
and  Nellie  [Cornelia]  a  little  every  year,  what  would  I  do! 
I  would  then  have  to  strike  both  of  you  out  of  my  will. 
Now,  I  have  left  you  both  equal  to  my  other  children,  so 
after  your  father's  death  you  will  have  a  large  income  of 
your  own,  without  asking  your  husband  for  one  dollar." 

If  the  decedent  ever  made  any  such  will,  it  came  into 
existence  and  went  out  without  meeting,  so  far  as  this 
evidence  discloses,  the  eye  of  any  person  except  himself. 

In  view  of  the  embarrassment  arising  from  exhibitions 
of  what  I  have  styled  ^^disingenuousness,"  it  is  difficult 
to  tell  whether  the  decedent's  kindly  letters  to  his  daugh- 
ters were  or  were  not  the  frank  and  genuine  expressions 
of  his  affectionate  regard.  Some  of  them  purport  to  show 
intense  resentment  toward  his  first  wife,  and  contain  bit- 
ter attacks  upon  her  character,  and  threats  to  disown  his 
daughters  if  they  continue  to  have  aught  to  do  with  her. 
It  probably  redounds  to  their  credit  that  they  paid  little 
heed  to  these  threats,  but  I  am  led  to  think,  from  all  the 
evidence,  that  he  carried  them  in  his  mind,  and  remem- 
bered to  put  them  into  execution.  This  was  a  veiy  igno- 
ble reason  for  cutting  down  the  bequest  to  his  daughters, 
but,  as  the  Court  of  Appeals  intimates  in  Horn  v.  Pull- 
man {supra),  it  must  be  deemed  sulBScient  for  the  court,  if 
it  was  "  satisfactory  to  the  testator." 

My  conclusion,  upon  the  whole  case,  is  that  none  of  the 
contestants'  objections  are  sustained,  and  that  the  paper 
propounded  as  the  last  will  and  testament  of  Alonzo  C. 
Yates  should  be  admitted  to  probate. 

A  decree  may  be  entered  accordingly. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sur- 
rogate.—September,  1883. 

Cromwell  v.  Kirk. 

In  the  matter  of  the  estate  of  George  W.  Richardson, 

deceased. 

One  who  knowingly  interferes  with  the  estate  of  another  not  nti  juris  ac- 
quires no  rights  as  against  the  latter,  by  either  express  contract  or  pre- 
sumptive acquiescence. 

Any  person  who  takes  possession  of  an  infant's  property  takes  it  in  trust 
for  the  infant,  and  will  be  held  to  the  same  degree  of  responsibility  as 
if  he  had  been  formally  appointed  to  the  office  of  guardian. 

Where  a  general  guardian  has  converted  his  ward's  personalty  into  realty, 
the  ward,  on  coming  of  age,  may  elect  whether  he  will  take  the  realty 
or  the  money.  But  where  the  guardian,  after  effecting  such  con- 
version, and  treating  the  ward's  property  as  his  own  for  a  number 
of  years,  dies  during  the  ward's  minority,  all  that  can  properly  betaken 
into  consideration,  on  the  accounting  of  his  executor,  is  the  rents, 
taxes  and  repairs  of  such  realty. 

On  such  an  accounting,  had  at  the  instance  of  the  deceased  guardian's  suc- 
cessor, it  is  the  duty  of  the  Surrogate's  court,  and  that  courl  has  juris- 
diction, to  trace  out  and  recover  lor  the  minors  the  property  to  which 
they  are  legally  entitled,  and  see  that  it' is  placed  in  the  hands  of  a 
proper  custodian. 

A  Surrogate's  court  has  no  power  to  direct  the  satisfiaction.  of  record,  of  a 
mortgage  upon  the  real  property  of  an  infant  whose  esiate  is  subject  to 
its  jurisdiction. 

A  general  guardian  will  be  compelled  to  pay  the  costs  of  an  accounting 
where,  although  ignorantly  and  in  good  faith,  he  has  pursued  a  course 
which  has  rendered  the  litigation  necessary  to  enable  the  wtird  to  re- 
cover his  rights. 

The  proper  rule  of  apportionment,  as  between  life  tenant  and  remainder- 
men, of  expenses  attending  upon  real  property, — as  ordinary  tuxes,  suc- 
cession tax,  ordinary  and  extraordinary  repairs,  insurance  premiums, 
etc.,  etc., — declared. 

•  This  was  a  proceeding  by  David  Cromwell,  as  general 
guardian^  to  compel  an  accounting  by  Harford  B.  Kirk, 
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a8  executor,  etc.,  of  George  W.  Richardson,  who,  in  his 
lifetime,  was  the  general  guardian  of  Annie  M.  and  Louis 
P.,  his  two  children  by  Ada  E.  P.  Richardson,  his  first 
wife.  It  appeared  that  in  Februaiy,  1867,  said  Ada  re- 
ceived from  the  administrator  with  the  will  annexed  of 
Lewis  Perry,  deceased,  formerly  of  Claremont,  New 
Hampshire,  certain  money  and  other  assets,  as  a  part  of 
her  legacy,  as  supposed,  amounting  in  all,  less  the  Gov- 
emment  tax,  to  $4,768.21.  She  took,  in  payment  of  a 
part  of  this  amount,  a  note  of  her  husband,  George  W. 
Richardson,  amounting,  with  the  accrued  interest,  to 
$1,111.76,  and  another,  amounting,  with  interest,  to 
$111.95;  which  notes  formed  a  part  of  the  assets  of  the 
estate  of  Perry  at  the  time  of  his  death.  George  W. 
Richardson,  the  husband,  joined  with  his  wife  in  receipt- 
ing for  these  moneys.  Mrs.  Richardson  and  her  children 
were  also  tenants  in  common  with  the  widow  of  Mr.  Perry, 
under  his  will,  of  certain  real  estate  in  Claremont,  and 
she  received,  as  her  share  of  the  proceeds  of  sale  thereof, 
the  sura  of  $2,665.  She  also  became  vested  under  said 
will  with  a  life  interest  in  certain  western  lands,  with  re- 
mainder to  the  children;  and  her  husband,  after  her 
death,  realized  tfierefrom  $1,651.27,  making  the  whole 
amount  received  from  Perry's  estate  $8,984.48.  In  1867, 
Mrs.  Richardson  purchased  a  lot  in  Morrisania  and  erected 
a  house  thereon  at  a  cost  of  $7,200,  the  contracts  being 
made  by  her  husband,  and  the  money  being  paid  by  him. 
A  part  of  this  amount,  to  wit,  $4,000,  was  raised  by  a 
mortgage  upon  the  premises,  executed  by  the  wife  (to 
whom  the  deed  was  given)  and  her  husband.  After  the 
death  of  Mrs.  Richardson,  her  husband  paid  the  mort- 
gage, taking  an  assignment  thereof  to  himself.     This 
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house  she  occupied  with  her  husband,  who  was  in  busi- 
ness in  the  city  of  New  York,  and  with  her  family,  until 
February,  1870,  when  she  died  intestate.  In  June,  1871, 
George  W.  Richardson  was  appointed  the  general 
guardian  of  said  minors,  and  continued  to  occupy  the 
Morrisania  property  down  to  May,  1880.  In  1872,  1873 
and  1881,  he  received  the  proceeds  of  sales  of  said  western 
lands.  In  August,  1881,  he  died,  leaving  assets,  as  ap- 
peared by  the  inventory  filed,  to  the  amount  of  $17,500. 
During  all  this  time  Mr.  Richardson  was  a  member  of 
the  firm  of  H.  B.  Kirk  <fe  Co.,  doing  business  in  the  city 
of  New  York,  This  firm  was  formed  in  1864,  at  about 
the  date  when  he  borrowed  the  $1,000  of  Mr.  Perry,  for 
which  he  gave  the  note  afterwards  received  by  Mrs. 
Richardson;  and  he  contributed  $2,000  as  his  share  of  the 
capital  of  the  firm.  In  a  preliminary  decision  made  in 
this  matter  {ante^  383),  it  was  determined  that,  under 
the  will  of  Perry,  which  devised  and  bequeathed  the 
property  to  Mrs.  Richardson  and  her  child  or  children, 
she  took  an  interest  for  life  only,  with  remainder  to  the 
children.  Thereupon,  the  executor  filed  no  formal  ac- 
count, but  produced  a  bill  of  items  for  expenses  incurred 
in  and  about  the  Morrisania  property,  both  before  and 
since  the  death  of  Mrs.  Richardson  and  down  to  1880. 

• 

M.  G.  Hart,  for  general  guardian, 
Mf,  J.  OfiBORNE,  for  executor. 

The  Surrogate. — In  the  view  which  I  have  heretofore 
expressed  {ante,  38S\  Mrs.  Richardson  had  only  a  life  in- 
terest in  her  share  of  Mr.  Perry's  estate,  and  no  part  of 
it  should  have  been  delivered  over  to  her  by  his  adiniiiis- 


602    OASES  IN  THE  SURROGATES'  COURTS. 


CROMWELL  T.  UBE. 


trator  other  than  the  income;  but  because  he  did  so 
deliver  it  no  reason  is  furnished  for  depriving  these 
minors  of  their  interest  in  remainder.  That  the  parents 
actually  took  it  did  not  make  it  theirs^  but  their  liability 
is  found  in  the  fact  that  they  became  possessed  of  it.  A 
part  of  it  went  into  the  house  and  lot,  and  another  part 
into  the  business  in  which  the  father  was  engaged. 

From  the  very  nature  of  the  case,  one  who  knowingly 
interferes  with  the  estate  of  another  not  sui  juris  should 
be  able  to  comprehend  that  he  will  acquire  no  rights  as 
against  the  latter,  by  either  express  contractor  presump- 
tive acquiescence.  Hence  it  was  held,  in  Quinton  v. 
Frith  {Irish  JR.,  S  Eq.,  396),  that  a  person  entering  upon 
the  estate  of  an  infant,  whether  the  infant  has  been 
actually  in  possession  or  not,  will  be  fixed  with  a  fidu- 
ciary position  as  to  the  infant,  whenever  he  is  the  natural 
guardian  of  the  infant  (3  Redf.  on  Wills,  M  ed.,  4^1). 
Any  person  who  takes  possession  of  an  infant's  property, 
takes  it  in  trust  for  the  infant;  and  the  person  will  be 
held  to  the  same  degree  of  responsibility  as  if  he  had 
been  formally  appointed  to  the  office  of  guardian 
(id.,  w.). 

George  W.  Richardson  was  the  natural  guardian  of 
these  minors,  and  as  such  received,  through  his  wife, 
the  amount  of  the  two  notes,  which  was  then  $1,223.71. 
It  does  not  appear  that  he  ever  paid  it  to  his  wife,  and 
the  probabilities  are  that  he  retained  it  in  his  business, 
where  it  had  been  so  long  employed. 

AH  the  actors,  probably  supposing  that  Mrs.  Richard- 
son was  the  absolute  owner  of  the  interest  bequeathed 
and  devised  to  her  by  Mr.  Perry,  thought  it  right  that 
she  should  receive  the  assets  and  thought  that  she  had 
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the  absolute  title  to  the  realty.  She  thus  received,  of 
the  personalty,  $4,768.21,  and  of  the  proceeds  of  the  sale 
of  the  realty  at  Clai'emont,  $2,565,— in  all,  $7,333.21. 
The  house  and  lot  at  Morrisania  cost  $7,200,  being  very 
nearly  the  amount  I'eceived  by  her  from  Periy's  estate. 
It  is  true,  a  mortgage  of  $4,000  was  placed  upon  the 
property,  but  this  was  subsequently  paid  olBf  by  Richard- 
son, presumably  out  of  funds  belonging  to  the  minors,  or 
to  which  they  were  entitled.  We  have  nothing  more  to 
do,  therefore,  with  that  mortgage;  and  we  have  left,  as 
belonging  equitably  to  the  wards,  that  house  and  lot.  This 
was  a  conversion  of  the  personalty,  and  a  re-conversion 
of  the  proceeds  of  sale  of  a  portion  of  the  realty,  into 
real  estate,  by  the  father  or  mother,  or  both,  who  as- 
sumed a  fiduciary  capacity  towards  the  wards.  This 
brings  the  matter  within  the  rule  laid  down  in  Eckford 
V.  De  Kay  {8  Paige,  89\  that,  if  a  guardian  or  other 
trustee  convert  an  infant's  personalty  into  real  estate, 
the  ward,  on  coming  of  age,  may  elect  whether  he  will 
take  the  realty  or  the  money.  As  the  wards  cannot 
now  make  the  election,  all  that  can  properly  be  taken  in- 
to consideration  here,  in  reference  thereto,  are  the  rents, 
the  taxes  and  the  repairs.  The  executor  of  Mr.  Richard- 
son presents  a  bill  for  taxes,  expenditures,  etc.,  i*elating 
to  this  house  and  lot,  amoimting  to  $5,785.21,  of  which 
$2,211.63  accrued  during  the  lifetime  of  Mrs.  Richardson. 
She  must  be  r^arded  as  the  life-tenant  of  the  property, 
and  was,  therefore,  liable  for  taxes  and  ordinary  repairs. 
At  the  same  time,  I  think  the  excise  tax  on  succession, 
being  $120,  should  be  apportioned  between  the  life-tenant 
and  remaindermen,  as  should  also  the  items  for  insurance 
premiums,  flagging,  building  fence,  lightning  rods,  mar- 
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ble  mantels,  and  trees  and  vines,  because  they  are  ap- 
parently for  the  benefit  of  the  inheritance  (Peck  v.  Sher- 
wood, 56  N.  K,  615).  These  items  amount  to  $572,52; 
but,  as  I  am  uninformed  at  present  of  the  age  of  the  life 
tenant,  the  apportionment  cannot  now  be  made,  but  can 
be  done  hereafter,  when  the  necessary  facts  shall  be  as- 
certained. There  is  no  proof  in  regard  to  any  of  the 
items,  other  than  what  is  furnished  by  the  vouchers. 
The  rest  of  that  bill,  to  the  amount  of  $1,639.11,  is  there- 
fore disallowed. 

Mr.  Richardson  continued  to  occupy  the  real  estate 
from  the  death  of  his  first  wife  for  ten  years,  having  re- 
married during  the  period,  and  then  it  was  leased  in  1880, 
1881  and  1882  to  other  parties.  I  regard  his  estate  as 
liable,  therefore,  to  the  wards  for  the  rents  fi-om  1870 
down  to  1882.  From  the  proofs  on  the  subject,  the 
rental  value  during  the  ten  years  may  fau-ly  be  fixed  at 
$375  per  annum,  and  the  actual  amount  received  there- 
for during  the  last  three  years  was  $1,210,  making  in  all 
$4,960,  with  which  his  estate  is  chargeable  on  that  ac- 
count. He  also  received  net  proceeds  of  sales  of  western 
lands,  amounting  to  $1,651.27,  and  $133.21,  being  the 
difference  between  the  cost  of  the  Morrisania  property 
and  the  amount  received  by  him  and  his  wife,  fmm  the 
Perry  estate  in  1867,  making  the  gross  liability  $6,744.48, 
besides  interest.  From  this,  are  to  be  deducted  his  proper 
charges  and  expenses  as  guardian,  for  taxes,  insurance, 
repairs,  etc.,  with  interest.  The  amount  of  the  bill  pre- 
sented by  the  executor  for  all  expenditures  made  by  the 
guardian,  from  1871  to  1881  inclusive,  is  $3,583.58.  Ob- 
jections are  made  to  items  aggregating  about  one  half  of 
this  sum.    While  it  is  the  duty  of  a  guardian  to  keep  the 
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real  property  of  his  ward  in  repair,  to  be  allowed  for 
such  expenditures  he  should,  in  some  way,  show  that 
the  i*epairs  were  necessary  to  the  preservation  of  it.  To 
use  any  of  the  minor's  money  in  making  permanent  im- 
provements upon  the  realty,  would  be  a  conversion  of 
personalty  into  real  estate,  and  is  not  authorized,  and 
cannot  be  allowed  (Hassard  v.  Rowe,  11  Barb,,  Hi;  Bel- 
linger V.  Shafer,  2  Sandf.  Ch.^  £97).  It  seems  the  guard- 
ian built  a  bath  room  and  also  a  new  room  and  a  con- 
servatoiy,  at  a  considerable  expense,  as  is  gathered  from 
the  bills  and  the  vouchers;  besides  making  other  large 
expenditures  for  items,  the  necessity  of  which  is  far  from 
being  made  apparent.  For  these  i*easons,  I  sustain  the 
objections  to  the  various  items  indicated,  amounting  to 
$1,803.11,  and  allow  the  sum  of  $1,YS0.4Y,  with  interest. 

Although  no  question  as  to  the  power  of  this  comi;  to 
determine  the  matters  submitted  has  been  raised,  yet  it 
has  received  due  consideration.  I  think  the  duty  of  the 
court  is  to  trace  out  and  recover  for  the  minors  the  prop- 
erty to  which  they  are  legally  entitled,  and  to  see  that  it 
be  placed  in  the  hands  of  a  proper  custodian.  Their 
mother  having  died  intestate,  and  the  legal  title  to  the 
Morrisania  property  having  been  in  her,  these  children, 
at  all  events,  are  now  seized  of  it  as  her  heirs-at-law. 
But,  as  I  have  endeavored  to  show,  they  were,  from  the 
beginning,  the  equitable  owners,  subject  to  their  mother's 
life  estate.  The  mortgage  for  $4,000,  in  the  hands  of  the 
executor  of  their  father's  will,  however,  I  have  no  power 
to  direct  to  be  satisfied  of  record.  That  belongs  to  a 
court  of  more  extended  jurisdiction  than  this  possesses. 

I  think  the  petitioner  is  entitled  to  costs  out  of  the  es- 
tate represented  by  the  executor.    While  it  may  be  true 
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that  the  testator  supposed  his  wife  to  have  been  the  ab- 
solute owaer  of  the  property  devised  and  bequeathed  to 
her,  his  ignorance  on  that  subject  will  not  excuse  him 
for  pursuing  a  course  that  rendered  this  litigation  neces- 
sary in  order  to  enable  his  children  to  recover  their 
rights. 

A  decree  will  be  entered  according  to  the  views  ex- 
pressed above. 


Westchester  County.— Hon.  OWEN  T.  COFFIN,  Sub- 
rogate.— September,  1883. 

Carpenter  v.  Historical  Society. 

In  the  matter  of  the  probate  of  the  last  will  atid  testament 

of  Thomas  Wright,  deceased. 

An  unineorporated  association,  having  power  to  take,  tinder  a  will,  a  pecuni- 
ary legacy  to  be  deToted  to  specified  pious  tues,  has  a  right  to  intervene 
by  attorney  upon,  and  become  a  party  to,  the  proceedings  for  probate. 

By  a  codicil  to  the  will  of  decedent,  he  bequeathed  "  to 
the  Historical  Society  of  the  County  of  Westchester,  of 
which  James  Wood  is  now  president,  the  sum  of  one 
hundred  dollars,  to  be  used  and  applied  to  procuring  and 
placing  a  suitable  monument,  to  mark  the  spot  where  the 
soldiers,  during  the  Revolution,  were  buried,  at  or  near 
St.  Mark's  Church,  in  the  town  of  Newcastle."  The  So- 
ciety was  also  made  a  contingent  devisee.  Francis  M. 
Carpenter,  the  executor,* propounded  both  will  and  codi- 
cil for  probate.    On  the  return  of  the  citation,  some  of 
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the  heirs-at-law  and  next  of  kin  filed  objections  against 
both;  and  the  Historical  Society,  by  attorney,  abked 
leave  to  appear  in  support  of  the  codicil.  The.  executor 
and  St.  Mark's  Church  objected  that  the  Society  was  not 
legally  incorporated,  and  could  not,  therefore,  intervene 
and  be  permitted  to  become  a  party  to  the  proceeding, 
inasmuch  as  it  had  no  capacity  to  take  as  legatee  or  de- 
visee. 

R  8.  UjLur,  for  executor. 

R.  Hart,  far  8t.  Mark's  Church,  legatee  and  dedeee, 

M.  G.  HAXt^for  Bistarieal  Society, 

The  Surrogate.— The  bequest  of  the  $100  to  the  His- 
torical Society  was  for  a  pious  use,  and,  therefore,  it  is 
immaterial  whether  the  Society  is  a  legal  corporation  or 
not,  as,  without  being  incorporated,  it  was  competent  to 
take  for  such  a  purpose  (Potter  v.  Chapin,  6  Paige,  689; 
De  Witt  V.  Chandler,  11  Abb.  Pr.,  4S9;  Owens  v.  Mission- 
ary Soc,  U  N.  F.,  380).  Hence,  the  Society  has  a  right 
to  intervene  and  become  a  party  to  the  probate  proceed- 
ing as  a  legatee  named  in  the  codicil.  It  is  unnecessary, 
therefore,  to  determine  now  the  question  discussed  as  to 
whether  it  is  incorporated  so  as  to  be  competent  to  take 
under  the  contingent  devise  contained  in  the  codicil.  The 
objection  is,  thei*efore,  overruled. 

Ordered  accordingly. 
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ABATE^fENT. 

A  proceeding,  for  the  Judicial  settlement  of  an  executor  and  trustee's  ac- 
count, abates  by  his  death  occurring  before  the  matter  is  submitted  to 
the  court.    Boemm  v.  BetU,  471. 

ACCOITNTING. 

1.  The  accounting  which  a  Surrogate's  court  may  exact,  under  Code  Civ. 

Pro.,  §  2606,  from  the  personal  representative  of  a  deceased  executor  or 
administrator,  upon  the  petition  of  the  latter's  successor,  does  not  ex- 
tend to  all  the  property  of  the  first  decedent  which  came  into  the  pos- 
session or  under  the  control  of  petitioner's  predecessor,  but  only  to  such 
of  the  trust  property  as  has  come  into  the  possession  or  is  under  the 
control  of  the  accounting  party.     Le  Count  v,  Le  Counfy  29. 

2.  A  creditor  does  not  lo^^e  his  right  to  intervene,  under  Code  Civ.  Pro., 

§  2781,  and  be  treated  as  a  party  to  an  accounting,  by  omitting  to  present 
his  claim  to  the  personal  represent^itive,  in  pursuance  of  a  notice  requir- 
ing presentation  of  demands  against  his  decedent's  estate.  Greeiie  v. 
Day,  45. 

8.  Whether,  upon  the  judicial  settlement  of  an  account,  payment  to  counsel 
can  ever  be  sanctioned  as  a  charge  against  the  estate,  when  it  recom- 
penses services  which  have  already  been  the  subject  of  taxation  by  the 
Surrogate,  and  for  which  tht*  accounting  party  has  been  granted  the 
statutory  allowance,  quare.     Walton  v.  Howard,  103. 

4.  An  executor  IS,  as  such,  "a  person  interested  in  the  estate  "of  a  dece- 
dent, under  whose  will  his  testator  was  a  beneficiary,  bO  as  to  entitle  him, 
under  Code  Civ.  Pro.  ,§  2726,  to  petition  for  an  accounting  by  the  first 
decedent's  executor;  and  he  Is  not  precluded  by  the  circumstances  that 
the  latter  is  his  co-executor  under  the  second  deccilent's  will,  who,  after 
qualifying  as  such,  had  procured  a  decree  judicially  settling  his  account, 
as  the  first  decedent's  executor,  before  petitioner  qualified  and  received 
letters.     Edwards  v.  Edwards,  132. 

6.  Decedent,  who  died  in  1868,  gave,  by  his  will,  the  bulk  of  bin  estate  to 
his  wife,  and  named  as  executors  his  three  sons,  A.,  R.  and  C,  of  whom 
only  A.  and  B.  qualified.  The  widow  died  in  1871,  giving,  by  her  will, 
the  bulk  of  her  estate  to,  and  naming  an  executors,  A.,  B.  and  C,  of 
whom  only  A.  and  B.  qualified.     In  1876,  a  creditor  of  the  first  decedent 
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having  filed  a  petition  that  the  executora account,  A.,  the  sole  acting  ex- 
ecutor, petitioued  for  a  voluntary  accounting,  citing  none  of  decedent's 
heirs,  next  of  kin  or  legatees  to  attend,  and  prociu'ed  a  judicial  settle- 
ment of  his  account  by  decree  in  October  of  that  3'ear.  In  1882,  C. 
having  qualilicd  as  executor  of  the  widow,  and  i^etitioned  that  A.  be 
required  to  account  as  executor  of  the  first  decedent,  and  that  r  ertain 
objections  tiled  by  him  (C).  to  the  account  as  settled,  be  considered. 
A.  contended  that  he,  the  accM>unting  executor  of  the  fli^t  decedent,  be- 
ing the  sole  acting  representative  of  the  widow's  estate,  the  latter  was 
concluded  by  the  decree  already  rendered.  C.  was  not,  in  his  own  right, 
a  necessary  party  to  A.'s  ar  counting. — Iltld,  that  C,  though  not  a  neces- 
sary party,  either  in  his  pei*sonal  or  in  his  represent aiive  capacity,  to 
A.'h  accounliug,  had  acquiiod  new  rightb  by  qualifying,  as  executor  ot 
his  mother's  will,  and  that,  though  his  objections  to  a  settled  account 
could  not  be  entertained,  the  decree  of  settlement  was  of  no  effect 
as  to  him  in  his  cap:icity  as  executor,  and  he  was  entitled  to  a  new  acs 
count.    Jd. 

6.  Upon  an  executor's  accounting,  the  SuiTogate's  court  will  not  entertain 

objections  to  the  di.sbur>ement  of  sums  paid  by  him  as  costs  and  coun- 
sel fees,  on  the  proct {.'dings  to  prove  decedent's  will,  pursuant  to  the 
decree  tlierein  rendered.     C(JWj)bcll  v.  Jfackic,  185. 

7.  The  probate  (;ourt  of  another  state  is  not  a  court  of  competent  jurisdiction 

to  make  a  decree  discharging  admiaistrators  appointed  by  a  Surrogate's 
court  of  this  Slate  from  their  obliga;ion  to  accomil  to  the  latter  court 
for  property  of  decedent  received  by  them,  and  made  subject,  by  the 
laws  of  this  State,  to  the  Surrogate's  jurisdiction.     Duffy  v.  SmiVi,  202. 

8.  I>ecedent  died  intestate  in  August.  1876,  in  Connecticut,  where  letters  of 

administration  upon  his  estate  were  issued,  out  of  a  Probate  court,  to 
M.,  in  September  of  that  year.  In  1877,  letters  of  administration 
upon  his  estate  Vvcrj  issued  by  the  Surrogate  of  New  York  county,  to 
D.  and  K. ,  upon  D  's  affidavit  that  decedent  left  assets  in  that  county. 
In  1878,  M.  was  removed  by  the  Connecticut  court,  and  D.  and  K. 
were  appointed  in  his  stead.  In  1881,  D.  and  K.  filed  accounts  with 
the  SuiTogate  here,  pursuant  to  an  order  obtained  by  one  of  the  next 
of  kin,  showing  $7,600  to  have  been  collected  and  come  to  their  hands 
in  New  York  county.  The  account,  being  contested,  was  ordered  to  a 
reference,  pending  which  the  admmistrators  were  cited  by  the  Conne<- 
ticut  court  to  app(*ar  before  it,  on  July  8rd,  1882,  and  account,  which 
they  did.  On  July  6th,  they  tiled  their  account  there,  showing  a  defi- 
ciency of  over  $10,000,  and  obtained  a  decree  allowing  the  same,  and 
awarding  them  and  their  counsel  an  allowance  of  |3,750.  A  copy  of 
the  citation  was  directed  to  be  posted  on  a  sign  post  and  published 
in  a  town  newspaper.  The  Connecticut  accounting  was  not  contested. 
On  a  motion,  before  the  Surrogate  here,  to  vacate  the  order  of  refer- 
ence, and  dismiss  all  proceedings,  on  the  ground  of  want  of  jurisdic- 
tion, and  of  res  adjudicata, — Held,  that  the  Surrogate  had  authority, 
when  he  first  assumed  jurisdiction,  to  pass  upon  the  administrators' 
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accounts  (Code  Civ.  Pro.,  g  2476,  subd.  8;  §  2785);  that,  independently 
of  the  features  of  the  Connecticut  decree,  he  was  not  divested  of 
author! t}'  by  the  proceedings  in  that  State;  and  tliat  the  motion  must,  be 
denied.    Id. 

9.  As  to  whether,  under  Code  Civ.   Pix).,    §  2741,  permitting  the  Surro- 

gate, on  a  judicial  settlement  of  an  executor's  account,  to  allow  liin* 
**  for  property  of  llie  decedent  perished  or  lost  without  the  fault  of  iht 
accounting  party,"  an  executor  can  bo  allowed  to  prove  his  own  title 
to  property  placed  by  him  on  an  inventory  of,  and  for  years  treated 
by  him  as  Ixjlonging  to  decedent's  c»state,  q^urre.  Thortie  v.  Umierhill, 
306. 

10.  There  is  no  rule  which  deprives  an  executor  of  commissions,  or  dimin- 
ishes the  same,  because  of  the  labor  or  expense  requisite  to  put  his  iu> 
counts  into  an  intelligible  form.     Hill  v.  Xefson,  857. 

11.  One  of  two  executors  cannot  be  compelled  to  render,  alone,  his  account 
for  judicial  settlement.    Hood  v.  Hood,  892. 

12.  Testator,  by  his  will,  directed  the  conversion  of  his  property  by  his  ex- 
ecutors into  a  money  fund,  ])ortions  of  which  were  to  Ix;  invested,  and 
the  income  thereof  applied  to  the  use  of  liis  three  minor  cliildrcn,  re- 
spectively, during  minority,  each  child  l)cing  entitled  to  payment  of  the 
principal  of  his  share  on  becoming  of  »»ge.  In  1869,  on  an  application 
made  by  two  of  the  children,  then  adults,  in  their  own  behalf  and 
in  behalf  of  the  third  child,  B.,  then  an  infant,  the  executors  rendered 
an  account  of  their  proceedings  as  such,  which  was  judicially  settled  by 
a  decree  of  the  Surrogate's  court.  B. ,  having  attained  majority  in  1883, 
presented  a  petition  alleging  I  hat  fact  among  others,  and  praying  that 
the  executors  be  required  to  accouirt. — Held,  that,  although  the  decree 
rendered  in  1869  presumptively  embraced  all  the  matters  as  to  which 
the  executors  were  liable  to  account  (90  N.  Y.,  515),  the  termination  of 
petitioner's  infancy  was.  a  iwwfacf  which  rendered  it  proper  that  a  fur- 
ther accounting  should  be  had.     Id. 

18.  The  rule  contained  in  Code  Civ.  Pro. ,  $;  2734,  iKjrmitting  the  allowance 
of  expenditures,  not  exceeding  $500,  in  the  aggivgate,  without  vouch- 
ers— applied.     Tickdy.  Quinn,  42!^. 

14.  It  seems,  that  an  "agent"  of  devisees  under  a  will,  has  no  standing,  as 
such,  to  petition  for  a  judicial  settlement  of  the  account  of  tlie  executor 
and  tnistee.     Boerum  v.  Btits,  471. 

16.  B.,  an  executor  of,  and  trustee  under  testator's  will,  was  declared  a 
lunatic  in  April,  1882,  and  T.  was  appointed  his  committee.  One  V. , 
alleging  that  he  was  an  ''agent"  of  the  children  of  K.,  a  decca«»d  de- 
visee, petitioned  as  such  for  a  judicial  settlement  of  the  executor's  ac- 
count. Ilis  petition  was  filed  July  19th,  1882.  In  the  citation  issued 
thereupon,  the  name  of  B.  was  inserted  by  a  person  other  than  the  r  lerk 
who  drew  the  same,  and  was  served  on  B.  less  than  eight  days  before 
its  return.  No  petition  was  filed,  on  the  return  day,  in  behalf  of  B., 
prajring  for  a  settlement.  On  July  2l8t,  R.,  a  centuiquc  trust  under  the 
will,  filed  a  petition  to  procure  a  judicial  settlement  of  the  executor's  ac- 
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ooimt.  A  citation  was  issued  returnable  Julj  Blst,  to  tbe  tnulee  and 
to  his  committee,  being  scrred  on  the  latter  but  not  on  the  fonner.  On 
the  return  day.  the  proceeding  was  adjourned  to  Sept  4th,  and  a  sup- 
plemental citation  insued,  returnable  on  that  day,  and  which  was  serred 
on  the  tnij;icr.  but  not  on  his  committee.  The  latter  filed  an  account 
8opt.  11th,  the  trustee  died  Sept.  18th.  and  the  proceeding  was  submitted 
for  a  decree  Sept.  25th.  On  Nov.  18th,  the  attorney  for  the  children  of 
R.  filed  an  npiK'unmce  date<l  July  25th.  but  the  diildren  of  £.  had  not 
been  citwl  nor  appcnred. — Held,  that  the  court  acquired  no  jurisdiction 
over  B. .  in  the  first  proceedint;,  on  account  of  the  unauthorized  insertion 
in  the  citation,  und  the  defective  service  (Code  Civ.  Pro.,  g  2520);  that 
the  neccssarj'  parlies  were  not  l)efore  the  court  in  the  second  proceeding; 
that  the  same  abated  by  B.'s  death  before  submission;  that  no  decree 
could  be  made  affecting  his  estate  without  bringing  in  his  personal  rep- 
resentatives; and  that,  if  they  were  brought  in,  the  court  could  make 
no  such  decree  in  these  proceedings.  Id. 
10.  It  is  not  a  vulid  objection  to  executors'  account,  that  it  docs  not  show 
the  amoimt  of  the  residuary  estate,  where  it  does  show  the  amount  of 
such  estate  subject  to  deductions  which  can  only  be  fixed  at  the  entry  of 
the  decree  of  settlement.    BuUard  v.  Ben&on,  486. 

17.  It  Is  not  a  ground  for  disallowing  to  an  executor,  upon  his  accounting, 
the  amount  of  a  promis.«4ory  note  owing  by  decedent,  paid  by  the  ex- 
ecutor to  the  [wyee,  that  the  latter  did  not  siurender  the  note  upon  re- 
ceiving payment,  where  there  is  no  proof  that  the  note  is  in  anybody's 
hands,  and  no  demand,  founded  thereupon,  has  been  made  within  the 
time  for  the  presentation  of  claims  under  the  executor's  advertisement. 
Gi'.nian  v.   WiUjet;  547.  • 

18.  A  general  guardian  will  be  compelled  to  pay  the  costs  of  an  accounting 
where,  although  ignorantly  and  in  good  faith,  he  has  pursued  a  course 
which  has  rendered  the  litigation  necessary  to  enable  the  ward  to  recov- 
er his  rights.     Cromwell  v  Kirk,  599. 

See  Abatemekt;  Exiccutors  and  \i>mixi8TRatob8. 

ACCUMULATIONS. 

1.  The  will  contained  the  following  clause:  *'  The  portion  which  shall  be  di- 

vided or  allotted  to  each  of  my  daughters  shall  be  designated  in  a  deed 
delivered  to  such  daughter  declaring  the  tntnt,  but  shall  remain  in  the 
possession  of  the  trustees  imder  this  will,  and  be  and  continue  her  estate 
at  law  during  her  natural  life,  and  the  interest,  rents,  issues  and  profita 
only  thereof  hJuiU  be  paid  to  her  o-h  tfi^/  accrue  during  her  natural  life, 
and  shall  not  be  at  the  control  of  her  husband  or  subject  lo  his  debts, 
but  be  to  her  sole  and  separate  use."    Murray  v.  Bronmn,  217. 

2.  By  a  codicil,  executed  in  1838,  in  which  testator  declared  that  he  supple- 

mented Ills  will  thereby  in  order  "  th:it  the  same  may  be  more  conform- 
able to  existing  laws"  (R.  8.),  he  gave  directions  that  the  interest, 
rents,  etc.,  of  the  portion  of  the  estate  allotted  to  any  one  of  his  daughters 
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"shall  by  said  trustees  be  appUod  to  the  sola  and  tepaixUe  u$e  of  each 
daughter  respectively  for  whom  the  same  is  holden  in  trust,  and  shnll  be 
exempt  from  the  control  and  debts  of  her  husband,  and  on  receiving  a 
receipt  or  discharge  of  any  cestui  que  tntstt  executed  under  her  hand  to 
them  acknowledging  a  sum  applied  to  her  use,  said  trustees  Hliall  1)c 
absolved  from  any  further  obligation  in  any  way  or  manner  to  pay  the 
same  sum."  M.,  a  daughter,  dying  intestate,  there  remained  in  the  hands 
of  the  tioistees  interest,  rents,  etc. ,  over  and  above  the  sums  paid  to  her, 
exceeding  f275,000.  The  question  of  the  ownership  of  the  accumulated 
income  in  the  hands  of  the  trustees  hud  been  determined  by  a  judgment 
rendered  by  the  supreme  court,  in  an  action  brought  by  M.,  during  her 
.  lifetime,  against  the  trustees  and  all  parties  then  interested  in  the 
estate. — Held,  that  the  matter  was  res  adjudicata,  the  parties  before  the 
Surrogate,  who  were  not  parties  to  such  action,  being  privies  of  their 
parents,  who  were  parties  to  the  latter;  and  that,  accordingly,  the  sum 
in  dispute  must  be  paid  over  to  M.  s  administrator  as  having  belonged, 
absolutely,  to  her  at  the  time  of  her  decease.    Id. 

3.  A  direction  for  the  accumulation  of  rents,  income,  etc.,  of  real  or  per- 

sonal property  **/(W  the  betiefit  of  one  or  more  minors  then  in  being," 
must,  in  order  to  be  valid  under  1  R.  S.,  726,  §  37,  and  id.,  778,  g  3, 
provide  for  an  accimiulation  exciueively  for  the  benefit  of  the  minors. 
QHman  v.  ffealy,  404. 

4.  Under  a  valid  direction  for  the  accumulation  of  rents  and  income  for  the 

benefit  of  a  minor,  the  accumulation  not  only  vests  in  the  minor,  but 
on  his  attaining  majority,  vests  in  him  abwlvtely,  so  as  to  be  no  longer 
liable  to  be  diveste^.    Id. 

ft.  Testator,  who  left  both  real  and  personal  property,  by  his  will,  after  mak- 
ing certain  bequests,  gave  all  the  residue  of  his  property,  real,  personal 
and  mixed,  to  his  executors,  in  trust,  and  by  implication  directed  the 
accumulation  of  a  portion  of  the  income  and  profits  during  the  minor- 
ity of  his  children,  respectively.  He  then  gave  a  vested  remainder  in 
the  trust  property  to  his  children,  to  take  effect  in  possession  at  the  end 
of  the  trust  term,  subject  to  being  div&sted  as  to  each  child  by  his  or 
her  death  without  issue  during  said  term;  in  case  all  his  children 
should  die  without  issue  during  said  term,  he  gave  and  devised  the 
residue,  one  quarter  to  his  widow,  if  then  living,  and  the  balance  to 
his  brothers  and  sisters  then  living  or  the  issue  of  any  that  mi^ht  be 
dead,  in  equal  proportions.  All  of  the  children  having  died  during 
the  trust  term,  without  issue,  one  during  and  the  others  after  the  ex- 
piration of  minority,  a  sister  of  testator  claimed  an  interest  in  the  ac- 
cumulated income  which  accrued  before  the  death  of  the  last  survivor 
of  the  children. — Held,  that  such  accumulations  vested  absolutely  before 
the  substituted  limitation  took  effect,  and  that  the  sister  of  testator  took 
a  share  of  the  corpus,  only,  of  the  estate.    Id. 

6.  As  to  whether,  if  all  the  children  of  the  testator  had  died  without  issue 
during  their  minority,  the  accumulations  would  have  passed  to  the 
substituted  legatees  ancl  devisees,  quaere.    Id. 

See  Will,  8. 
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ADMINISTRATOR 

See  EzBcuTOBfi  akd  ADiriNxsTaATORs;  Lbtters  of  Ai>iaNi0TBATioir;  Pub- 
lic Admuvistrator. 


ADMINISTRATOR  WITH  WILL  ANNEXED. 

1.  An  application  for  let  tern  of  administration,  with  the  will  of  a  decedent  an- 

nexed, made  by  one  not  primarily  entitled,  moBt,  under  C'ode  Civ.  Pro., 
^  2644,  be  by  a  p<nition  pi'a}ing  for  the  appointment  of  petitioner,  and 
for  a  citation  to  those  havini?  a  prior  right,  to  show  cause  against  such 
appointment;  and  the  citation  munt  be  addressed  to,  and  nerved  upon 
those  having  ftuch  ri|j:li(,  who  have  not  renounced.  Baickdar  v.  Bateh- 
eior,  209. 

2.  A  claimant,  under  a  contract  made  with  executors,  is  not  a  "creditor," 

within  the  provisions  of  Code  Civ.  Pro.,  §  2643,  siibd.  4,  autborisring 
the  issuance,  to  a  crreditor,  of  letters  of  administtration,  with  the  will  of 
a  decedent  annexed.     FmrJer  v.  Walter,  240. 

8.  Decedent's  sole  surviving  executor  having  died  during  the  pendency  of 
an  action  brought,  in  1880,  against  him  and  others,  by  the  assignee  of  a 
lease  for  21  years,  executed  in  1859  by  the  executors,  to  determine  the 
rights  of  the  parties  under  the  lease  and  under  an  agreement  supple- 
mentary thereto,  and '  for  other  purposes,  the  plaintiff  petitioned  the 
Surrogate's  court  for  the  appointment  of  the  public  administrator,  as 
administrator  with  the  will  of  decedent  annexe^  in  order  to  enable  the 
action  to  be  continued  against  the  appointee.  By  the  answer  to  the  pe- 
tition, it  appeared  that  the  will  had  been  declared  void  by  a  judg- 
ment of  the  Supreme  Court  in  1868,  the  executor  discharged  in  1869, 
and  the  personal  estate  fully  administered  before  the  commencement  «it 
such  action. — UeM,  that  the  petition  must  be  denied,  onthegrotmdsthat 
1.  Petitioner  had  no  standing  in  court,  under  Code  Civ.  Pro.,  *^  2643, 
being  neither  "  a  person  interested  in  the  estate"  nor  *'  a  creditor"  of 
decedent.  2.  The  petition  was  defective,  in  not  asking  for  the  appoint- 
ment of  the  petitioner  therein;  and  tlie  citation,  in  not  being  addressed 
to  the  public  administrator,  who  bad  a  prior  right.  3.  The  estate  hav- 
ing been  fully  distributed,  there  was  no  need  of  further  adminialra- 
tion.  4.  Decedent  having  been  adjudged  to  have  died  intestate,  there 
was  no  will,  to  be  annexed  to  the  administration  asked  for.    Id. 

4.  The  payment  of  a  legacy  is  an  executorial  duty  which  devolves,  where 
the  executor  dies,  upon  an  administrator  with  the  will  annexed.  KU- 
burn  V.  See,  868. 

6.  Bat  where  testatrix  directed  her  executor  to  invest  funds  and  apply  the 
income  to  the  support  of  her  son,  with  power,  if  the  income  proved  in- 
sufficient for  that  purpose,  to  use  and  apply  so  much  of  the  principal  m 
might  be  needed, — Hdd^  that  the  discretiooary  power  to  encroach  upon 
the  principal  died  with  Uie  executor.    Id^ 
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ADVANCEMENT. 

1.  While  the  word  "  advancement "  is  a  technical  term,  and  must  ordmarily 

be  construed  in  its  technical  sense  when  used  by  a  father  in  connection 
with  a  testamentary  provision  for  a  child,  a  strict  interpretation  is  not 
always  required,  and  may  be  sometimes  quite  inconsistent  with  sur- 
roundiu!^  circumstances.     Eimer  v.  Koehler,  277. 

2.  Testator's  will  ga\e  the  residuum,  at  the  death  of  his  wife,  to  his  children 

then  living;,  and  to  the  issue  of  suoh  as  might  then  have  died,  and 
added:  "but  in  such  final  distribution  of  my  («tate,  any  sum  by  way 
of  advancement  theretofore  received  by  any  of  my  children,  eilhr.rfrcm 
me  during  my  Ujetime,  or  ujuUr  t/ie  provmoTia  of  this  my  mil,  shall  be 
deducted  from  the  share  of  the  one  so  receiving  F>uch  advancement  in 
such  manner  that  each  of  my  children  shall  receive,  including  such 
advancement,  an  equal  share  of  my  estate."  M.,  a  son  and  legatee, 
having  received  from  the  executors  payment  of  a  portion  of  a  legacy  of 
$10,000,  petitioned  for  pajrment  of  the  remainder.  It  appeared  that  he 
had  received  from  testator,  during  liis  lifetime,  $5,000,  which  waA 
charged  in  the  account  books  of  the  latter. — HcUf,  that  this  $5,000, 
whether  a  loan  or  a  gift,  must  be  deamed  an  "advancement,"  witliin 
the  meaning  of  the  provision  quoted,  so  as  to  justify  the  executors  in 
paying  the  legacy,  and  in  delaying,  until  the  final  distribution  of  the 
estate,  efforts  to  call  petitioner  to  account  for  the  sum  so  charged,    IcL 

AFFIDAVIT. 
See  Costs,  11. 

ALLOWANCE. 
See  Cosra 

ALTERATION  OF  WILL. 
See  Revocation  op  Well. 

AMENDMENT. 

An  order,  addressed  to  one  individually,  to  show  cause  why  he  should  not 
be  punished  for  contempt,  for  disobeying  a  Surrogate's  decree,  rendered 
against  him  as  an  administrator,  may,  where  the  party  is  not  misled,  be 
amended,  or  the  mistake  may  be  disregarded,  under  Code  Civ.  Pro.,  §§ 
723,  2588,     GiUie*  v.  Kreuder,  849. 

ANCILLARY  LETTERS. 

1.  The  chief  object  of  our  statute  as  to  ancillary  administration  of  estates 
(Code  Civ.  Fto.,  §  2695,  etc.)  is  to  protect  the  claims  of  creditors  resid- 
ing in  this  State.    Moyer  v.  Weil,  71. 
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2.  Ab  to  whether,  is  cases  of  such  administration,  a  Surrogate's  coort  of  the 
State  has  jurisdiction  to  pass  upon  or  direct  pajraent  of  the  clainos  of 
foreign  creditors,  or  of  legatees  or  distributees,  qu^gre.     Id. 

8.  Code  Civ.  Pro.,  ^  2695,  which  relates  to  the  grant  of  ancillary  letters  on 
foreign  probate  applying  only  to  wills  of  personal  property,  it  is  not 
necessary,  upon  an  application  under  that  section,  to  show  that  the  will 
in  question  was  executed  according  to  the  laws  of  this  State.  Matter  nf 
Langbein,  448. 

4.  It  is  not  indispensable,  to  a  grant  of  such  letters,  that  letters  testamentary 
should  have  been  granted  upon  the  will,  in  the  state  where  it  was  ad- 
mitted, but  the  petition  must  show  that  the  Surrogate  has  jurisdiction, . 
within  the  provisions  of  Code  Civ.  Pro.,  §  2476.    Id. 

See  Letters  of  Administration;  Letters  Tbstakentart. 


ANNUITY. 
See  Payment  of  Leqact,  18;  Will,  2,  4,  5,  6, 11. 

ANSWER. 
See  Payment  of  Leoacy,  1,  8;  Probate  of  Will,  9. 

APPEAL. 

1.  The  question  of  the  statun  of  an  appellant,  as  such,  is  a  matter  for  de- 

termination by  the  appellate  tribunal.     Stidlow  v.  Pinckney,  158. 

2.  In  the  absence  of   a    direction  by  the  appellate  court,  a  Surrogate's 

court  has  no  authority  to  compensate  a  special  guardian  appointed  by  it, 
for  sei-vices  rendered  on  an  appeal  from  its  determination.  Sehell  v. 
Eewttt,  249. 

8.  A  Surrogate's  court  has  no  power  to  make  an  order  allowing  the  interven- 
tion of  new  parties  to  a  contest  over  the  probate  of  a  will,  where  a  de- 
cree has  been  rendered  in  the  matter,  and  an  appeal  therefrom  is  pend- 
ing.    Matter  of  Dunn,  294. 

4.  Code  Civ.  Pro.,  §  2573,  preserving  the  former  rule,  requires  the  applica- 
tion for  such  an  order  to  be  made  to  the  appellate  court,  which  has 
ample  power  in  the  premises,  also  by  virtue  of  id.,  §  462.    Id. 

6.  R  seema,  that,  where  an  executor  appeals  individually  from  the  decree  of 
a  SuiTogate's  court  declaring  void  a  legacy  attempted  to  be  given  to  him 
in  the  will  of  his  testator,  and  directing  him  to  distribute  the  amount 
among  the  next  of  kin,  an  imdertaking  filed  by  him  in  the  simi  of  $250, 
under  Code  Civ.  Pro.,  §  2577,  is  sufficient;  and  an  additional  undertak- 
ing, under  id.  §g  2578,  2580,  is  not  requisite  to  stay  execution.  Du  Bo%8 
V.  Brown,  317. 

See  Contempt,  1;  Costs,  7;  Payment  of  Legacy,  9. 
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APPORTIONMENT. 

1.  Testator,  by  his  will,  devised  his  real  property,  which  was  mortgaged,  to 

his  wife  for  life,  with  remainder  to  his  five  infant  children,  directing 
that  the  wife  should  pay  interest  and  taxes  during  hor  lifetime.  The 
property  having  been  sold  under  foreclosure  after  testator's  death, 
whereupon  the  taxes  and  intei^est  were  paid  out  of  the  proceeds  of  sale, 
on  an  application  to  the  Sunx)gate  for  a  distribution  of  the  surplus  of 
such  proceeds, — Ileld,  that  the  remaindermen  were  entitled  to  have  the 
amount  so  paid  repaid  out  of  the  income  of  the  surplus  belonging  the 
widow  for  life.     Zahrt  v.  Ztihrt,  444. 

2.  The  proper  rule  of  apportionment,  as  between  life  tenant  and  remainder- 

men, of  expenses  attending  upon  real  property, — as  ordinary  taxes,  suc- 
cession tax,  ordinary  and  extraordinary  repairs,  insurance  premiums, 
etc.,  etc.,  declared.     Cromwell  v.  Kirk,  599. 

See  Surplus  Moneys. 


ASSETS. 
See  DiBCOVisRY  of  Assets. 

ASSIGNMENT. 

1.  Upon  the  Judicial  settlement  of  the  account  of  an  administratrix,  objec- 
tions having  been  interposed  by  decedent's  husband,  which  the  admin- 
istratrix contended  should  be  ignored  on  the  ground  that  objector 
had  executed  to  her  an  assignment  of  all  his  interest  in  his  wife's  es- 
tate, and  objector  replying  that  this  assignment  was  procured  by  fraud, 
— Ilekl,  that  the  Surrogate  had  no  jurisdiction  to  inquire  into  and  de- 
termine the  validity  of  the  assignment  in  question;  that,  notwithstand- 
ing its  lack  of  jurisdiction,  the  proceedings  should  not,  on  the  one  hand,  be 
conducted  to  a  final  decree,  as  if  the  objections  had  not  been  filed,  while, 
on  the  other  hand,  the  court  was  not  bound  to  postpone  an  investiga- 
tion into  the  correctness  of  the  accounts  until  an  adjudication  by  a  com- 
petent tribunal  on  the  question  of  such  validity;  but  such  investigation 
should  proceed,  and  objectors  be  allowed  to  take  part  therein,  on  inter- 
posing allegations  of  fact  disputing  the  validity  of  the  assignment,  and 
averring  that,  but  for  such  assignment,  objector  would  be  entitled  to  an 
interest  or  share  in  the  estate.     Bauer  v.  KoQtncr,  136. 

3.  The  provision  of  Code  Civ.  Pro.,  §  2739,  permitting  the  SurrogJite,  upon 
the  judicial  settlement  of  an  executor's  or  administrator's  account,  to 
determine  certain  contests  between  the  accounting  party  and  any  of  the 
other  parties,  is  too  narrow  to  include  the  case  of  a  dispute  over  the 
validity  or  effect  of  an  assignment  from  the  latter  to  the  former.    Id. 

See  Disputed  Claim,  9;  Release;  Will,  6. 
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ASSOCIATION. 
See  CoBFOBATiON,  8;  Peobatb  of  Will,  12. 

ATTESTATION  CLAUSE. 
See  EviDicxcE,  3. 

BILLS  AND  NOTEa 
See  Accx>uimNG,  17;  Lbgact,  d. 

BOND. 
See  CoMMiflsTOKs,  6;  Official  Bond;  IJia>i8BTAKiNaw 

BOOKS  AND  PAPERS. 
See  DiscovEUY  and  Inspection. 

BURDEN  OF  PROOF. 
See  Probate  of  Wn.L;  Testamentary  Capacity;  Undue  Influence. 

CASES  APPROVED,  COMltfENTED   UPON,  COMPARED.  DISTIN 

GUISHED.  FOLLOWED. 

Adair  v.  Brimmer,  74  N.  Y. ,  639,  followed.    Slack  v.  Wigffin,  568. 

Allen  V.  Pub.  Administrator,  1  Bradf.,  221,  approved.     Whelpl&y  v.  Loder, 

868. 
Arrowsmith  r.  Arrowsmith,  8  Hun,  606,  compared,  Zahrt  v.  2kl^rt^  444. 
Bank  of  Poughkeepsie  r.  Ilasbrouck,  6  N.  Y. ,  216,  distinguished.     GUman 

V.    W:iber,  547. 
Boone  v.  Cit.  Sav.  Bank,  84  N.  Y.,  83,  distinguished.     KUburn  v.  See,  858. 
Bought  on   r.    Knight,  Law  Rep.   (3  P  d&  i>.),  68,  approved.     PhSUpa  v. 

Chatef,  533. 
Bronson  r.  Bronson,  48  How.  Pr.,  481,  followed.     Murray  v.  Brcnwii,  217. 
Chase  v.  Ewing,  51  Barb. ,  597,  compared.     Fistier  v.  KoehXer,  277. 
Clarke  t.  Leupp,  88  N.  Y.,  228.  distinguished.     Crommll  v.  Kirk,  383. 
Delafield  r.  Parish,  25  N.  Y.,  1,  compared.     Sheldon  v.  Daw,  503. 
De  Witt  T.  Schoonmaker,  2  Johns.,  244,  compared.     Brittin  v.  PhiUips^  57. 
Everitt  v.  Everitt,  41  Barb.,  885,  distinguished.    Ilaf^h  v.  Sigman,  519. 
Oilman  v.  Reddington,  24  N.  Y.,  9,  distinguished.     Oilman  v.  Healy,  404. 
Grymes  «j.  Hone,  49  N.  Y.,  17,  followed.    Kurtz  v.  SmiiJusr,  899. 
Hall  ».  Hall.  78  N.  Y.,  535,  distinguislied.     HaU  v.  CampbeU,  415. 
Hatfield  f>.  Sneden,  54  N.  Y.,  280.     OromiceU  v.  Kirk,  883. 
Howard  r.  Dougherty,  8  Redf.,  535,  approved.     CaniweUy.  ChmweU,  1. 
Lawrence  v.  Lindsay,  68  N.  Y.,  108,  compared.     TharM  v.  UnderMU,  806. 
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Lovell «.  Quitman,  88  N.  T.,  877,  followed.     Ongel  v.  VMmer,  484. 
Matter  of  Cannan,  3  Redf.,  46,  followed.     ffaUv.  CampbeU,  415. 
Matter  of  Mace,  4  Redf.,  325,  followed.     Matter  of  SexUm,  8. 
Meserole  v.  Meserole,  1  Hun,  66,  distinguished.     Oilman  v.  Healy,  404. 
Ortonr.  Orton,  3  Abb.  Ct.  App.  Dec.,  415,  followed.    IHckel  v.  Quinn,  426. 
Palmer  r.  Horn.  84  N.  Y. ,  516,  distin^shed.     Murray  v.  Branson,  217. 
People,  ex  rel.y  v.  Riley,  25  Hun,  587,  distinguished.   Fergitson  v.  Gumminff$, 

433. 
Rich  T.  Husson.  1  Duer,  617,  approved.     Matter  of  Sexti>n,  8. 
Riegelman  v.  Riegolman,  4  Redf.,  493,  compared.    Eiegelmanu  v.  McGoy,  86. 
Russell  r.  Russell,  86  N.  Y.,  581,  distinguished.     Dennis  v.  Jones,  80. 
yhields  r.   Shields,  60  Barb. .  56,  followed.     BaUard  v.  CJuirlesiMrth,  601  • 

Htrtey  v.  McLean,  396. 
Smith  r.  I^wrence,  11  Paige,  206,  followed.     Edirards  v.  Edwards,  182. 
Ward  V.  Ford,  4  Redf.,  34,  followed.     Hall  v.  CampbeU,  415. 
Wheeler  r.  T^ester,  1  Bradf.,  213.  distinguished.    BritHn  v.  PhiUips,  57. 
Wright  f.  Fleming,  76  N.  Y.,  517,  commented  upon.    Fraemniek  v.  MOler^ 

186. 

CESTUI  QUE  TRUST. 
See  Rahfioation;  Test  amkkt art  Tbustee;  Trttbteb. 

CHARITABLE  BEQUESTS. 
See  PnoBATR  of  Will,  12. 

CITATION. 

1.  B  seems,  that,  under  Code  Civ.  Pro.,  §  2647,  relating  to  revocation  of  pro- 

bate of  a  will  upon  petition,  and  providing  that,  "  upon  ike  presentation 
of  ...  A  petition,  the  Surrogate  must  issue  a  citation  accordingly," 
it  is  the  duty  of  that  officer,  at  once,  upon  the  presentation  of  the  peti- 
tion, to  issue  the  process  appropriate  to  the  case.    Pryer  v.  Clapp,  887. 

2.  The  insertion,  in  a  citation,  of  the  name  of  a  party  to  be  served,  by  a  per- 

son other  than  the  clerk  who  made  out  the  same,  prevents  the  acquire- 
ment of  jurisdiction  by  the  Surrogate's  court  over  such  party,  by  reason 
of  the  service  thereof.     Boerum  v.  Beits,  471. 
8.  Service  of  a  citation  less  than  the  eight  days  prescribed  by  Code  Civ. 
Pro.,  §  2520,  before  the  return  day,  gives  the  court  no  jurisdiction,    id 

See  Petition;  Revocation  of  Probate,  8;  Sale  of  Real  Ebttatb,  fiw 
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g  452.  Matter  of  Dunn,  201 

g  728.  GiUie*  ▼.  Kreuder,  849. 

§S  812,  813.  Tra$k  v.  AnnsU,  171. 

§  829.  Scherrer  v.  Kaufman,  39. 

§  829.    Whelpley  v.  /x)*t,  868. 

8  834.    Wficlpl-ey  v.  />?rfor,  868. 

§  835.  WMpley  v.  /xxfcr,  868. 
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§  1865.  Disomray  v.  Ilay^tard,  175. 
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§  1861.  i/atc/i  V.  Sigman,  519. 

§  1865.  //a/<;A  v.  Siffman,  519. 
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g  2472.  Guion  v.  UnderhiU,  808. 
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g  2614,  subd.  11.  Stapler  v.  Hoffman,  68. 

g  2517.  Pry^fr  v.  Ctapp,  387. 

g  2520.  Boerum,  v.  JSc^<»,  471. 

g  2537.  Zahrt  v.  ZoArf.  444. 

g  2538.  GilUeg  v.  Kreuder,  849. 

g  2552.  OtWiw  V.  Kreuder,  849. 
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g  2557,  «<  ^eq.  Matter  of  Sexton,  8. 

g  2558.  Forster  v.  ^ana,  67. 

g  2558.  subd.  8.  B^^'n^  v.  HubbeU,  885. 

g  2558,  subd.  8.    Wfielpley  v.  Zwtor,  868. 

§  2561.  Forster  v.  Kane,  67. 
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gg  2561,  2562.    Walton  v.  Howard,  108. 
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§  2603.  ThompBon  ▼.  MoU,  82. 

§  2602.  Gnitm  v.  UnderhiU,  308. 

§  2602.  nas9ey  v.  KeOtyr,  577. 

^  2606.  Le  Count  v.  Le  Count,  29. 

g§  2607,  2608.  Scofield  v.  Ad}^nce,  196. 

^  2617.  StapUr  v.  Hoffman,  68. 

^  2617.  Carpenter  v.  Bistorieal  Society,  606. 

8  2621.  Z/arc/i  V.  8igman,  519. 

§  2622.  i/y^«  V.  Lunmn,  14. 

§  2624.  McCiure  v.  Fi^o^^cy,  574. 

§  2838.  i/(?r<r^  v.  McLean,  396. 

§  2638.  subd.  1.  BaUard  v.  Charlesworth,  501. 

§  2643.  subd.  4.  ilwfor  v.  Walter,  240. 

§  2644.  Batchelor  v.  Batchelor,  209. 

§  2647.  P>^<fr  V.  C^a/jp.  387. 

§  2660.  Brayy.  Sfnith,  168. 

§  2667.  Matter  of  MaUoy,  421. 
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g  2672.  Stokes  v.  2>a2<!.  260. 

§  2685.  Drexel  v.  Berney,  168. 

g  2685.  i/mwjy  v.  KeUer,  577. 
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§  2703.  ifo/ter  <?/  Langhein,  448. 
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§  2710.  Metropolitan  Trust  Co.  v.  Rogers,  860. 

§  2717.  Mumford  v.  Coddington,  27. 

§§  2717.  2718.  Thompson  v.  ifott,  82. 

§§  2717,  2718.  -SwiYA  v.  Murray,  84. 

§§  2717-2719.  Riegelmann  y.  McCoy,  86. 

§  2718.  Mumf&rd  v.  Coddington,  27. 

§  2719.  i/oy^  y.  Jackson,  558. 

§  2726.  Rdwards  v.  Edwards,  188. 

§  2731.  G^rwjTkS  v.  Day,  46. 

§  2734.  Tickel  v.  C^tVin,  426. 

§  2735.  Duffy  v.  i8;»*<A,  202. 

§  2736.  Hall  v.  CampbeU,  416. 

§  2737.  -4riA«r  v.  A'elson,  887. 

§  2739.  J/byCT-  V.  WeU,  71. 

§  2739.  Fraensnick  v.  Jfiaw,  186. 

g  2739.  Bauer  v.  Kastner,  136. 

g  2741.  r/kwn^  V.  UiiderMU,  806. 

§  2748.  GreeTW  v.  Day,  45. 
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g  2748.  J^o^nenMX;  y.  ifiZZ^,  186. 


6Sfi  INDEX. 


%  2748.  Du  Boi$  ▼.  Brawn,  817. 

8  2752.  Dennis  v.  Jones,  80. 

8  2752,  Kaminerrefr  v.  -STi^^fer.  177. 

§  2754.  Kammerrer  v.  Ziegler,  177. 

§  2766.  Kammerrer  v.  Ziegler,  177. 

g  2759,  subd.  4.  De/inu  v.  /(m«i,  80. 

t;  2798.  Zafirt  v  ZaArt,  444. 

§  2796.  2aAr^  v.  Zajirt,  444 

§  2799.  Zahrt  v.  ^oAr^  444. 

§  2811.  HaU  V.  CampbeU.  416. 

g  2828.  Udmtk  v.  Ledwith,  154. 

§  2826.  XtrftriM  v.  Ledttith,  154. 

§  2830.  i?*^^;*  V.  J^lwA,  75. 

g  8847,  fiubd.  11.  MaUer  of  Sexton,  8. 

g  8852.  Matter  of  Sexton,  8. 

CODICIL. 
See  Execution  of  Will,  8. 

COMMISSIONS. 

1.  B  seems,  that  the  right  of  an  executor,  existing  under  our  statutes,  to  de- 
mand commissions  weakens,  if  it  does  not  extinguish,  the  f<9rce  of  the 
presumption,  recognized  by  the  English  authorities,  that  a  legacy  to 
one  named  as  an  executor  is  conditional  upon  his  acting  as  such, — this 
presumption  being  based  on  the  common-law  principle  that  such  an  of- 
ficer has  no  right  to  any  compensation,  save  that  which  was  grants  by 
the  testator  himself.     CampbfM  v.  Mackie,   185. 

8.  Where  an  executor  is  denied  compensation  in  the  will,  the  Surrogate  can- 
not allow  him  commissions  on  the  groimd  that,  by  the  non-action  o(  a 
co-executor,  his  labors  have  been  more  onerous  than  testator  antic- 
ipated.   Matter  of  Gerard,  244. 

8.  Testator,  in  a  codicil  to  his  will,  provided:  "  In  a  former  codicil,  I  gave 
P.,  as  one  of  my  executors,  five  hundred  dollars  a  year  for  a  certain 
number  of  years.  I  have  made  no  provision  to  pay  my  eon  (O.)  and  B., 
the  other  executors,  any  commissions,  because  they  will  work  for  them- 
selves and  their  children."  B.  having  died  at  an  early  stage  of  the  ad- 
ministration, whereby  the  entire  burden  of  the  executorial  duties  fell 
upon  P.  and  G.,  the  latter,  on  the  accounting,  asked  for  the  statntx>ry  com- 
pensation, notwithstanding  the  inhibition  of  the  will. --Ileid,  that  there 
was  no  evidence  of  an  intent,  on  the  part  of  the  testator,  that  the  allow- 
ance to  P.,  or  the  denial  of  compensation  to  G.,  should  be  dependent 
on  the  extent  of  their  services  or  the  magnitude  of  their  responsibility, 
and  that  the  application  must  be  denied.    Id. 

4  There  is  no  mode  of  computing  executors'  commissions,  other  than  that 
pointed  out  by  the  statute;  which  provides  a  compensation  baaed  upon 
9Utns<if  money  received  and  paid  out.    HoUy.  Tryon,2M, 
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5.  Ko  compensation  can  be  allowed  to  executors  for  receiving  or  delivering 

a  specific  legacy.    Id. 

6.  Testator  left  a  personal  estate  including  certain  corporate  bonds,  which 

he  bequeathed  to  his  executors  in  trust,  to  collect  and  pay  the  income  to 
certain  life-beneficiaries,  at  whose  death  the  executors  were  directed  to 
divide  and  deliver  the  said  bonds  and  accrued  income  among  and  to 
certain  persons  named.  The  executors  wore  also  given  a  discretionary 
power  to  sell  any  of  the  bonds.  On  an  accounting,  during  the  lifetime 
of  the  life-beneflciarics,  none  of  the  bonds  having  been  sold,  the  execu- 
tors asked  half -commissions  on  the  value  of  the  bonds,  as  constituting 
a  sum  of  money  received  by  them. — Held,  that  the  bonds,  in  respect  (o 
the  principal  thereof,  were  specific  legacies,  and  that  no  commissions 
were  allowable  on  their  value.    Id. 

7.  Testator,  who  died  in  1869,  by  his  will,  appointed  three  persons  executors 

and  trustees,  and  provided  that  **  said  executors  and  trustees  be  entitled 
only  to  commissions  at  and  after  the  following  rates,  to  wit:  at  the  rate 
of  five  per  cent,  on  the  first  five  thousand  dollars,  and  two  per  cent,  on 
the  residue,  or  all  sums  above  and  beyond  said  five  thousan  1  dollars, 
for  receiving  and  paying  out  the  same;  such  commissions  to  be  charged 
but  once  by  all  the  executors  and  trustees,  and  not  by  each,  and  to  be 
apportioned  among  them  according  to  the  amount  of  services  rendered 
by  each;  and  their  necessary  and  legal  actual  expenses  to  be  allowed  in 
addition."  Two  of  the  executors  filed,  on  February  28d,  1881,  with  the 
Surrogate,  written  renunciations  of  this  provision,  and  elected  to  take 
the  statutory  compensation.  It  appeared  that  all  the  facts  necessary  to 
determine  their  choice  were  known  to  the  executors  as  early  as  January, 
1872. — ITeld,  that  though  the  statute  allowing  executors  to  elect  between 
the  statutory  commissions  and  a  testamentary  provision  in  lieu  thereof 
(2  R.  S.,  93,  i^  59;  Code  Civ.  Pro.,  §  2737)  fixes  no  time  for  the  election, 
the  executors  were  bound,  if  they  desired  to  renounce  the  latter,  to  do  so 
as  soon  as  they  ascertained  which  rate  would  be  more  advantageous, 
and  that  they  had  lost  their  opportunity  by  laches.  Arthur  v.  iVW^on, 
337. 

8.  An  executor  and  testamentary  trustee  cannot  receive  commissions  upon 

receipts  and  disbursements  having  only  a  constructive  and  not  an  actual 
existence.    Hill  v.  Nelton,  357. 

9.  Accordingly,  where  testator,  in  his  will,  recited  that  he  had  made  and 

might  continue  to  make  advances  to  his  children,  etc.,  and  had  or  might 
become  liable  to  pay  certain  sums  for  them,  and  directed  the  amount  of 
such  payments,  etc.,  to  be  deducted  from  their  respective  shares  of  his 
estate, — Held,  that  commissions  must  be  computed  upon  the  amount  of 
the  several  shares  after  making  the  deductions  provided  for  in  the  will. 
Id. 

10.  It  seems,  that  the  intention  of  the  statute  (2  B.  S.,  93,  §58)  relating  to  an 
executor's  commissions,  and  providing  that  the  Surrogate  shall  allow  "  to 
hhafor  his  services ^  and  if  there  be  more  than  one,  shall  apportion  among 
them,  according  to  the  services  rendered  by  them  respectively     .     .    . 
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fcr  receiving  and  paying  out  all  sutm  of  money,"  etc.,  is  to  make  the 
Bums  called  commissions  compcnsatioa,  not  for  the  aervice  of  receiving 
and  paying,  but  for  the  whole  service  measured  by  a  fixed  standard. 
Id. 

11.  Where  a  testator  made  a  testamentary  provision  for  the  executors'  com- 
missiouK,  in  nearly  the  words  of  the  statute,  and  on  the  accounting  it  ap- 
peared that  various  moneys  had  been  received  and  paid  out,  it 
Held,  that  one  executor  who  had  rendered  services,  but  had  neither 
ceived  nor  disbursed  money,  was,  nevertheless,  entitled  to  au  appropri- 
ate share  of  the  percentage.     Id. 

12.  Testator,  who  left  a  personal  estate  of  the  value  of  more  than  $400,000, 
by  his  will,  nominated  three  executors  and  trustees,  T.,  G.  and  H.,  and 

'  fixed  their  commissions  "at  the  rate  of  five  per  dent,  on  the  first  five 
thousand  dollars,  and  two  per  cent,  on  the  residue,  or  all  sums  above 
or  beyond  said  five  thousand  dollars,  for  receiving  and  paying  out  the 
same,  such  commissions  to  be  charged  but  once  by  all  of  said  executors 
and  trustees,  and  not  by  each,  and  to  be  apportioned  among  them 
according  to  the  amount  of  services  rendered  by  each."  Upon  the  ac- 
counting, u  contest  arose  as  to  the  division  of  the  commissions,  amount- 
ing to  over  $10,000,  II.  claiming  one  third  thereof,  although  he  filed  a 
statement  in  whieh  he  declared  that  he  had  neither  received  nor  dis- 
bursed any  moneys,  but  that  his  main  services  consisted  in  giving 
advice  as  to  opening  streets,  laying  out,  placing  and  selling  lots,  and  as 
to  other  matters,  etc.,  etc.  The  account  was  very  voluminous,  con- 
taining about  ten  thousand  items  of  moneys  received  and  paid  out»  and 
giving  evidence  of  great  labor,  care  and  responsibility,  extending  over 
a  period  of  ten  years,  in  investing,  reinvesting,  applying  income,  etc.,  as 
directed  in  the  will.  T.  testified  that  one  third  of  his  time,  during  this 
period,  was  donated  to  the  work.  The  time  occupied  by  H.,  in  his 
consultations,  etc.,  had  been  small. — Ueid,  that  $200  would  be  a  liberal 
allowance  to  II.,  for  his  proportion.  Id. . 
IS.  On  a  contest  between  co-executors  over  the  division  of  their  commissions, 
the  stenographer's  fees  should  be  paid  out  of  the  commissions,  as  the 
question  concerns  the  executors  only^  and  each  party's  portion  should 
bear  its  pro  rata  share.    Id. 

Bee  Testamentabt  Trxtbtbb,  2,  8,  4,  6. 

CONDITION. 
Bee  Legacy,  6;  Payment  of  Legacy,  4,  8;  Will,  7. 

CONTEMPT. 

1.  Petitioner  obtained  a  decree  against  decedent's  executors,  requiring  them 
to.  deliver  certain  personal  property  to  her,  from  which  they  took  and 
perfected  an  appeal  to  the  Supreme  court.  Thereafter,  and  without 
showing  service  of  a  certified  copy  of  a  decree  on  the  execatozs,  she 
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instituted  proceedings  to  punish  them  for  content  nt. — Uttld,  that  the  lat- 
ter proceedings  were  premature,  in  the  absence  of  proof  of  service  of  a 
copy  of  the  decree,  and,  at  any  rate,  were  stayed  by  the  appeal,  being 
affected  by  the  decree  appealed  from  and  embraced  in  the  appeal  (Code 
Civ.  Pro.,  g§  1810,  2577).     Siidlow  v.  PCnckney,  158. 

2.  During  the  pendency  of  proceedings  to  revoke  an  executor's  letters,  a 
stipulation  was  entered  into,  between  him  and  the  parties  interested  in  tho 
estate,  to  the  effect  that  he  should  deposit  certain  assets  of  the  estate, 
including  interest  and  dividends  collected  by  him,  in  a  trust  company, 
and  that  the  company  Klionld  make  jxjriodic  payments  to  certain  annui- 
tants. An  order  having  been  entered  upon  this  stipulation,  with  which 
the  executor  failed  to  comply  after  service  of  a  copy  of  the  order  on 
him  and  a  demand  of  compliance,  he  was  cited  to  show  cause  Tzhy  he 
should  not  be  attached  for  contempt,  the  citation,  by  reason  of  his  ab- 
sence, being  served,  pursuant  to  order,  upon  his  attorney. — Held,  that 
the  order  for  a  deposit  of  funds  in  a  trust  company,  being  made  coram  nhn 
judi4ie,  and  void,  could  not  be  enforced  by  the  court,  and  that  the  app]i 
cation  for  an  attachment  must  be  denied.     Oniony.  Underhill,  802. 

8.  It  seems,  that  if  the  original  order  had  been  within  the  court's  jurisdic- 
tion, it  would  have  had  power  to  issue  an  attachment  without  citation. 
Jd. 

4.  Where  the  leave  granted  is  to  issue  execution  against  decedent's  real  prop- 
erty, the  provision  of  Code  Civ.  Pro.,  §  2553,  making  "an order  permit- 
ting a  judgment  creditor  to  issue  an  execution,"  etc.,  conclusive  evi- 
dence of  assets,  is  inapplicable;  but  if  the  administrator  is  directed  to 
pay  costs,  which  he  omits  to  do,  he  is  guilty  of  disobedience  to  a  docroe 
directing  the  payment  of  money — ^which  is  conclusive  evidence  of  as- 
sets, under  that  section — and  he  is  amenable  to  commitment.  Oillias  v. 
Kreuder,  849. 

6.  An  administrator,  in  such  a  case,  by  alleging  that  ho  has  no  assets  of 
the  estate,  shows  no  cause  why  he  should  not  be  punished  for  diBol>edi- 
ence;  for  non  constat  that  he  has  not  squandered  the  same.  Code  Civ. 
Pro.,  §  15,  does  not  protect  him  from  arrest  for  non-payment  of  such 
costs.    Id. 

6.  The  extraordinary  power  conferred  upon  Surrogates'  courts,  to  enforce 
their  decrees  for  the  payment  of  money  by  punishing  delinquent  parties 
for  contempt,  should  be  exercised  in  conformity  to  the  liberal  spirit 
of  the  State  legislation  on  the  subject  of  imprisonment  for  debt.  Fsrffu- 
son  V.  Cummings,  433. 

t.  Though  Code  Civ.  Pro.,  §  2555,  subd.  4,  provides  that  "tho  Surrogate 
may  enforce  "  a  decree  relating  to  the  estate  of  a  decedent,  and  directing 
an  executor,  etc.,  to  pay  money,  by  punishment  for  contempt  wiiliout 
issuing  an  execution,  the  manifest  spirit  of  the  provisions  of  the  Code, 
in  pan  materia,  applicable  to  other  courts,  seems  to  require  that  the 
preliminary  issuing  of  an  execution  should  not  be  dispensed  with  except 
for  some  good  reason.  Id, 
Vol.  I.— 40 
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CONVERSION. 

See  Eqititablb  Conversion;  General  Guardian,  6;  Leoact,  4;  Stat- 

CTE  OF  Limitations,  1. 

CORPORATION. 

The  details  of  adminLstration  of  an  intestate's  estate  are  of  such  a  nature  as 
to  render  it  more  fitting  that  the  duties  of  an  administrator  should,  be 
performed  by  an  individual  than  by  a  corporation.  Ooddard  v.  IhtdUc 
Admuiistt  ator,  480. 

See  DiBcx>vERT  of  Assets,  2. 

COSTS. 

1,  The  provisions  of  Code  Civ.  Pro.,  §  8852,  and  of  L.  1880,  ch.  245,  §  3 

subd.  2,  saving  riffhis  accrued  before  September  1st,  18S0,  from  the 
effect  of  the  repeal  of  prior  statutes,  do  not  affect  a  claim  to  the  costs  of 
a  sjx^cial  proceeding  commenced  in  a  Surrogate's  court  before,  and  ter- 
minating after  that  date,  since  a  claim  to  costs,  if  regarded  as  a  right, 
does  not  accrue  until  the  termination  of  the  special  proceeding  to  which 
they  belong.     Matter  of  Sexton,  3. 

2.  Those  portions  of  Code  Civ.  Pro.,  §§  2557-2567,  which  declare  under 

what  circumstances  costs  may  be  allowed,  and  what  shall  be  the  limits 
of  the  allowance,  are  not  regulations  of  the  pn^ccedings  taken  in  a  special 
pnjcerdinff,  and  so  arc  not  within  the  provisions  of  Code  Civ.  PVo. ,  § 
8347,  Bubd.  11,  and  L.  1880,  ch.  245,  §  8,  subd.  5,  which  substantially 
declare  proceedings  taken  in  a  special  proceeding  commenced  before 
September  Ist,  1880,  to  be  governed  by  prior  statutes.     Td. 

8.  H(  nee  the  question  of  awarding,  and  the  determination  of  the  amount  of 
casts  in  a  si^^cial  proceeding  commenced  in  a  Surrogate's  court  before 
-and  terminating  after  September  1st,  1880,  depend  upon  the  rules  es- 
tablished by  the  Code  Civil  Procedure,  as  distinguished  from  the  laws 
which  it  has  replaced.     Id. 

4.  Code  Civ.  P*io.,  fc^g  3561,  2562,  which,  except  in  certain  rare  cases,  go>em 
the  grant  of  costs  and  allowances  in  a  Surrogate's  court,  substantially 
declare  that  (1)  however  eminent  may  be  the  counsel  who  renders  legal 
services  in  a  proceeding,  for  any  other  party  than  an  executor,  an  ad- 
ministrator, a  guardian  or  a  testamentary  trustee,  the  maximum  amount 
which  can  be  taxed  for  those  services  in  favor  of  his  client  or  for  his 
own  benefit  is  the  sum  of  seventy  dollars,  together  with  ten  times  as 
many  dollars  as  there  have  been  days,  less  two,  necessarily  occupied  in 
the  trial  or  hearing;  and  (2)  precisely  the  same  limitations  apply  also  to 
•  executors,  administrators,  guardians  and  testamentary  trustees,  except 
'  that,  upon  the  final  accounting  of  such  oflficers,  they  may  be  awarded, 
in  addition,  not  more  than  ten  dollars  for  each  day  employed  in  the  trial 
and  necessarily  occupied  in  preparing  therefor,  and  in  arranging  and 
setting  out  the  account      Walton  v.  Howard,  103. 
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5.  Whether  it  is  the  couasers  or  the  client's  time  whose  necessary  occupation 

is  to  be  considered  in  this  connection,  qumre.     Id. 

6.  It  seems,  that  parts  of  days  are  not  synonymous  with  dat/a  so  necessarily 

occupied,  for  the  purposes  of  the  statute.    Id. 

7.  Code  Civ.  Pro.,  §  2589,  providing  that  the  costs  of  an  appeal  from  a  Sur- 

rogate's determination  *'  may  be  made  payable  out  of  the  estate  or  fund. 
or  personally  by  the  unsuccessful  party,  as  directed  by  the  appellate 
court;  oi\  if  such  a  direction  is  not  giocn,  as  directed  by  the  Sujn-ogate" 
does  not  empower  the  Surrogate  to  award  costs  of  the  appeal.  The  Sur- 
rogate's direction  can  relate  only  to  the  mode  of  payment.  Schell  \. 
Heicitt,  249. 

8.  One  contesting  the  probate  of  a  will  applied  to  the  Surrogate  for  an  nl- 

lowancc  out  of  decedent's  estate,  by  way  of  compensation  fof  the  serv- 
ices of  her  counsel  in  connection  with  the  appointment  of  a  temporary 
administrator,  and  divers  other  procee<lings,  all  of  which  terminated  in 
"orders."— //«5/(f,  that,  under  Code  Civ.  Pro.,  g  2556,  ten  dollars,  mo- 
tion costs,  was  the  maximum  lawful  allowance  to  a  party,  upon  the 
making  of  each  order.     Stokes  v.  Dale,  260. 

9.  The  summing  up  of  counsel,  upon  executors'  accounting,  is  a  "  hearing 

upon  the  merits,"  for  which  the  per  diem  allowance  of  costs,  specified 
in  Code  Civ.  Pro.,  §  2661,  jnay  properly  be  made.  DuBoisv.  Broum, 
817. 

10.  The  time  which  may  have  been  spent  by  an  attorney  in  preparing  plead- 
ings, making  briefs,  ascertaining  facts,  appearing  upon  an  adjournment^ 
or  appearing  to  settle  a  decree,  is  no  part  of  the  ' '  trial  or  hearing  upon 
the  merits,"  within  the  meaning  of  that  section.    Id. 

11.  In  order  to  enable  the  Surrogate  to  act  undcrstandingly,  in  awarding 
costs  and  allowances  to  an  accounting  executor,  etc. ,  under  Code  Civ. 
Pro.,  §§  2561,  2562,  he  should  present  an  affidavit  showing  separately  the 
number  of  days  necessarily  occupied  (1)  by  the  trial  or  hearing  upon  the 
merits,  (2)  in  preparing  the  account  for  settlement,  and  (3)  in  otherwise 
preparing  for  the  trial.  A  statement  of  the  whole  number  of  days,  in 
gross,  is  improper.     Id. 

12.  An  executor,  etc.,  who,  upon  an  accounting,  receives  the  maximum 
award  of  per  diem  costs,  under  Code  Civ.  Pro.,  §  2561,  viz.:  ten  dollars 
ft  day,  for  each  of  the  days,  less  tioo,  occupied  in  the  trijvl  may,  under  id. , 
§  2562,  authorizing  an  award  of  '*  not  exceeding  ten  dollars  ior  each  day 
occupied  in  the  trial,"  be  allowed  twenty  dolhirs,  in  addition,  for  the 
two  days  excluded  by  the  former  section.    Jd. 

18.  Upon  an  application  to  a  Surrogate's  court,  for  costs  and  allowances,  a 
bill  of  costs  and  disbursements,  including  stenographer's  fees,  should 
be  presented,  and  notice  of  taxation  be  given,  as  in  the  Supreme  court. 
Id. 

14.  An  application,  under  Code  Civ.  Pro.,  g  1881,  subd.  2,  for  leave  to  issue 
execution  against  a  decedent's  property,  is  an  original  special  proceed- 
ing, commenced  by  petition  and  citation,  and  terminating  in  a  decree 
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or  final  order  which  may,  in  case  of  a  contest,  award  coats  as  provided 
in  id.,  §  2561.     Gillieit  ▼.  Kreuder,  849. 

flee  CouNBBL  Fees;  Pbobatb  op  Will,  5;  REvocATioif  op  Probatb,  2; 

Special  Guardian,  4. 

COUNSEL  FEES. 

1.  On  a  proceeding  to  determine  whether  the  bond  of  an  adminiatratrix 
afforded  adequate  security  to  the  creditors,  etc.,  of  the  estate,  an  ordes 
directing  that  the  moving  party  "  be  allowed  for  liis  costs  and  expenses 
the  sum  of  two  hundred  and  seventy-five  dollars,  io  he  paid  to  hit  amjitel; 
that  the  administratrix  be  allowed  for  her  costs  and  expenses  the  sum  of 
one  hundred  and  fifty  dollars,  to  be  paid  to  her  coutuiel;"  and  that  she 
take  these  moneyn  out  of  the  funds  of  tlie  estate  and  deposit  them  with 
the  cleric  for  diRbursement,  in  accordance  with  these  provisions,  was— 
Held,  objectionable,  and  set  aside  on  the  grounds  that,  1.  Under  Code 
Civ.  Pro. ,  there  is  no  provision  whereby  the  Surrogate  can  lawfully 
award  compensation  out  of  a  decedent's  estate  directly  to  the  counael  of 
parties  litigant;  the  defect  in  the  order  not  being  cured  by  the  (drcum- 
stancc  that  it,  in  form,  granted  costs  to  the  parties  and  not  to  their 
attorneys.  2.  It  required  the  administratrix  to  compensate  her  own  at- 
torney.    Walt/m  V.  Hfyfrard,  108. 

8.  While  one  acting  as  executor  cannot  lawfully  receive  counsel  fees  for 
services  rendered  by  him  to  decedent's  estate,  an  accounting  executor's 
claim  to  be  reimbursed  for  payment  of  such  fees  to  one  named  in  the 
will  as  executor  who  has  never  taken  letters  or  exercised  any  execu- 
torial control  over  the  estate,  though  he  has  filed  no  renunciation,  must 
be  passed  upon  precisely  as  if  the  latter  had  not  been  so  named.  Camp- 
beU  V.  Mhekie,  185. 

8.  It  ieems,  that  if  one  so  named,  but  not  acting  as  executor,  render  legal 
services  to  the  estate,  the  payment  to  him  of  a  legacy  given  to  him  as 
executor  would  not  preclude  the  acting  executor  from  claiming  such 
reimbursement  on  his  accounting,  but  would  only  justify  the  disallow- 
ance of  credit  for  payment  of  the  legacy.    Id. 

Bee  AccouNTiNa,  8,  6;  CoerB;  Temporary  AiuainsfrRATOR,  i. 

CREDITOR. 
See  Adminibtrator,  with  Will  Aamjcxjcd,  9l 

DEATH. 
See  Abatement;  Gipi  CAvaA  Mortib;  Will,  7. 

DECLARATIONS. 
See  EvmBNCE,  1;  PusLiCATioxr  op  Will;  RsvocATioir  op  Prooate,  1. 
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DELUSION. 
Bee  Insane  Dblusion. 

DEPOSIT. 

1.  The  only  statutory  provision  permitting  a  Surrogate's  court  to  order  a 
deposit  of  the  property  of  an  estate  in  a  bank  or  trust  company  is  Code 
Civ.  Pro.,  g  2002,  which  applies  exclusdvcly  to  the  case  of  a  disagreement 
among  co-executors,  etc.  In  the  absence  of  such  an  exigency,  an  order 
to  that  effect  cannot  be  jiistifled  as  coming  within  the  provisions  of  id., 
^  24S1,  subd.  0,  or  subd.  U.     Ouioii  v.  UruUrhiU,  302. 

9.  The  executor  of  decedent's  will  presented  a  petition  for  the  revocation  of 
the  letters  of  the  executrix  thereof,  to  whom  the  will  gave  the  entire 
estate  for  life,  with  remainder  over,  upon  the  ground,  among  others,  that 
she  had  taken  exclusive  possession  of  the  entire  estate,  refusing  to  allow 
him  any  custody  or  control  thereof,  or  access  to  the  books  and  papers  rq. 
lating  thereto,  and  claimed  that  she  was  the  sole  and  absolute  owner 
thereof.  The  I'espondent  admitted  her  exclusive  possession,  etCi,  of 
the  property  which  petitioner  contended  belonged  to  decedent's  estate, 
asserted  her  title  thereto,  and  showed  that  she  had  commenced  an 
action  in  the  Supreme  court  to  establish  such  title. — Held,  that  the  let- 
ters could  not  be  revoked  for  such  cause;  but  that  the  remaindermen 
should  be  protected  during  the  pendency  of  respondent's  action;  and 
that,  accordingly,  respondent  should  be  required  (1)  to  file  an  account 
as  executrix,  and  (2)  under  the  authority  granted  by  Code  Civ.  Pro.,  % 
2802,  to  depobii  the  property  in  dispute,  in  a  trust  company,  to  the  joint 
credit  aad  subject  to  the  joint  order  of  the  executor  and  executrix  until 
further  order,  each  being  enjoined  from  any  interference  therewith,  in 
the  meantime,  except  that  the  executrix  should  have  the  exclusive  en- 
joyment of  the  income.    Hoitey  v.  KeHler,  577. 

See  Gdt  Causa  Mobtis,  1,  2;  Lbttbbs  of  Administration,  3. 

DEVISE. 

Bee  DowKE;  Lboaot;  Pbobatb  of  Wnx,  1;  Salb  of  Rbal  Evtatb,  1; 

Surplus  Monbts. 

DISAGREEMENT  OF  EXECUTORS,  Exo. 
See  Dkfosit,  1,  2;  Exbcutors  and  Administrators,  2. 

DISCOVERY  AND  INSPECTION. 

Where  pending  an  accounting  under  Code  Civ.  Pro.,  §  2606,  the  siio- 
cessor  of  the  deceased  executor  asked  that  the  accounting  party  be  re- 
quired to  produce  and  discover  certain  books  and  vouchers  under  her 
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control,  upon  an  aIlo^»ition  that  the  deceased  executor  kept  such  books 
and  vouchers,  and  that  an  inspection  thereof  would  show  what  amount 
w&<«  duo  from  him  as  executor,  at  the  time  of  his  death,  which  amount 
petitioner  alleged  to  be  ^20,000. — Held,  that  the  allegations  did  not  jus- 
tify the  issuance  of  the  order  prayed  for,  since  the  accounting  party 
could  not  be  held  responsible,  in  that  proceeding,  for  her  testator's  in- 
debtedness as  executor,  and,  it  was,  therefore,  fruitless  to  enquire  into 
the  nature  and  extent  thereof.    Le  Count  v.  Le  Count,  29. 


DISCOVERY  OF  ASSETS. 

1.  In  a  proceeding  by  an  executor,  etc.,  to  discover  the  assets  withheld,  an 
answer,  under  Code  Civ.  Pro.,  §  2710,  as  amended  in  1881,  that  the  per- 
son cited  "  is  the  owner  of  the  property  "  iu  question,  is  sufficient'  with- 
out showing  how  he  became  sucli^  but  where  he  claims  to  be  *'  entitled 
to  the  possession  thereof,  by  virtue  of  a  lien  thnreon  or  special  property 
therein,"  he  must  allege  facts  necessary  to  sustain  the  claim.  Jltiropol- 
itan  Trust  Co.  v.  Itoycra,  365. 

%  Decedent's  executor  having  instituted  proceedings  under  Code  Civ.  Pro., 
§  2706,  to  compel  one  R.  to  make  discovery  concerning  certain  property 
of  the  estate  alleged  to  be  in  hitj  possession,  consisting  of  the  capital 
stock  of  the  A.  company,  and  the  stock  and  bonds  of  other  corporations, 
reapondont  interposed  an  answer,  to  the  effect  tliat  he  was  entitled  to 
the  possession  thereof  by  virtue  of  a  lien  thereon  and  special  property 
therein  as  receiver,  appointed  by  the  Supreme  court,  of  the  property  of 
the  A.  company,  or  in  which  it  had  any  beneficial  interest. — Held,  that 
this,  though  conclusive  as  to  the  stock  of  the  A.  company,  was  insufii- 
cient  as  to  the  other  stock  and  the  bonds;  but  that,  the  nature  of  re- 
spondent's property  in  the  latter  being  indicated  on  the  argument,  he 
should  be  allowed  to  file  an  amended  answer,  embodying  the  necessary 
allegations  in  respect  thereto.    Id, 

DISPOSITION  OP  REAL  PROPERTY. 
See  Salb  of  Real  Estatb. 


DISPUTED  CLAIM. 

1.  The  rule  still  prevails,  under  the  Code  of  Civil  Procedure  (§  2743),  which 
must  be  deemed  to  have  been  substantially  deduced,  by  the  adjudica- 
tions, from  the  former  statute  (R.  S.  part  2,  ch.  6,  tit.  3,  §  71),  viz. :  Ist 
That  the  delegation,  to  Surrogates,  of  authority  to  decree,  upon  the 
final  accounting  of  an  executor  or  administrator,  a  distribution  to  claim- 
ants **  according  to  their  respective  rights,"  gave  them  no  power  to  as- 
certain and  determine  what  those  rights  were,  except  in  cases  where 
they  were  conceded  to  exist.  2d.  That  the  imposition,  upon  the  Sur- 
rogate, of  the  duty  **  to  settle  and  determine  dU  questions  concerning 
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any  debt,  claim,  legacy,  bequest  or  distributive  share,"  empowered  him 
to  settle  and  determine  such  qttestions,  and  such  only  as  were  not  a  matter 
of  dispute  between  the  parties,  or,  in  simpler  phroM,  such  questions  as  there 
uas  no  question  about.     Oreene  v.  Day^  45. 

2w  The  Surrogate's  court  being  utterly  devoid  of  jurisdiction  to  adjudicate 
finally  upon  the  validity  of  an  alleged  creditor's  disputed  claim  against 
a  decedent's  estate,  an  allegation  by  any  person  that  he  is  a  creditor  of 
the  estate  is  conclunivc  for  the  purpose  of  entitling  him,  under  Code 
Civ.  Pro.,  §  2731,  to  become  a  party  to  a  contest  over  the  correctness  of 
its  executor's  accounts.     Id.  * 

8.  Code  Civ.  Pro.,  §  2743  is  now  the  sole  soiu-cc  of  the  Surrogate's  jurisdic- 
fion  to  detennine  disputes  as  to  third  parties'  demands,  in  the  judicial 
settlement  of  the  accounts  of  a  decedent's  estate,  and  contains  the 
necessary  implication  that,  where  the  validity  of  a  debt,  claim  or  dis- 
tributive share  is  di.*pii.fed  or  has  not  been  established,  he  has  no  authority 
to  determine  the  respective  rights  of  the  contending  parties.  Qiles  v. 
De  Talleyrand,  97. 

4.  On  October  19th,  1863,  the  decedent,  being  then  a  resident  of  New  York 
State,  executed  a  will  making  certain  bequests,  and  dividing  the  residue 
of  her  estate  into  three  parts,  two  of  which  she  gave  to  her  two  sons, 
and  the  third  to  the  children  of  her  deceased  daughter.  On  May 
25th,  1875,  at  Paris,  France,  she  executed  an  instrument  purporting  to 
be  signed  and  sealed  in  the  presence  of  witnesses,  whereby,  "in 
consideration  of  natural  affection  and  of  the  sum  one  dollar,"  slie 
covenanted  and  promised  to  pay  to  the  widow  of  hor  decea.<;ed  son 
10,000  francs  annually  while  decedent  lived;  agreed  that  all  property 
of  which  she  might  die  possessed  should  be  equally  divided  among  her 
children,  and  that,  if  any  of  them  should  be  deceased,  the  children  of 
such  should  take  their  parent's  share;  and  authorized  and  directed  her 
executor  to  pay  after  her  death,  to  lier  daughter-in-law,  as  the  natural 
guanlian  of  the  children  of  her  deceased  son,  one  third  ot  the  net  pro- 
ceeds of  her  estate,  "in  accordance  with  her  (my)  will."  In  November, 
1879,  testatrix  executed  a  codicil,  whereby  she  bequeathed  to  a  grand- 
daughter 15,000  francs.  Both  will  and  codicil  having  been  admitted  to 
probate,  payment,  from  the  general  estate,  of  the  legacy  given  by  the 
codicil  was,  on  the  settlement  of  the  executor's  account,  objected  to,  on 
the  ground  that,  by  the  instrument  executed  in  1875,  testatrix  bound 
herself  as  to  the  disposition  she  should  make  of  her  property  by  will. — 
Heldt  that,  a  claim  that  the  instrument  executed  in  1875  was  such  as  to 
make  inoperative  a  subsequent  will  or  codicil  not  being  plainly  unrea- 
sonable and  without  legal  foundation,  the  court  had  no  jurisdiction  to 
determine  the  matters  at  issue,  on  a  settlement  of  the  executor's  ac- 
count, and  that  distribution  of  the  estate  should  be  deferred  until  the 
question  of  the  validity  and  effect  of  the  instrument  was  passed  upon  by 
a  competent  tribunal.     Id. 

^  The  proper  interpretation  of  the  provisions  of  the  Revised  Statutes  (R.  8. , 
part  2  ch.  6,  tit.  3,  §  71),  respecting  the  Surrogate's  Jurisdiction  to  "  settle 
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and  determine  all  questions  concerning  any  debt,  claim,  legacy," 
etc.,  upon  personal  representatives'  accounting,  declared.  Fraemniek 
V.  MCUer,  136. 

6.  By  the  limited  ;?rant  of  authority  contained  in  Code  Civ.  Pro.,  §  2743,  le- 

vising  the  provisions  of  ihc  licvised  Statutes  upon  the  subject,  and  requir- 
ing Ihc  dccnT  upon  a  judicial  settlement  of  representatives'  account  to 
direct  ])ayment  and  distribution  to  persons  entitled,  and,  where  the  val- 
idity of  a  debt,  claim  or  distributive  sliare  is  iiot  di^ptUed  or  has  been  e*- 
tablMu!.l,  to  tk'tcmiine  all  questions  concerning  the  same,  it  is  intended 
that,  "whenever  the  executor  or  administrator  sha'l  dispvte  the  val- 
idity of  a  debt,  Ltc.,  the  Surrogate's  jurisdiction  to  adjudicate  upon 
it  Is  suspended,  until  a  determination  by  another  and  a  competent  tttbu- 
nal.      Jd, 

7.  A  dispute  about  the  validity  of  a  debt,  claim  or  distributive  share,  pay- 

ment of  whicli  is  sought  at  an  accounting,  is,  within  the  meaning  of  the 
same  section,  a  dispute  as  to  whether  the  right  to  such  debt,  claim  or 
share  at  the  time  exists.  Id. 
$,  Accordingly,  where  one,  as  next  of  kin  or  legatee,  claims,  on  an  account- 
ing, a  share  in  a  decedent's  estate,  and  the  accounting  party  disputes  Ids 
claim,  and  interposes  a  release  or  an  a<(8ignment  by  the  claimant,  who 
assails  the  Siune  as  invalid  by  reason  of  fraud,  that  section  reiiuires  the 
Surrogate  to  hold  in  abeyance  his  decree  of  distribution,  so  far,  at  least, 
as  concerns  Uiut  interest  to  which  the  release  or  assignment  refers,  until 
the  parties'  ri<:htJ:i  can  be  determined  in  another  forum.    Id. 

9.  It  U  impos.slblc  to  diffpufe  the  ralidiljfof  a  distrihutiTe  share,  there  being 

notJiing  to  di>put('  but  the  statute  of  distributions.  Hence  the  words 
" distributive  ^ hare'' must  be  deemed  to  have  been  inadvertently  in- 
KTtcd  in  Code  Civ.  Pro.,  §  2743,  providing  that  where,  upon  an  account- 
ing, "  the  validity  of  a  debt,  claim  or  distributive  share  is  not  disputed, 
or  Ii:iH  been  esiabli.shed,  the  decree  must  determine  to  whom  it  ia  pay- 
able, the  simi  to  be  paid  by  reason  thereof,  and  all  other  questions  con* 
cerning  the  wune."    Da  Bai4  v.  Brown,  317. 

10.  Code  Civ.  Pro. ,  g  2748,  so  far  as  it  relates  to  the  question  of  the  Surro- 
gate's jurisilictioa  to  determine  disp\ites  upon  the  judicial  settlement  of 
an  executor's  or  administrator's  account,  does  not  differ  materially  from 
^  R.  S.,  9.5,  §  71,  which  it  supercedes;  the  legislative  intent,  in  the  for- 
mer, being  to  conform  the  statute  to  the  decision  in  Tucker  «.  Tucker 
(4  Keye.%  186),  concerning  a  disputed  debt    Id, 

See  Presentation  of  CiiAiMS;  Rkfbrsmce  of  Cladl 

DISTRIBUTIVE  SHARE. 
See  Disputed  Claim,  1,  9. 

DOCKET  OF  DECREE. 
See  Execution  AOAiNflT  Pbopbktt,  S. 
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DOMICIL. 

1.  It  seemif,  that  the  question  whether  a  guardian  has  power  to  compel  his 

ward  to  dtoell  in  a  place  of  his  selection  is  by  no  means  identical  witt> 
the  question  whether  he  has  power  to  change  the  legal  domicil  of  the 
latter;  and  that  the  bare  fact  of  a  grant  of  letters  of  guardiansliip  to  one 
whose  domicil  differs  from  that  of  the  ward  does  not  effect  such  a 
change.     Setter  v.  Straub,  264. 

2.  As  to  whether  any  guardian,  other  than  one  by  nature,  has  power  to 

change  the  domicil  of  the  ward,  qucere.    Id, 

DONATIO  MORTIS  CAUSA. 
See  Gift  Causa  Morttb. 

DOWER 

1.  By  the  first  clause  of  his  will,  the  widow  of  testator,  the  executrix,  was 

given  a  legacy  of  $20,000,  in  lieu  of  dower,  which  she  accepted.  Nu- 
merous other  legacies  were  given  by  the  three  clauses  immediately  pre- 
ceding the  ninth  clause,  by  which  testator  gave  the  residue  in  trust  to 
sell,  to  pay  debts,  etc.,  and  the  legacies  hereinbefore  mentioned,  provi- 
ding that  the  legacies  should  abate  or  be  increased  according  to  whether 
there  should  be  a  deficiency  or  surplus  of  assets.  On  her  accounting, 
the  executrix  contended  that  the  provision  for  abatement  applied  only 
to  the  legacies  mentioned  in  the  later  clauses. — Held,  that  the  expression 
"hereinbefore  mentioned,"  in  the  residuary  clause,  applied  to  all  the 
legacies  made  payable  out  of  the  proceeds  of  sale,  and  that  the  general 
rule,  giving  a  preference  of  payment  to  a  legacy  in  lieu  of  dower,  was 
inapplicable  to  the  one  in  question,  it  being  incumbered  by  a  condi- 
tion, and  the  acceptance,  which  was  not  compulsory,  being  subject  to 
such  condition.  Tiekelv.  Quinn,  425. 

2.  Testator,  by  his  will,  which  contained  a  residuary  clause,  after  making 

provision  for  his  wife  declared  that  the  devises  and  bequests  therein- 
before made  to  her,  and  for  her  benefit,  were  "  made  and  shall  be  ac- 
cepted and  received  by  her  in  lieu  and  bar  of  her  dower,  and  of  all 
claims  she  may  have  upon  or  against  my  estate,  as  my  widow."  He 
left  no  children  or  descendants  of  children,  him  surviving.  The  widow, 
having  accepted  the  provisions  so  made,  claimed  one  half  of  certain 
legacies,  which  had  lapsed,  according  to  the  statute  of  distributions. — 
Held,  that  her  acceptance  of  the  testamentary  provisions,  in  lieu  of 
dower  and  claims  against  the  estate,  was  a  bar  to  her  claim  to  share  in 
0uch  legacies.    BuUard  v.  Benton,  486. 

See  WiTNKSS,  4. 

ELECTION. 
See  ComnasioKB,  7. 
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EQlJlTABLE  CONVERSION. 

Testator,  by  the  ninth  clause  of  his  will,  gave  and  devised  the  i-esiduc  of  his 
real  and  personal  property  to  his  executors,  in  trust  for  the  execution  of 
his  will,  with  power  to  sell  the  same  by  public  or  private  sale,  at  such 
times,  upon  such  terms,  and  in  such  manner,  as  they  should  deem  meet, 
with  a  proviso  that  no  sale  by  public  auction  should  be  had  until  after 
the  expiration  of  three  years  from  his  death;  the  entire  pixx^eeds  of  sale 
to  be  expended  in  the  payment  of  debts,  funeral  expenses  and  legacies 
**  hereinbefore  mentioned;"  and  the  legacies  to  abate  or  be  increased 
pro  rata,  accoixling  to  whether  there  should  be  a  deficiency  or  surplus 
of  such  proceeds  after  paying  such  debts  and  expenses.  On  the  execu- 
tors' accounting,  the  residuary  real  property  not  having  been  sold, — 
Held,  that  such  property  must  be  deemed  to  have  been  converted  on  the 
death  of  testator,  and  the  rents  accnung  thereafter  be  considered  as  the 
profits  of  the  fund,  and  go,  not  to  the  heirs,  but  to  the  executors,  who 
were  bound  to  account  therefor  in  the  Surrogate's  court.  Tiekd  v. 
Quinn,  425. 

EVIDENCE. 

1.  The  power  of  revoking  wills  by  nuncupation  neither  has,  nor  ought  to 

have,  any  wider  range  than  that  of  making  them  in  the  same  manner. 
Where  a  party,  attacking  a  will  on  the  ground  of  undue  influence,  does 
not,  at  the  trial,  practically  question  the  decedent's  ^mental  capacity, 
though  the  same  is  technically  put  in  issue  by  the  pleadings,  and  the 
only  evidence  of  such  influence  is  declarations  of  decedent,  tending  to 
impeach  the  integrity  of  the  will  by  ascribing  its  contents  to  the  im- 
proper interference  of  others,  such  evidence  is  not  admissible  for  any 
purpose.     JShaw  v.  Shatc,  21. 

2.  As  to  whether  incompetent  evidence,  which  had  been  admitted  in  the  ab- 

sence of  objection,  may  be  safely  disregarded  by  the  court  in  arriving 
at  its  conclusions,  quad's.    Id. 
8.  The  recitals  of  an  attestation  clause  do  not  outweigh  the  positive  state- 
ments of  a  subscribing  witness,  in  opposition  thereto.    Burke  v.  Nolan, 
430. 

4.  The  burden  of  proving  payment  by  a  testator  to  one  claiming  compensa- 

tion for  sorvices  rendered  in  improving  real  property  devised,  rests  upon 
the  devisee.     Ea^an  v.  KergUl,  464. 

5.  Petitioner,  testatrix's  nephew,  claimed  a  share  of  the  surplus  proceeds  of 

a  sale  of  testatrix's  real  property  under  an  alleged  agreement  whereby 
the  latter  promised  to  compensate  him  by  a  testamentary  provision,  for 
valuable  services  rendered  by  him  during  a  number  of  years,  in  keep- 
ing such  property  in  good  order  and  repair.  The  evidence  to  prove  such 
an  agreement  consisted  of  declarations  by  testatrix  relating  to  the  work 
which  petitioner  was  doing  for  her;  such  as,  that  she  did  not  know  how 
she  could  get  along  without  hie  assistance — she  should  never  forget  h'm 
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"  — all  would  be  his — she  would  take  nothing  with  her— he  was  workiug 
for  hioLsclf — his  pay  should  come  from  the  property — she  was  Forry  to 
compel  him  to  do  certain  work,  but  she  did  not  expect  to  live  long,  and 
the  property  would  of  course  go  to  him.  Some  of  uuch  declarations 
were  sworn  to  have  been  made  in  petitioner's  presence.  His  share,  as 
an  heir  and  next  of  kin  of  decedent,  would  have  been  but  a  small  pro- 
portion of  her  property.  Petitioner  made  no  claim  for  pajrment  during 
testatrix's  lifetime,  until  he  had  tiscertained  that  she  hud  made  a  will 
leaving  all  her  property  to  her  sister. — Ileld^  sufficient  evidence  of  a  mu- 
tual understanding  between  petitioner  and  his  aunt  that  he  was  to  be  com- 
pensated, for  the  sei*vices  mentioned,  through  her  will.  IMd,  further, 
that  a  claim  for  collecting  rents  for  testatrix  was  not  included  in  such 
understanding,  and  was  affected  by  the  bar  of  the  statute  of  limitations. 
Id, 
6.  It  seems,  that  the  mere  concomitance  of  interest  and  opportunity  to  sur- 
reptitiously destroy  the  will  of  another  does  not  rebut  the  presump- 
tion existing,  where  such  instrument,  known  to  have  been  in  existence; 
cannot  be  found  after  testator's  death,  that  it  was  destroyed  by  him 
animo  rtvoeandi.    Hatch  v.  Sigman,  510. 

Sec  Contempt,  4;  Lost  Will,  2;  Probate  of  Will,  10;  TestaKbntaby 

Capacity,  1,  2;  Witness. 


BXAMLNATION  OP  WITNESS. 

See  Witness. 

EXCEPTIONS. 
See  AccouNTiNa. 

EXECUTION  AGAINST  PROPERTY. 

1.  Where  a  petitioner,  under  Code  Civ.  Pro.,  §  1825,  for  leave  to  issue  exe- 

cution on  a  judgment  rendered  against  an  executor  in  his  representative 
capacity,  omits  to  allege  the  possession  of  assets  applicable  to  the  judg- 
ment, and  the  executor  swears  that  there  nowhere  exists  any  property 
belonging  to  decedent's  estate,  the  proceeding  should  be  dismissed. 
HauscU  V.  GanOy  W. 

2.  Although  the  Code  of  Civil  Procedure  does  not  absolutely  require  a  di- 

rection to  account  upon  the  filing  of  such  an  application,  the  allowance 
3f  an  execution,  before  ascertaining  the  executor's  ability  to  i>ay  the 
judgment  from  the  funds  of  the  estate,  would  be  utterly  unjustifiable. 
Id, 
8.  Under  Code  Civ.  Pro.,  §§  2558,  2554,  an  execution  upon  a  Surrogate's 
decree  directing  the  payment  of  a  sum  of  money,  issued  to  the  sheriff 
of  the  Surrogate's  county,  the  decree  not  having  been  docketed  in  the 
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office  of  the  county  clerk,  is  irregular,  and  must  be  set  aside  on  motion 
(id.  §§  1365,  1369).  Diwiway  v.  Hayward,  175. 
4  As  to  what  questions  may  be  tried  by  the  Surrogate's  court,  upon  a  peti- 
tion for  leave  to  issue  execution  against  a  decedent's  property,  under 
the  provision  of  Code  Civ.  Pro.,  §  1381,  subd.  2,  that,  upon  the  return 
of  a  citation,  the  Surrogate  "must  make  such  a  decree  in  the  premises 
as  justice  requires,"  qiuere.     Gillies  v.  Kreuder,  349. 

See  CoKTBMPT,  7;  Costs,  14 


EXECUTION  OP  WILL. 

1.  The  paper  propounded  as  decedent's  will  was  in  writing.  It  appeared 
that,  at  the  time  of  execution,  she  was  nearly  seventy  years  of  age,  very 
deaf,  of  impaired  vision,  able  to  read  only  print  and  to  write  only  her 
name,  debilitated  and  confined  to  her  bed  by  a  mortal  disease;  on  the 
other  hand,  however,  also,  that  she  was  of  sound  mind,  complied  with 
ail  the  prescribed  formalities  of  execution,  and  fully  believeil  the  instru- 
ment subscribed  by  her  to  contain  the  expression  of  her  intentions  with 
respect  to  tlic  final  disposition  of  her  estate.  It  further  appeared  that 
one  of  the  three  subscribing  witnesses,  who  was  in  her  employ,  was 
largely  concerned  in  the  preparation  of  the  paper  propounded,  and  en- 
joyed the  confidence  of  decedtJint.  This  witness  testified  that,  several 
weeks  before  decedent's  death,  he  entered  into  and  carried  out  a  con- 
spiracy with  decedent's  son,  which  resulted  in  the  execution  of  the 
paper  propounded;  that  he,  after  repeatedly  urging  upon  her  the  im- 
portance of  making  a  will,  at  lem^  obtained  from  her  suggestions  for 
its  contents,  and  an  incomplete  draft  as  an  outline;  whereupon  he 
caused  to  be  prepared  a  type-written  draft—of  which  the  paper  pro- 
pounded was  a  transcript — and  which,  through  his  intentional  modifica- 
tion and  distortion,  did  not  express  her  disclosed  testamentary  purposes; 
that  he  took  this  di*aft  to  decedent,  falsely  pretending  that  it  was  in 
consonance  with  her  expressed  wishes,  which  pretentions  he  supported 
by  misreading  and  partial  suppression  of  its  contents;  that  she  received 
no  information,  save  that  which  he  himself  gave,  as  to  the  tenor  of  the 
paper  which  slie  mistakenly  supposed  to  be  her  wilL  His  character  as 
a  witness  w&s  shown  to  be  worthless. — Held,  that,  laying  aside  this  tes- 
timony as  valueless,  either  for  or  against  the  alleged  will,  the  condition 
and  circumstances  of  decedent  called  for  more  than  mere  formal  proof 
of  execution,  in  order,  as  required  by  Code  Civ.  Pro..  §  2622,  to  satisfy 
the  Surrogate  "of  the  genuineness  of  tho  will,  and  the  v^idity  of  its 
execution,"  viz. :  evidence  that  decedent's  mind  accompanied  the  will, 
and  she  was  cognizant  of  its  provisions;  and  that,  for  the  lack  of  such 
evidence,  probate  must  be  refused.    UyaU  v.  Lunnin,  14. 

iL  Testator's  will,  which  was  written  on  the  second  and  third  pages  of  a 
sheet  of  foolscap  paper,  and  bequeathed  his  residuary  estate  to  his  son, 
Thomas  J.  Dodworth,  was  admitted  to  prebate  by  the  Surrogate  of 
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New  York  county,  in  1876.  At  that  time,  there  appeared,  on  the 
fourth  page  of  the  same  sheet,  in  decedent's  handwriting,  the  following: 
"  I,  Thomas  Dod worth,  who  made  the  annexed  will,  now  make  this  my 
codicil,  in  which  I  give  and  bequeath  .  .  .  unto  my  granddaughter, 
Ida  Dodworth,  the  sum  of  one  thousand  dollars,  the  same  to  be  deducted 
from  the  legacy  bequeathed  by  me  to  my  son  T.  J.  D.,  and  to  be  held 
in  trust  by  my  executors  until  she  arrives  at  the  legal  age  for  receiving 
it.  November  6tli,  1875.  Thoma«  Dodwokth."  About  an  inch  below, 
were  these  words,  also  in  decedent's  hand:  "In  acknowledgement  of 
my  approval  of  and  consent  to  the  conditions  of  the  above  codicil  I 
hereunto  subscribe  my  name."  Then  followed  the  signature  of  T.  J.  D., 
underneath  which  was  the  signature  of  C.  preceded  by  the  word  * '  wit- 
ness. "  Upon  an  application  for  the  probate  of  this  writing  as  a  codicil  to 
testator's  will,  it  appeared  that  C.  was  dead,  and  the  testimony  of  T.  J.  D., 
as  to  publication  was  insufficient. — Held,  that,  in  the  absence  of  an 
attestation  clause  subscribed  by  C,  no  presumption  of  due  execution 
arose;  that  the  instrument  offered  for  probate  did  not,  on  its  face,  pre- 
tend to  have  been  executed  in  compliance  with  the  requirements  of  the 
statute;  and  that,  direct  proof  of  such  compliance  being  wanting,  pro- 
bate must  be  refused.     Dodworth  v.  Or<ya,  256. 

8.  It  seems,  that,  on  account  of  the  dissociation,  from  the  writing  propounded, 
of  the  names  written  thereunder,  the  instrument  could  not  be  estab- 
lished even  by  direct  proof  of  subscription  and  acknowledgement  by  the 
testator  in  the  presence  of  T.  J.  D.  and  C,  and  that  they  wrote  their 
names  at  his  request  and  with  the  purpose  of  acting  as  attesting  wit- 
nesses.   Id. 

4.  If  a  testator'scommunication,  to  subscribing  witnesses,  of  the  information 
that  the  instrument  which  they  are  called  upon  to  sign  is  his  will,  or  of 
his  desire  that  they  should  sign  as  such,  is  made  through  the  interven- 
tion of  a  third  person,  it  must  be  made  in  the  presence  and  hearing  of 
both  testator  and  the  witnesses,  so  that  the  latter  may  know  that  the 
third  person's  act  was  that  of  testator.    Burke  v.  JSolaUj  486. 

6.  Decedent,  at  the  time  of  the  alleged  execution  of  his  will,  was  ill  and 
feeble,  able  to  speak  only  in  a  low  tone,  confined  to  his  bed  in  a  small 
room,  and  within  forty-eight  hours  of  his  death.  On  the  proceedings 
for  probate,  it  appeared  that  K.,  the  lawyer  who  drew  the  will,  sat  by 
the  bedside,  read  the  paper  to  decedent,  asked  him  if  he  declared  it  to 
be  his  will,  and  if  he  wished  "  those  gentlemen"  to  sign  it,  to  which  in- 
quiries decedent  indicated  assent;  that  S.,  one  of  the  subscribing  wit- 
nesses, was  standing  in  the  doorway  leading  into  the  bedroom  from  a 
larger  room;  that  the  other  witness,  L.,  was  standing  in  the  middle  of 
the  latter  room  behind  S.  The  witness  L.  testified  that  he  could  see  de- 
cedent; that  he  saw  the  tatter's  hand  on  the  pen;  but  that  he  could  not 
hear  what  K.  was  reading  to  decedent,  nor  what  was  said  between  them. 
K.  came  out  into  the  large  room  and  asked  the  witnesses  to  sign  as  such, 
but  there  was  no  evidence  that  decedent  heard  this  request  or  knew  that 
8.  and  L.  were  there  for  the  purpose  of  acting  as  witnesses.— ^ET^sU,  that 
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there  was  no  sufficient  evidence  of  a  declaration  by  decedent  to  the 
witDcsses,  of  the  character  of  the  instrument,  or  of  a  request  to  L.  to 
sign  as  a  witness;  and  that,  for  lack  thereof,  probate  must  be  refused. 
Id. 
6.  The  rule  reiterated,  that  a  subsUmtial  compliance  with  each  of  the  four 
requirements  of  the  statute  relating  to  execution  (K.  S.,  part  2,  ch.  6,  tit 
1.  g  40),  is  necessary  to  make  a  valid  will.    Larabee  v.  Ballard,  496. 

See  PcBMCATiON  OK  Will 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Upon  an  accounting  by  one  executor,  who  had  exclusive  possession  of  all 

the  funds  and  property  of  the  estate,  his  co-executor  objected  to  the  ac- 
countif  and  asked  the  court  to  direct  the  accounting  party  to  transfer  to 
him  so  much  of  the  funds  as  would  enable  him  to  compensate  his  coun- 
sel for  their  services  in  the  contest. — Held,  that  the  Surrogate's  power 
*' to  direct  and  control  the  conduct  of  executors"  (Code  Civ.  Pro.,  § 
2472,  8ul)d.  8)  being  allowed  to  be  exercised  only  **  in  the  cases  and  in 
the  manner  prescribed  by  statute  "(id.,  §  2472),  the  application  must  be 
denied,  as  not  coming  within  the  purview  of  any  statutory  provision. 
TJwmpwn  v.  Mott,  32. 

2.  It  fieem9,  that  the  applicant  might  obtain  relief  under  Code  Civ.  Pro. , 

§  2602,  providing  for  the  case  of  a  disagreement  between  executors,  by 
applying  for  an  order  to  place  the  money  or  property  in  the  joint  cus- 
tody of  the  executors  and  subject  to  their  joint  disposition;  or  (he 
bein;?  also  a  legatee  under  the  will)  by  applying,  under  Code  Civ.  P^. , 
^§  2717,  2718,  for  an  advance  upon  his  legacy,  paying  counsel  fees 
therefrom,  and  ultimately  obtaining  the  allowance  of  a  reasonable  dis- 
bursement for  such  purposes,  on  his  own  accounting.    Id, 

8.  Administrators  appointed,  by  a  court  of  another  state,  upon  the  estate 
of  a  resident  thereof,  after  the  grant  of  letters  to  them  here,  and  after 
they  had  taken  possession  of  property  here,  cannot  be  allowed  to  with- 
draw such  property  from  this  State,  until  they  have  accounted  for  it 
here,  especially  where  the  same  has  been  vouched  for  in  the  petition  for 
letters,  and  (he  inventory,  filed  here  by  them.     Duffy  v.  Smith,  202. 

4.  Testator,  at  the  time  of  his  death,  owned  certain  shares  of  railroad  stock 
which  were  regarded  as  worthless,  and  were  so  inventoried.  By  a  re- 
organization these  shares  became  convertible  into  those  of  the  stock  of 
another  railroad,  and  valuable.  The  executor  effected  the  conversion, 
and,  after  an  interval  during  which  the  shares  fluctuated  in  price, 
bought  the  shares  so  converted  by  him,  at  private  sale,  for  his  own  ac- 
count. Upon  his  accounting  before  the  Surrogate,  the  parties  being 
disposed  to  sanction  the  purchase,— XfeW,  that  the  executor  was  bound 
to  exercise  only  such  care  and  judgment,  as  to  the  time  and  price  of 
sale,  as  prudent  men  are  wont  to  display  in  their  own  affairs,  and  that, 
in  the  absence  of  evidence  of  dereliction  on  the  part  of  the  executor, 
in  not  disposing  of  the  stock  on  the  day  when  it  attained  what  was 


INDEX.  639 


subsequently  proved  to  be  its  maximum  value  down  to  the  time  of  his 
purchase,  he  was  chargeable  only  with  the  market  value  on  the  day  of 
sale,  with  interest.  Barker  v.  Smith,  290. 
6.  Where  an  executor  drew  moneys  of  testator's  estate  out  of  a  savings  bank 
where  they  were  deposited,  and  placed  them  in  his  own  bank,  supposing 
himself  entitled  thereto, — Heldy  that  he  was  chargeable  with  interest  on 
the  moneys,  in  favor  of  those  to  whom  they  belonged,  which  must, 
however,  as  he  acted  innocently,  be  reckoned  at  four  per  cent.  Du  BoU 
V.  Brown,  817. 

6.  The  administrator  of  an  executor's  estate  cannot  perform  the  will  of 

the  lattcr's  testator,  although  the  assets  of  the  testator  properly  pass 
into  the  administrator's  hands,  upon  his  intestate's  decease.  Kilburn  v. 
See,  853. 

7.  It  is  the  duty  of  an  executor  to  render  and  settle  his  account  without  any 

other  expense  to  the  estate,  than  the  sums  authorized  to  be  allowed 
to  him  by  Code  Civ.  Pro.,  §§  2561  and  2562,  and  such  taxable  disburse- 
ments as  are  connected  with  the  proceedings  for  a  judicial  settlement. 
Thus,  he  cannot  be  allowed  to  retain,  from  the  balance  in  his  liands, 
in  addition  to  the  sums  above  mentioned,  the  amount  of  compensation 
paid  to  a  book-keeper  for  making  up  the  account.  Hall  v.  CampbeU, 
415. 

8.  An  executor,  upon  whom  is  devolved  the  duty  to  pay  taxes  on  real  prop- 

erty, is  personally  chargeable  with  interest  paid  for  default  on  taxes, 
where  sufficient  funds  of  the  estate  were  on  hand  to  discharge  the  same 
without  penalty.   TicFcely.  Qninn,  425. 

9.  An  executor  who  has  made  advances  to  legatees  from  his  own  funds,  is 

entitled  to  be  subrogated  to  their  rights,  but  can  be  credited  only  with 
their  pro  rata  share  of  the  assets  available  for  distribution  at  the  time  of 
the  accounting.    Id. 

10.  In  1842,  the  father  of  the  accounting  executor,  B  ,  opened  an  account  in 
a  savings  bank,  in  his  own  name,  "  in  trust  for  B.,"  then  an  infant.  In 
1851,  the  father  died,  leaving  a  will  of  which  his  widow,  B.'s  mother, 
qualified  as  executrix.  She,  as  executrix,  drew  out  the  entire  amount 
on  deposit,  amounting  to  over  $700,  and  never  accounted  therefor. 
Upon  B.'s  accounting  as  her  executor,  he  made  a  claim  for  this  amount 
against  her  estate.  It  appeared  that  he  had  never  authorized  testatrix  to 
draw  these  moneys,  and  never  during  her  lifetime  knew  of  their  being 
lost  to  him;  that  he  resided  with  his  mother  until  his  marriage,  and 
afterwards  hired  rooms  from  her.  Objectors  contended  that  the  execu- 
tor's claim  was  barred  by  the  statute  of  limitations;  also  that  testatrix 
had  expended  the  entire  fund  in  pa3ing  herself  the  amount  due  her  from 
B.  for  support  and  rent. — Held,  1.  That,  on  the  death  of  B.'s  father  the 
lattcr's  rights  as  trustee  of  the  fund  in  bank  devolved  upon  his  execu- 
trix. 2.  That  she  had  no  right  to  apply  it  in  payment  of  a  disputed 
claim  on  her  part  against  the  cefiui  que  trust.  8.  That,  B.  not  having 
any  knowledge  of  the  loss  of  the  fund  until  after  testatrix's  death,  the 
statute  of  limitations  did  not  begin  to  run  until  that  event  occurred.    4. 
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That  testatrix's  estate  might  be  credited  with  the  interest  on  the  fund 
accruing  between  the  death  of  B.'s  father  and  the  majority  of  B.,  as 
having  been  applied  to  his  support.  6.  That  testatrix's  estate  must  be 
charged  in  B/s  favor,  with  the  principal  of  the  fund,  and  interest  there- 
on from  his  majority,  at  six  per  cent.,  with  annual  rests,  deducting  her 
commissions.     7cm/  v.  Bale,  452. 

11.  As  to  whether  a  contract  to  furnish  tuition  for  an  entire  year,  made  by 
one  who  dies  before  the  expiration  of  such  term,  is  such  an  engagement 
as  the  executor  of  decedent's  will  is  bound  to  fulfil,  guanre.  GUnian  v. 
Witber,  547. 

12.  Testatrix,  who  was  principal  of  a  female  seminary,  died  in  March, 
1877,  after  a  long  illness  whicli  had  seriously  interfered  with  her  man- 
agement of  the  business,  and  before  the  fulfilment  of  existing  contracts 
for  the  education  of  her  pupils,  the  bills  of  the  most  of  whom  had  been 
paid  to  her  in  advance.  Her  executor  Icept  the  institution  in  operation 
for  eleven  weeks,  and  until  the  end  of  the  school  year,  collecting 
amoimts  due,  fulfilling  current  obligations,  and  paying  necessary  dis- 
bursements, making  up  a  deficiency  of  about  $1,600  from  the  funds  of 
the  estate;  and  then  sold  the  furniture  and  other  belongings  of  the 
school,  including  the  '*good  will,"  at  private  sale,  without  advertise- 
ment or  other  public  notice,  for  the  sum  at  which  the  bare  furniture 
had  been  appraised  in  the  inventory.  It  appeared  that  the  executor 
acted  in  good  faith,  and  exercised  reasonable  prudence  and  skill  in 
pursuing  a  course  which  there  was  reason  to  believe  was  for  the  best 
interests  of  the  estate.  The  **  good  will "  was  not  appraised,  and  the 
evidence  did  not  show  that  it  had  a  pecuniary  value,  or  that  the  execu- 
tor had  reason  to  believe  that  any  more  could  have  been  obtained  for 
the  property  than  it  yielded. — He^d.  that  the  executor  should  not  be 
charged  with  the  loss  which  resulted  from  continuing  the  school 
until  the  close  of  the  term,  and  that  he  was  justified,  under  the  cir- 
cumstances, in  making  the  sale  of  the  property  at  the  price  which  he 
received.    Id.  • 

18.  Disbursements  made  by  executors  in  good  faith,  and  for  the  apparent 
interest  of  the  property  of  the  estate,  «.  g. ,  for  procuring  free  ferries 
in  its  locality,  may  be  allowed  upon  their  accounting,  although  no  dis- 
tinct authority  for  the  expenditure  is  contained  in  the  will.  Slack  v. 
Wiffgin,  668. 

See  Commissions;  Public  Adhinistbatob;  Tempobabt  Ai>mini8tratoil 

EXPERTS. 

1.  We  are  all  experts  in  handwriting,  differing  only  in  degree  of  skill. 

Whelpley  v.  Loder,  868. 

2.  The  efficiency  of  the  prevailing  method  of  inquiry  concerning  the  sanity 

of  alleged  testators,  by  hypothetical  questions  addressed  to  medical 
experts  called  by  the  examing  party, — estimated.  PhiOipa  v.  ChaUr, 
688. 
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FEES. 
See  C0BT8;  Special  Guardiak,  6. 

FOREIGN  WILL. 
See  Ancillary  Lkttbrs,  3;  Record  op  Will. 

FORGERY. 

The  question  of  fact,  whether  the  name  of  A.  C.  T.,  appearing  at  the  end, 
and  in  the  margins  of  the  several  sheets  of  a  paper  propounded  as  hia 
will,  was  a  forgery,  determined  in  the  negative.    Hagan  v.  Tates,  684. 

FRAUD. 
See  Execution  or  Will,  1. 

GENERAL  GUARDIAN. 

1.  Code  Civ.  Pro.,  §  2830,  requiring  from  the  general  guardian  of  an  infant's 

property,  appointed  by  a  Surrogate's  court,  securit)'  for  the  faithful  dis- 
charge of  his  tnist.  etc.,  in  the  form  of  a  bond,  icith  at  l^ist  two  xuretie^ 
and  L.  1881,  ch.  488,  permitting  an  officer,  who  is  required  to  pass  upon 
the  sufflcieucy  of  a  bond  given  by  a  person  compelled  to  give  the  same, 
with  9ecnirity,  for  the  faithful  performance  of  any  duty,  to  approve  it 
whenever  its  conditions  are  guaranteed  by  a  company  duly  organized 
and  authorized  to  guarantee  the  same,  must  be  construed  together  as 
vesting  in  the  Surrogate  discretionary  authority  to  dispense  with  sureties 
in  such  a  guardian's  bond,  upon  the  due  execution  of  such  a  guaranty. 
RUck  V.  FMi,  75. 

2.  The  general  guardian  of  an  infant  whose  only  property  consisted  of  a 

legacy,  in  the  hands  of  a  trustee  of  the  estate  of  the  testatrix,  having 
given  a  bond  in  a  penalty  double  the  amount  of  the  infant's  property, 
under  Code  Civ.  Pro.,  §  2830,  upon  his  appointment  as  such  guardian 
by  the  Surrogate  having  jurisdiction,  applied  to  the  Surrogate  of 
another  county,  before  whom  the  tnistee  was  accounting,  for  a  decree 
directing  payment  of  the  legacy  to  him. — Held,  that,  notwithstanding 
his  qualification,  he  must,  before  receiving  the  legacy,  file  with  the  Sur- 
rogate of  the  latter  county  a  bond,  in  a  penalty  double  the  amount  of  the 
legacy,  conditioned  for  the  faithful  application  thereof,  under  R  8., 
part  2,  ch.  6,  tit.  8,  §  47, — that  provision  not  having  been  altered  or 
superseded  by  the  Code  of  Civil  Procedure.  Id. 
8.  Code  Civ.  Pro.,  §  2828,  does  not  confer  upon  an  infant  of  fourteen  years, 
or  upwards,  plenary  authority  to  emancipate  himself,  at  pleasure,  from 
parental  control.  The  provision  of  that  section,  that  a  general  guardian 
of  such  an  infant,  appointed  upon  his  application,  "  must  be  nominated 
by  the  infant,  subject  to  the  approval  of  the  Surrogate/'  affords  no  sup- 
Vol.  I.— 41 
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port  for  the  claim  that  such  an  infant,  having  no  testamentaiy  or  general 
guardian,  has  an  abeolutt  right,  even  though  his  parents  arc  living,  to 
demand  from  tiic  Surrogate's  court  the  appointment  of  a  guardian,  and 
of  whatever  guardian  he  may  be  pleased  to  nominate,  provided  only 
that  the  nominee  l)e,  in  the  Surrogate's  judgment,  a  proi)er  person  to 
execute  the  trust.  The  Surrogate  has  a  discretion  to  determine  whether 
the  interests  of  the  infant  will  be  promoted  by  tiie  appointment  of  any 
guardian.     I^dmth  v,  Ledmth,  154. 

4.  Code  Civ.  Pro.,  §  2823,  requiring  that,  if  cither  parent  be  known  to  be 

living,  and  be  not  the  nominee,  *•  the  petition  must  set  forth  the  circum- 
stances which  make  the  appointment  of  another  person  expedient,"  im- 
plies that,  unless  such  expediency  be  proven,  no  such  other  person 
should  receive  letters.    Id. 

5.  A  corporation  may  receive  lettera  of  general  guardianship  of  an  infant's 

property.    Id, 

6.  Where  a   general  guardian  has  converted   his  ward^s  personalty  into 

realty,  the  ward,  on  coming  of  age,  may  elect  whether  he  will  take  the 
realty  or  the  money.  But  where  the  guardian,  after  effecting  such  con- 
version, and  treating  the  ward's  property  as  his  own  for  a  number  of 
years,  dies  during  the  ward's  minority,  all  that  can  properly  be  taken 
into  consideration,  on  the  accounting  of  his  executor,  is  the  rents,  taxes 
and  repairs  of  such  realty.     Oro^nwell  v.  Kirk,  589. 

7.  On  such  an  accounting,  had  at  the  instance  of  the  (icceased  guardian's 

successor,  it  is  the  duty  of  the  Surrogate's  court,  and  that  court  has 
Jurisdiction,  to  trace  out  and  recover  for  the  minor  the-  property  to 
which  he  is  legally  entitled,  and  see  that  it  is  placed  in  the  hands  of 
a  proper  custodian.    Id, 

See  Commissions;  Infaot. 


GIFT  CAUSA  MORTIS. 

1.  A  Bpedal  deposit,  in  a  bank,  of  a  separate  fund,  for  which  a  negotiaMe 

certificate  has  been  issued,  is  transferable  as  a  gift  oauta  mortis,  with- 
out indorsement  or  manual  delivery  of  the  certificate.  Kurto  v  SmUker, 
809. 

2.  The  bulk  of  decedent's  property  consisted  of  a  special  deposit.  In  the 

Bank  of  Commerce,  in  Buffalo,  of  about  $2,000,  for  which  he  held  a 
certificate  of  deposit  payable  to  his  order  on  the  return  of  the  certificate 
properly  indorsed.  He  had  no  other  funds  in  that  bank.  Shortly  before 
his  death,  with  the  intent  to  give  tliis  sum,  causa  mortis,  to  his  brother 
R.,  he  drew  a  check  on  the  bank,  directing  it  to  "  pay  to  the  order  of 
R.  the  amount  of  deposit,  and  charge  to  account  of"  himself.  The  cer- 
tificate was,  at  the  time,  in  a  drawer  in  the  store  of  R.— J2eW,  that  the 
check  was  an  equitable  assignment  of  the  debt  owing  to  decedent  by  the 
bank,  and  carried  the  certificate  with  it,  and  that  the  transaction  con- 
stituted a  valid  gift  causa  mortU,    Id, 
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GOOD  WILL. 
Bee  Executors  and  Adu iNisTRATOiia,  12. 

GUARDU.N. 
See  GmnsBAL  Guabdian;  Special  Guardiaiy;  Te8Tahe2«tabt  Guardian. 

GUARDIAN  AD  LITEM. 

See  Special  Guardian. 

HANDWRITING. 
See  Forgery. 

IMPLIED  CONTRACT. 

Ab  between  near  relatiyeSj  board  furnished  and  services  rendered  do  not 
raise  an  implied  promise  to  pay  therefor,  as  in  the  case  of  strangers, 
jfiwry  V.  Bale,  452, 

INFANT. 

1.  The  father  of  an  infant  has  no  right,  as  natural  guardian,  to  receive  a 

legacy  bequeathed  to  the  latter.     Whitloek  v.  WltiUock,  160. 

2.  Gkiardianshlp  in  socage,  arises  only  where  real  property  vests  in  an  infant. 

Id. 
a  The  provision  of  the  Revised  Statutes  ( part  2,  ch.  6,  tit.  8,  §  48),  permit- 
ing  an  infant's  legacy,  ''  if  under  the  value  of  fifty  dollars/'  to  be  paid 
to  the  father,  gives  no  authority  to  pay  to  the  latter  any  portion  of  a 
legacy  exceeding  fifty  dollars  in  amount     Id. 

4.  Decedent,  by  his  will,  gave  to  his  nephew,  an  infant,  $500,  which  the 

executors  paid  to  the  legatee's  father,  obtaining  credit  for  the  payment 
by  the  decree  on  an  accounting  before  tlie  Surrogate,  to  which  .the  in- 
fant was  not  a  party.  On  attaining  majority,  the  legatee  petitioned  for 
payment  of  his  legacy. — Held,  that  the  executors  were  not  discharged 
by  the  payment  or  decree,  and  must  pay  again.    Id. 

5.  A  father,  as  the  natural  guardian  of  his  infant  child,  may  exercise  control 

only  over  the  person  of  the  latter,  and  has  no  right,  as  such  guardian, 
to  receive  a  legacy  payable  to  him.  Hoiighion  v.  WaUon,  2J>9. 
0.  Accordingly,  where  four  infants  over  fourteen  years  of  age  united  with 
their  father,  who  petitioned  in  behalf  of  another  and  younger  child,  in 
praying  for  an  order  directing  the  executors  of  the  vdll  of  their  maternal 
grandfather  to  pay  to  the  father  so  much  of  the  income,  amounting  to 
over  $20,000  per  annum,  due  them  under  such  will,  as  was  necessary 
for  their  support  and  education,  on  aUegations  of  the  father's  inability 
to  provide  therefor, — Eddy  that  the  court  had  no  power  to  make  the 
order  sought,  which  would,  therefore,  if  granted  afford  no  protection  to 
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the  executors;  that  the  interests  of  the  infants  could  be  properly  cared 
for  by  means  of  the  appointment  of  a  general  guardian;  and  that  the 
prayer  of  the  petition  muj^t  be  denied.    Id. 

7.  One  who  knowingly  interferes  with  the  estate  of  another  not  suijurU  ac- 

quires no  rights  as  against  the  latter,  by  either  express  contract  or  pre- 
sumptive  acquiescence.     Crotntrell  v.  Kirk,  599. 

8.  Any  person  who  takes  i)OS8ession  of  an  infant's  property  takes  it  in  trust 

for  the  infant,  and  will  be  held  to  the  same  degree  of  responsibility  as  if 
he  had  been  formally  appointed  to  the  office  of  guardian.    Id, 

8ee  Gbnekal  Guardian;  Unduk  Influence,  1 

INJUNCTION. 

1.  The  bare  fact  that  an  executor,  during  the  pendency  of  proceedings  to  re- 

Toke  probate  of  his  decedent's  will,  attempts  to  withdraw  funds  of  the 
estate  from  a  savings  bank  in  which  the  decedent  had  deposit^  them, 
does  not  call  for  the  restraining  authority  of  the  Surrogate's  court,  as  an 
infraction  of  the  provision  of  Code  Civ.  Pro.,  §  26^50,  that,  after  service 
of  the  citation,  the  executor  *'must  suspend,  until  a  decree  is  made 
upon  the  petition,  all  proceedings  relating  to  the  estate  except  for  the 
recovery  or  preservation  of  property,  the  collection  and  payment  of 
debts,  and  such  other  acts  as  he  is  expressly  allowed  to  perform  by  an 
order  of  the  ttiurogate."    Bray  v.  SmUh.  168. 

2.  That  section  fixes  the  bounds  of  an  executor's  authority  during  the  pen- 

dency of  such  a  controversy.  Id. 
8.  Ail  to  whether  the  Surrogate's  court  n^y  properly,  under  certain  circum- 
stances, by  order,  narrow  those  bounds,  quare.  But  the  circumstance 
that  want  of  testamentary  capacity  in  decedent,  and  undue  influence  on 
the  part  of  the  executor,  are  alleged  is  not  sufficient  to  justify  such  ac- 
tion by  the  court.    Id. 

INSANE  DELUSION. 

When  probate  of  a  will  is  opposed  on  the  ground  of  an  insane  delusion 
on  the  part  of  decedent  concerning  contestant,  and  the  court  finds  itself 
able  to  understand  how  a  person,  situated  in  all  respects  as  the  deced- 
ant  was,  might  have  believed  all  which  the  evidence  shows  that  he  be- 
lieved, and  yet  have  been  in  full  possession  of  his  senses,  contestant's 
case  is  unproved.     PhiUqu  v.  Chaier,  588. 

INSANITY. 
See  TsflTAMENTABY  Cafacitt. 

INSPECTION. 
See  DiBOOTEBT  and  Inspsotiov. 
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INSURANCE  POLICY. 
See  Lkoact,  8. 

INTEREST. 

1.  Whenever  in  contemplation  of  law  a  general  legacy  is  due,  the  right 

thereto  carries  with  it,  oven  though  actual  payment  is  then  impoBsiblc, 
the  right  to  interest  until  i>aymcnt  is  made,  ami  it  in  quii/i  immaterial 
whether  the  awicLs  of  the  estate  havohocn  fruitful  or  unproductivtj.  The 
legatee  is  in  the  same  p^isilion  a«  a  crditor,  and  is  entitled  to  In; 
awarded  interest  for  such  time  as  ho  Is  kept  out  of  his  <lemand.  //if>#- 
man  v.  Femutylrayim  llofqiiUd^  118. 

2.  The  only  mode  of  compensation,  fixed  hy  law  for  the  delay.  Is  allowance  of 

interest  at  the  legal  rate.    Id. 

8.  The  distinction,  as  to  rate,  between  a  claim  of  interest  by  a  legatee,  a£ 
against  those  entitled  to  the  residuary  estate,  and  the  charge  against  a 
personal  representative,  on  his  accounting,  for  moneys  uninvested  or 
misapplied, — pointed  out.    Id. 

4  Though  a  spcciiic  legacy  is  considered  as  separated  from  the  general  es- 
tate, and  appropriated  from  the  time  of  testator's  death,  and  therefore 
carries  with  it  any  prr^iuce  accruing  thereupon,  the  legatee  is  not  en- 
titled to  interest  out  of  the  estate,  on  the  value  of  an  nu productive  ar- 
ticle, by  way  of  recompense  for  delay  in  delivery.  Nor  does  a  right  to 
such  interest  arise  by  reason  of  an  unauthorized  reduction  of  such  an 
article  by  the  executors  into  money.     Plaft  v.  Moore,  191. 

5.  An  executor  and  general  legatee  who,  when  his  legacy  lx;comcs  payable,  is 

in  possession  of  funds  of  decedent's  estate  applicable  thereto,  and  suf- 
fers his  claim  to  remain  uncollected,  cannot  afterwards  have  inlercbt 
thereon.     Matter  of  Oerard,  244. 

6.  Testatrix,  by  her  will,  bequeathed  to  M.  a  certain  bond  and  mortgage  for 

$2,000.  bhe  also  bequeathed  general  pecuniary  legacies,  and  specific 
legacies  of  unproductive  articles.  A  subsequent  clause  read:  "  The 
several  legacies  hercinlxifore  provided  for  I  direct  my  executors  to  pay 
at  the  expiration  of  one  year  from  the  probate  of  my  will,  arid  without 
interest." — Field,  that  M.  was  entitled  to  the  interest  accrued  upon  his 
bond  and  mortgage,  not  eo  nomine,  but  as  the  increase  of  a  productive 
specific  legacy,  severed  from  the  rest  of  testatrix's  property.  Murphy 
V.  Marcellun,  288. 

7.  Testator  having,  by  his  will,  made  liberal  provisions  for  his  wife  for  the 

first  year  after  his  death,  further  gave  her  a  life  interest  in  a  share  of 
the  residuum;  all  these  provisions  being  in  lieu  of  dower,  and  of  nil 
claims  against  his  estate  by  her  as  his  widow. — Ileld,  that  the  widow 
was  entitled  to  interest  on  her  share  of  the  residuum  from  the  death  of 
testator,  and  that  the  same  should  be  computed  at  the  rate  of  six  per 
cent,  for  the  first  year  after  testator's  death,  and,  thereafter,  at  such  rate 
as  the  fund  earned  in  the  trustees'  hands.     BuUard  v.  Benson,  486. 

8.  Testator,  by  his  will,  gave  a  house  and  lot  and  tlie  sum  of  four  thousand 
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doUarM,  to  a  Inisteo,  lo  receive  the  income  and  profits,  and,  after  payini^ 
thereout  the  annual  charges  against  the  premises  (specifying  thorn),  to 
apply  the  balance  to  the  uijc  of  his  sister  for  life,  with  remainder  oyer, 
with  the  privilege  to  her  to  actually  (»ccupy  the  said  premises,  free  of 
charge.  The  et^lui  que  trust  was  over  sixty  years  of  age,  without  inde- 
pendent means,  for  whom  testator  had  for  years  provided,  and  who  in 
fact  resided  on  the  premises  in  question,  testator  having  purchased  the 
same  as  a  home  for  her,  on  her  selection.  It  appeared  that  the  income 
of  $4,000  was  about  sufficient  to  keep  down  the  annual  charges  on 
these  premises. — Held,  that  interest  began  to  run  on  the  $4,000  from 
testator's  death.     MaUer  of  Wood,  559. 

See  £X£CX7TORS  AND  Aj>MLNiaTIlATOIl8,  5:  PAYMENT  OF  LSOACT,  12. 

INTEREST  IN  EVENT. 
See  Witness,  2,  7. 

INTERPRETATION  OF  STATUTE. 

1.  Where  the  construction  of  a  statute  had  been  settled  by  adjudication,  a 

mere  change  of  phraseology,  made  in  a  revision  of  it,  by  the  Code  of 
Civil  Procedure,  should  not  "be  deemed  to  change  the  law,  unless  it  evi- 
dently appears  that  such  was  the  intent  of  the  legislature.  Iht  Boi*  v. 
Brown,  317. 

2.  A  local  statute  supersedes,  with  respect  to  the  locality  to  which  it  applies, 

a  prior  general  statute,  to  the  extent  wherein  it  conflicts  therewith. 
iSpeckles  v.  Public  AdnUnistrator,  475. 

See  Contempt,  6;  Disputed  Cuiim,  7. 

INTERPRETATION  OP  WILL. 

1.  Even  in  its  solicitude  to  protect  the  claim  of  lineal  descendants,  a  court 

cannot,  on  mere  conjecture  tiiat  a  testator  did  not  understand  the  lan- 
guage which  he  had  used,  reject  such  language,  or  give  it  a  meaning 
other  than  the  ordinary  and  primary  one.  The  intention  must  be  sought 
for  in  the  language,  and  when  that  has  received  judicial  construction, 
it  must  be  interpreted  in  the  light  of  such  construction.  Murray  x. 
Bronson,  217. 

2.  Entries  in  a  book,  referred  to  in  a  will,  become,  on  being  identified,  in- 

cori)orated  into  the  latter,  in  order  to  enable  the  court  to  reach  testators 
intention.     Tfu)rne  v.  UnderhiU,  806. 

See  Jurisdiction,  7;  Wnx. 

INVENTORY. 

It  M0m$,  that  Code  Civ.  Pro.,  §§  1882, 1833  and  1884,  providing  for  a  rebuttal 
of  the  inventory  of  a  decedent's  assets  in  a  "  special  proceeding,  to  which 
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mn  executor  or  administrator  is  a  party,  wlierein  the  question  whefher  he 
has  odminMlered  the  Mtaie"  is  in  issue,  apply  only  to  cases  where  the 
executor  sets  up  what  is  equivalent  to  the  former  plea  of  plene  admirm 
irofoU,  and  not  to  an  accounting;  the  question  in  the  latter  proceeding 
being  not  whether  ho  has  admioisLcrcd,  but  how  he  has  mrnaged  the 
estate.     Thome  v.  Und/nrUU,  306. 

See  Executors  akd  ADuufisTAAT'ORS,  8. 

ISSUE. 

1.  The  word  "  issue,"  in  a  will,  when  used  in  correlation  to  "parent,"  in 

the  absence  of  manifest  indications  that  it  is  meant  to  have  a  broader 
import,  means  "children,"  and  excludes  remoter  descendants.  Murray 
▼.  Branson,  217. 

2.  Testator,  who  died  in  1888,  by  his  will  executed  in  1829,  gave  all  his  es- 

tate, with  certain  exceptions,  upon  specified  trusts  to  trustees,  directing 
that  the  same  be  divided  equally  among  all  his  surviving  children,  and 
the  isfnie  of  such  as  may  be  dead,  "  who  are  to  take  whoX  ilie  parent  of 
miehusiuwouldbeerUiUedto^iflmng."  He  further  provided  that  the 
principal  of  each  daughter's  share  should  remain  in  possession  of  the 
trustees,  she  receiving  the  income  during  life,  and  that,  on  the  death  of 
any  daughter  without  issue,  her  portion  should  thereupon  belong  to  his 
"  oilier  cfUldren  and  their  issue,  suif/ect  to  the  restrictions  and  regulations 
aforesaid"  M.,  a  daughter,  and  the  last  surviving  child  of  the  testator, 
died,  leaving  no  child  or  other  descendant,  but  (1)  nieces  and  nephews, 
testator's  grandchildren,  and  (2)  children  of  nieces  and  nephews  who 
had  died  diu-ing  her  lifetime,  testator's  great  grandchildren. — Udd,  that, 
on  M.'s  death,  the  corpus  of  her  trust  portion  was  distributable  per 
stirpes,  exclusively  among  the  grandchildren  of  testator — the  great 
grandchildren,  children  of  deceased  grandchildren,  not  being  included 
among  the  "  issue  "  of  testator's  children,  within  the  intent  of  his  will. 
Id. 

JUDGMENT. 
See  Execution  against  rsoPBRTY,  1,  3. 

JUDICIAL  SETTLEMENT. 
See  AccouNTiNQ. 

JURISDICTION. 

1.  A  Surrogate's  court  is  not  a  court  of  equity,  and  has  only  such  stinted 
authority  as  has  been  conferred  upon  it  by  statute.  The  limitation  of 
its  jurisdiction,  under  Code  Civ.  Pro.,  §  2472,  with  respect  to  enforcing 
"the  payment  of  debts  and  legacies," — declared.  BritUn  y.  PhiUips, 
57. 
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2.  A  Surrogate's  court  ha»  no  jurisdiction  of  an  independent  proceeding  in- 
stituted to  compel  payment  of  a  debt  alleged  to  be  owing  to  an  execu- 
tor from  his  decedent's  estate;  its  power,  in  such  a  case,  being  solely 
derived  from  Code  Civ.  Pro.,  §  2789,  which  permits  the  representative 
to  prove  the  debt  on  a  judicial  settlement  of  hi2»  account — difiering  in 
this  rcspt^t  from  the  former  statute  (h.  1837,  ch.  460,  §  37),  which  al- 
lowed, also,  a  ajx^cial  citation  for  thai  purpose.     Moyer  v.  WaU,  71. 

B.  It  seems,  that,  previously  to  1870,  the  Surrogate's  court  in  New  York 
county,  as  in  other  counties,  had  no  general  power  of  ivvising  its  own. 
decisions  upon  the  ground  of  error,  either  in  law  or  in  fact  MeUher  v. 
Becenn,  123. 

i.  The  authority  of  a  Surrogate's  court  to  revoke  letters  testamentary  upon 
petition  is  derived  exclusively  from  Code  Civ.  Pro.,  §  2685.  Drexid  v. 
BcDuy,  163. 

5.  The  Code  of  Civil  Procedure  has  rather  restricted  than  enlarged  the  jur- 

isdiction of  SwTogates*  courts  in  respect  to  proceedings  against  the 
sureties  in  the  bonds  of  executors,  administrators,  etc.  Scofidd  y.  Ad- 
Ttaiicc,  196. 

6.  The  lawful  decrees  and  orders  of  a  Surrogate's  court  are  those  which  it  is 

by  statute  empowered  to  make  (Code  Civ.  Pro.,  §  2472,  ad  fin.)-  and 
sucli,  only,  it  has  authority  to  enforce.     Guion  v.  Uuderhill^  302. 

7.  It  seems,  that  a  Surrognle'fi  court  has  jurisdiction  upon  the  judicial  settlement 

of  an  executor's  account,  to  construe  the  will,  where  a  conslruction  there- 
of is  neceb.sary  in  order  to  a  distribution  of  the  testator's  estate.  Ihi  Bois 
V  Broicii,  317. 

8.  The  jurisdiction  of  a  SuiTOgate,  relating  to  the  revocation,  upon  petition, 

of  the  probate  of  ;i  will,  is  wholly  statutory,  and  the  statute  must  be 
strictly  followed.     Pryei-  v.  Clapp,  387. 

9.  Where  a  Sunogatc  has  lost  jurisdiction  of  a  cause  by  failure  to  serve  a  ci- 

tation witliin  the  time  prescribed  by  statute,  the  error  is  not  cured  by  a 
voluntarj-  general  appearance,  which,  by  Code  Civ.  Pro.,  §  424,  is  made 
equivalent  to  i)ersonal  service  of  process,  the  objection  being  not  that 
there  has  been  no  service,  but  that  seiTice  has  not  been  made  within 
the  requisite  time.     Id. 

10.  The  power  of  a  court  to  admit  to  probate  a  will  alleged  to  have  been  lost 
or  destroyed  exists  only  in  the  cases  prescribed  by  statute  (Code  Civ.  Pro., 
§§  1861,  2621).     Hatch  v.  Sigman,  519. 

11.  A  Surrogate's  court  has  no  power  to  direct  the  satisfaction,  of  recx)rd,  of 
a  mortgage  upon  the  real  property  of  an  infant  whose  estate  is  subject  to 
its  jurisdiction.     CromiceU  v.  KirM,  599. 

Bee  Accounting,  7,  15;  Citation,  3,  3;  Contempt,  2.  8;  Counsel  Fees; 
Disputed  Claim,  2,  8,  4,  5,  6;  Executors  and  Administrators 
Payment  of  Legacy,  5;  Probate  op  Will,  1;  Reyogation  of  Pro- 
bate, 8;  Sale  of  Real  Estate,  7. 

LAPSE. 
Bee  Lbgaoy,  6. 
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LEGACY. 

1.  The  mere  gift  of  a  legacy  is  not  a  manifestation  of  testator's  intent  to 

remit  a  debt  due  from  the  legatee.     Smith  v.  Murray,  84. 

2.  Testator,  by  his  will,  gave  a  legacy  in  the  follomng  words:  "  I  give  and 

bequeath  to  my  friend  B.  or  his  heirs  one  thousand  dollars,"  and  named 
B.  as  an  executor. — Hdd,  that  this  language  was  inconsistent  with  the 
theory  that  the  bequest  was  designed  as  a  compensation  for  services 
which  testator  expected  would  be  rendered  by  the  legatee  in  the  admin- 
istration of  the  estate.  Campbell  v.  MackiCy  185. 
8.  Testator,  by  his  will,  gave  to  P.  a  legacy  described  as  "two  certain  pol- 
icies of  insurance  amounting  to  the  sum  of  $20,000  made  in  my  favor 
by  the  M.  L.  life  insunmce  company; "  and,  in  a  subsequent  clause, 
directed  that  the  executor  convert  his  personal  estate,  not  pretiotidy 
speciflealty  devised,  into  cash,  and  that  certain  legacies,  including  that  of 
the  policies,  "be  paid  and  executed  as  soon  after  my  decease  as  possi- 
ble." Some  time  after  receiving  letters,  the  executors,  without  request 
of  P.,  demanded  and  received  a  check  from  the  insurance  company  for 
$20,808,  being  the  face  of  the  policies,  and  $208  "  unearned  premiums,'* 
which  check  they  deposited,  at  interest,  with  a  trust  company.  A  con- 
test having  arisen  as  to  the  legatee's  rights  in  the  premises, — Held,  1. 
That  the  legacy  was  specific,  and  the  executors  owed  no  duty  to  con- 
vert the  policies  into  cash.  2.  That  the  legatee  was  entitled  to  such 
interest,  and  such  only,  as  the  amount  of  the  policies  had  earned 
during  deposit  with  the  trust  company  3.  That  no  sum  should  be  do- 
ducted  from  the  legacy  for  legal  services  in  reducing  it  to  money.  Piatt 
V.  Moore,  191. 

4.  As  to  whether  (1)  the  legatee  was  entitled,  under  the  words  of  the  bequest, 

to  the  "  unearned  premiums,"  as  forming  a  part  of  what  the  testator  in- 
tended should  pass  thereb}',  and  whether  (2)  a  right  of  action  would  exist 
against  the  executors  individually,  for  retention  of  the  money  obtained 
by  the  unauthorized  conversion,  qumre.    Id. 

5.  "Where  a  will  attaches  to  a  legacy  an  enabling  condition,  it  is  an  immate- 

rial circumstance  whether  the  condition  is  fulfilled  before  or  after  testa- 
tor's death.     Eisner  v.  Koehler,  277. 

6.  It  seems,  that  the  tetm  "lapsed,"  as  employed  in  reference  to  legaci&s 

may  be  predicated  of  one  which  has  failed  by  the  happening,  in  the 
testator's  lifetime,  of  some  event,  other  than  death,  and  upon  the  hap- 
pening of  which  the  will  has  provided  that  the  legacy  shall  cease.    Id. 

7.  There  is  no  rule  of  law  prohibiting  the  draftsman  of  a  will  from  taking  a 

legacy  thereunder.  WJielpley  v.  Loder,  868. 
B.  Testator,  by  his  will,  gave  to  his  infant  grandson,  W.,  "  the  sum  of  five 
thousand  dollars  in  good  notes  and  mortgages."  After  testator's  death, 
W.  came  of  age,  and,  a  few  weeks  later,  received  from  a  clerk  of  the 
executors  whom  the  will  made  also  his  guardians,  two  mortgages  upon 
real  property  in  Massachusetts,  for  the  amount  bequeathed,  without  in- 
quiry or  representations  as  to  their  value,  and  gave  a  receipt  in  full  for 
his  legacy.    One  of  the  mortgages,  however,  was  not  good,  but  bad,  the 
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interest  being  in  arrears,  tiie  land  deficient  in  iralue,  and  the  mortgagor 
irresponsible;  upon  learning  which  facts  £n>m  the  executor's  agent,  W., 
in  accordance  with  the  lattcr's  advice,  approved  by  one  of  the  executors, 
took  a  deed  of  the  property,  and  released  the  mortgagor.  The  land 
yielding  no  income,  and  proving  unsaleable,  W.,  after  five  years,  con 
veycd  to  the  executors,  receiving  other  assets  from  them,  and  giving 
them  a  bond  to  secure  them  upon  their  accounting.  Thereupon,  certain 
residuary  legatees  contended  that  W.  had  been  guilty  of  laches. — Held, 
that,  under  the  circumstances,  W.  was  not  originally  put  upon  inquiry 
as  to  the  value  of  the  securities,  having  a  right  to  rely  on  the  judgment 
and  good  faith  of  the  executors;  that,  it  not  appearing  that  he  was  ad- 
vised of  his  nghU  until  shortly  before  he  demanded  a  readjustment  of  the 
executors,  he  could  not  be  said  to  liave  slept  thereon;  that  the  indem- 
nity bond  should  be  surrendered  to  him,  the  executois  be  credited  with 
the  assets  transferred  to  him  on  the  readjustment,  and  be  be  allowed  in- 
terest on  the  portion  of  his  legacy  of  which  he  was  for  a  time  deprived, 
together  with  his  disbursements  for  taxes  and  attcnney's  fee  for  search- 
ing title.  ,  Slack  v.  Wiffgin,  568. 

See  AixvANCSMENT;  Counsel  Fees,  8;  Doweb;  Inpakt,  1,  3,  4,  5,  6;  Ik- 

TERE8T;  Payment  op  Leqact. 

LETTERS  OP  ADMINISTRATION. 

1.  A  present  right  to  participate  in  the  distribution  of  the  personal  property 

of  an  intestate  is  not  an  essential  qualification  of  one  claiming,  as  a  rehi- 
tive,  letters  of  administration  on  his  estate.  The  right,  to  such  letters, 
of  any  person  of  the  blood  of  the  intestate,  not  disqualified,  is  superior 
to  that  of  the  public  administrator.     Butler  v.  Perrott,  9. 

2.  The  provisions  of  R.  8.,  part  2,  ch.  6,  tit.  2,  §  27  (3  Banks,  7th  ed.,  2290), 

enumerating,  in  order,  the  persons  entitled  to  letters  of  administration 
in  intestacy,— construed.    Id. 

See  Official  Bond,  2,  6;  Public  Admtnistratob;  Revocation  of  Let- 

0  TERS. 

LETTERS  TESTAMENTARY. 

1.  The  widow  of  a  son  of  decedent's  husband,  by  a  former  wife,  has  no 

standing  in  court  to  petition  for  the  revocation  of  letters  granted  upon 
decedent's  will.     Stapler  v.  Hoffman,  fiS. 

2.  The  language  of  Code  Civ.  Pro.,  g  2688,  relating  to  objections  to  the 

grant  of  letters  testamentary  to  one  named  as  executor,  and  permitting 
an  objection  upon  the  ground  that  his  circumstances  are  tuch  that  they 
do  not  afford  adequate  security  ....  for  the  due  administration 
of  the  estate,"  is  more  favorable  to  the  executor  than  the  provision  of  2 
R  S.,  72,  g  18,  wherein  the  language  used  was  "  that  his  circumstances 
axe  m>  prwaarmu"  etc.    Bp9$if  v.  McLean,  396. 


INDEX.  651 


8.  Testator,  during  bis  last  illness,  caused  an  of  his  personal  property,  con- 
slsting  of  deposits  of  moneys  in  savings  banks,  to  be  transferred  to  the 
name  of  his  wife,  whom,  by  his  will,  he  named  as  executrix,  giving  her 
a  life  estate  in  all  his  real  and  personal  property.  It  appeared  that  she 
had  been  a  faithful  wife,  appreciated  by  her  husband,  and  enjoying  his 
confidence.  She  had  no  separate  estate.  Objections  having  been  made 
to  the  issuing  of  letters  testamentary  to  her  on  the  ground  of  her  cir- 
cumstances,—//^, that  the  features  and  circumstances  disclosed  did 
not  make  a  case  where  the  court,  in  the  exercise  of  a  reasonable  discre- 
tion, could  require  a  bond,  and  that  letters  should  issue.    Id. 

4.  Code  Civ.  Pro.,  §  2038,  subd.  1,  allowing  an  objection  to  the  grant  of 
letters  testamentary  to  one  named  as  executor  in  a  will,  on  the  ground 
"that  his  circumstances  are  such  that  they  do  not  afford  adequate 
security  to  the  creditors  or  persons  interested  in  the  estate,  for  the  due 
administration  "  thereof,  does  not  differ  materially  from  the  statute 
which  it  supersedes.  The  term  ''adequate  security"  does  not  have 
reference,  primarily,  to  pecuniary  responsibility.  BaUard  v.  CharlM- 
vforth,  601. 

6.  The  fact  that  one  named  as  executor  in  a  will  is  worth  only  half  as  much 
as  testator  is  not  a  sufficient  reason  for  requiring  a  bond  as  a  condition 
precedent  to  the  issuing  to  him  of  letters  testamentary.    Id. 

6.  Where  a  testator,  in  his  good  judgment,  has  exhibited  confidence  in  an- 

other by  nominating  the  latter  executor  of  his  will,  a  court  should  not 
interfere  on  so  slight  a  pretext  as  mere  poverty  on  the  part  of  the  nom- 
inee.   Id. 

7.  The  fact  that  one  to  whom  letters  testamentary  have  been  issued  has  but 

slight  knowledge  of  the  English  language  docs  not  furnish  sufiScient 
ground  for  the  revocation  of  those  letters,  where  it  does  not  appear  that 
the  estate  has  suffered  or  is  likely  to  suffer  evil  results  from  that  cause. 
Htxtaey  v.  KeUer,  577. 

See  Revocatiok  OF  loETiBBa. 

LIFE  TENANT. 
See  SuBvivoBBHiP;  Wnx,  2,  4,  5,  6,  7, 11. 

LIMITATION. 
See  Statutb  of  Ldotxtiosb, 

LOST  ASSETS. 
See  Accounting.  9. 

LOST  WILL. 

1.  In  a  proceeding  for  the  probate  of  a  will  alleged  to  have  been  lost  or 
destroyed,  the  declaratlonB  of  decedent  respecting  its  dIapoeitioDS  aro 
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admififiible,  but  only  as  a  circumstance  taken  in  connection  with  other 
evidence  tending  to  establish  the  facts.  Reiterated  declarations  of  this 
character^  uttered  by  decedent  to  Tarious  persons,  cannot  be  galvanized 
into  the  ''two  credible  witnesses  "  made  an  indispensable  necessity  by 
Code  Civ.  Pro.,  §  1863.  IlaUh  v.  Sigman.  519. 
2.  The  evidence,  upon  which  petitioner  relied  to  establish  a  will  alleged  to 
have  been  lost  or  destroyed,  was  declarations  of  decedent  and  the  testi- 
mony of  one  B.  It  appeared,  from  the  testimony  of  a  great  number  of 
witnesses,  that  the  decedent  had  conversed  with  them,  with  affable  gar- 
rulity, concerning  his  testamentary  dispositions.  They  agreed,  substan- 
tially, as  to  the  contents  of  the  instrument,  their  testimony  showing  a 
desire  on  his  part,  at  the  times  covered  by  tliese  conversations,  to  make 
the  petitioner  the  principal  beneficiary  of  his  will;  but  they  did  not  pre- 
tend to  prove  the  formal  execution  of  such  a  paper.  B.  testified  that, 
about  nine  months  before  decedent's  death,  witness  was  in  the  office  of 
decedent's  counsel^  H.,  when  decedent  was  present,  and  saw,  lying  on 
his  desk,  a  blank  used  in  drawing  wills,  filled  out  in  the  handwriting  of 
H. ;  that  he  read  the  formal  bep^uning,  which  announced  the  instrument 
to  be  decedent's  will;  that  he  noticed  at  the  end  what  purported  to  be 
decedent's  signatrnt;,  and,  after  a  space  filled  with  written  and  printed 
matter,  the  names  of  two  other  persons,  one  of  which  he  had  a  faint 
impression  was  that  of  H.,  having  no  recollection  as  to  the  other;  that, 
in  an  ensuing  conversation  with  decedent,  the  latter  mentioned  particu- 
larly the  contents  of  the  instrument,  which  were  favorable  to  petitioner, 
and  stated  that  H.  was  the  executor.  B.  had  no  other  information  as  to 
the  provisions  of  the  paper,  and  it  was  not  pretended  that  the  statutory 
requirements  relating  to  execution  were  complied  with  on  this  occa- 
sion.— Held,  that,  the  prorisions  of  the  instrument  not  having  been 
proved  as  required  by  statute,  and  there  being,  moreover,  no  sufficient 
evidence  of  execution,  probate  must  be  refused.    M. 


LUNATIC. 
See  Accounting,  15. 

MENTAL  CAPACITY. 
See  Testamentabt  Cafacitt. 

MINOR. 
See  JiXFAJST, 

MONOMANLAu 
See  Ihbabb  Deluoov. 
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MORTGAGE. 

Bee  Interest,  6;  Legacy,  8. 

MORTUARY  MONUMENT. 

Five  hundred  dollars  Tield  a  sufficient  sum  to  devote  to  a  headstone,  in  the 
case  of  an  estate  inadequate  to  the  payment  of  legacies  in  full.  Tiekel 
V.  Quinn,  426. 

MOTION. 

Dee  C/OSTS,  o. 

NEW  TRIAL. 

1.  Code  Civ.  Pro.,  §  2481,  subd.  6,  giving  to  a  Surrogate,  in  or  out  of  court, 

power  **  to  grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  discov- 
ered evidence,  clerical  error  or  other  mfflcieni  cmise"  does  not  authorize 
the  court  to  sit  in  review  of  its  own  decisions,  as  upon  an  appeal.    Md- 
•  eker  v.  Stevens,  123. 

2.  After  a  decision,  upon  exceptions  to  a  referee's  report  on  executors' 

accounting,  which  was  the  result  of  a  full  consideration  of  the  questions 
at  issue  between  the  parties,  certain  of  the  latter,  being  dissatisdod  with 
the  decision,  applied  to  the  Surrogate's  successor  for  a  rcargiuncnt,  con- 
tending that  the  same  wa.s  clearly  erroneous  as  to  certain  matters  speci- 
fied, and  based  upon  a  misapprehension  of  the  facts  established  by  the 
evidence. — Held,  that,  assuming  the  court  as  then  constituted  to  entertain 
essentially  different  views  of  the  merits  of  the  controversy  from  those 
formerly  declared,  this  would  furnish  no  euffieient  cause  for  allowing  a 
new  discussion,  with  a  view  to  a  new  determination,  and  that,  accord- 
ingly, except  as  to  certain  clerical  errors  appearing,  the  application  must 
be  denied.  Id. 
8.  The  considerations  governing  the  determination  of  a  motion,  to  open  a 
jtUlgmeni  or  an  order,  are  equally  applicable  to  the  question  of  grarUing 
a  rehearing  in  a  case  where  the  decision  has  not  culminated  in  a  formal 
•  decree.    Id, 

OBJECTIONS. 

See  LeTTEBS  of  ADlOmSTRATION;  LeTTEBS  TESTAllEirrABT;  REYOGATIOlf 

OP  Lettebs. 

OFFICIAL  BOND. 

1.  Where  two  sureties  are  required  by  law,  to  a  bond,  it  is  necessary,  under 
Code  Civ.  Pro.,  §§  812  and  818,  that,  unless  each  justifies  in  the  full 
penalty,  there  should  be  two  sets  of  justifications,  each  in  such  penalty; 
that  is,  the  penalty  must  be  twice  made  up,  either  (1)  by  two  persons, 
each  fully  qualified,  or  (2)  by  one  such  person  and  two  or  more  persons 
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elfle,  unitedly  suf&dent,  or  (8)  by  two  distinct  sets  of  persons,  each  set 
being  unitedly  worth  the  full  penalty.     Tra»k  v.  Anneit,  171. 

2.  After  the  death  of  one  holding  letters  of  administration,  if  there  has 
been  issued  against  him  no  execution  which  has  been  returned  wholly 
or  partly  unsatisfied,  and  he  has  not  failed  to  obey  a  lawful  decree  or 
order  of  the  Surrogate,  the  prosecution  of  his  official  bond  is  a  matter 
entirely  beyond  that  officer's  jurisdiction.  Scofidd  v.  AdrUince, 
106. 

8.  The  administratrix  of  decedent's  estJtte  having  died  before  completing  the 
execution  of  her  trust,  petitluner,  who  had  been  appointed  administra- 
tor, de  bonis  ncn,  of  her  decadent,  prayed  for  leave  to  bring  an  action 
against  the  sureties  in  his  predecessor's  hond  to  rccoYcr  the  value  of 
certain  property  of  the  estate  of  which  he  alleged  she  died  possessed, 
and  delivery  of  which  he  had  demanded  of  such  sureties. — Held,  that 
the  prayer  of  the  petitioner  must  be  denied,  the  statutory  provisions, 
from  which  the  Siurogate's  jurisdiction  in  the  premises  must  be  solely 
derived,  not  being  sufficiently  broad  to  include  the  case  of  such  an  ap- 
plication.   Id. 

i.  It  seems,  that  no  leave  of  a  Surrogate  is  necessaiy  before  bringing  an  ac. 
tion  against  the  sureties  in  the  official  bond  of  an  executor,  administra- 
tor, etc.,  under  Code  Civ.  Pro.,  §  2607  or  §  2608.    Id. 

5.  Code  Civ.  Pro.,  §  2667,  which  originally  required  the  penalty  of  an  ad- 

ministrator's bond  to  be  "  not  less  than  twice  the  value  of  the  personal 
property  of  which  the  decedent  died  possessed,  and  of  the  probable 
amount  to  be  recovered  by  reason  of  any  right  of  action  granted  to  an 
executor  or  administrator  by  special  provision  of  law," — and  which,  as 
amended  in  1881,  permits  the  Surrogate,  in  his  discretion,  if  it  appears 
to  be  impracticable  to  give  a  bond  sufficient  to  cover  such  probable 
amouTU,  "to  accept  modified  security  and  issue  letters  limited  to  the 
prosecution  of  such  action,  but  restraining  the  executor  or  administra- 
tor from  a  compromise  of  the  action  and  the  enforcement  of  any  judg- 
ment recovered  therein  until  the  further  order  of  the  Surrogate  on  addi- 
tional further  satisfactory  security," — confers  upon  the  Surrogate  no 
authority  to  accept  less  security  than  double  the  value  of  the  personal 
property  of  the  deceased,  exclusive  of  such  claim,  or  to  issue  letters 
limiting  in  any  way  the  administrator's  authority  over  that  property. 
Matter  of  Malloy,  421. 

6.  Where  modified  security  has  been  accepted,  the  proper  practice  is  to 

issue  letters  in  the  usual  form,  adding  a  clause  restraining  the  represen- 
tative from  compromising  the  claim  or  action,  or  enforcing  any  judg- 
ment recovered  therein,  until  further  order  of  the  Surrogate,  on  addi- 
tional security.    Id. 

7.  And  where  it  is  desired  to  compromise  such  a  claim  or  action,  an  appli- 

cation should  be  made  for  an  order  revoking  such  restriction;  and  not 
for  additional,  supplemental  or  other  letters.    Id. 

Bee  Lbttbbb  TssxAHEirrABT,  6;  Tb8tamentabt  TfttJBKXB»  1. 
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ONUS  PROBAND!. 
See  PftQBATB  OF  Will;  TsfffAMENTART  CAFAcrrx;  Undue  Influencb. 

PARENT  AND  CHILD. 

Bee  Issue,  1. 

PARTIES. 
See  AcoouNTiNOy  2;  Appeal,  8,  4;  Probate  of  Will,  d. 

PAYMENT  OF  DEBT. 
See  Jurisdiction,  3. 

PAYMENT  OF  LEGACY. 

1,  Upon  an  application,  under  Code  Civ.  Pro.  §§  2717,  2718,  by  the  admin- 

istrator of  a  deceased  legatee,  for  the  payment  of  the  legacy,  the  execu- 
tor filed  an  answer  alleging  that  the  legatee  in  his  lifetime  had  assigned 
his  legacy,  and  that  the  assignee  liad  received  from  the  estate  the 
amount  applicable  thereto. — Held,  a  sufficient  denial,  under  the  statute, 
of  the  validity  and  legality  of  petitioner's  claim,  and  that  the  petition 
must  be  dismissed.    Mumford  v.  CoddingtoUj  27. 

2.  An  executor  is  justified  in  refusing  payment  to  a  legatee  indebted  to  tes- 

tator in  a  sum  greater  than  the  legacy,  and  applying  the  same  in  part 
satisfaction  of  the  debt.     Smith  v.  Murray,  34. 

8.  Upon  a  proceeding  under  Code  Civ.  Pro. ,  g§  2717, 2718,  to  procure  a  decree 
for  the  payment  of  a  legacy,  an  answer  of  the  executor  that,  at  the  time 
of  testator's  death,  the  legatee  was  indebted  to  him  in  a  sum  greater  than 
the  legacy,  is  a  sufficient  denial  of  the  validity  and  legality  of  petitioner's 
claim,  within  the  meaning  of  the  latter  section,  and  necessitates  a  dis- 
missal of  the  petition.     Id. 

4.  Testator,  by  his  will,  gave  to  P.  one  fourth  of  his  residuary  estate,  and  a 
like  share  in  certain  real  property,  "  to  have  and  to  hold  the  same  to 
and  for  his  own  use,  benefit  and  behoof  forever,  subject,  however,  to 
and  charged  with  the  payment  by  him  out  of  the  Mime  "  so  soon  as  prac- 
ticable, and  within  two  years  after  testator's  death,  of  specified  sums  of 
money  to  certain  persons  mentioned.  The  two  years  having  expired 
and  P.  having  died  before  payment,  upon  an  accounting  of  testator's 
executors,  on  which  the  sub-legatees  demanded,  and  P.'s  administratrix 
resisted,  payment  of  those  sums  to  them, — Held,  -that  the  testator's 
disposition  was  a  bequest  to  P.,  burdened  with  sub-legacies  in  the 
nature  of  a  condition  subsequent;  that  the  executors'  duty  would  be  dis- 
charged by  payment  to  the  primary  legatee;  and  that  the  Surrogate  s 
power  was  limited  to  enforcing  the  performance  of  that  duty.     Brittin 
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5.  It  $eem8,  that,  while  any  controverey  over  the  genuineness  and  validity  of 

a  will  18  pending  in  a  Surrogate's  court,  or  upon  an  appeal  therefrom, 
the  Surro^jate  has  no  authority  to  direct  the  payment  of  any  legacy  ex- 
cept in  such  contingencies  as  are  expressly  provided  for  by  the  statutes;  in 
interpreting  which,  it  is  immaterial  whether  they  have  or  have  not 
failed  to  provide  for  cases  more  deserving  of  favorablo  considei*ation 
than  tho«^  to  which  Ihey  expressly  relate,     likgelmann  v.  McCoy,  86. 

6.  Decedent's  will  having  been  admitted  to  probate  in  December,  1881,  and 

an  appeal  from  the  decree  having  been  taken  and  perfected,  his  widow, 
being  also  the  executrix,  and  a  principal  legatee,  applied,  during  the 
pendency  of  the  appeal,  for  an  advance  to  her  of  some  portion  of  the 
estate,  not  exceeding  in  value  the  amount  to  which  she  v/ould  be  en- 
titled, if  decedent  should  be  finally  adjudged  to  have  died  intestate. — 
Rdd,  that  the  prayer  of  the  jietition  must  l>e  denied,  the  statute  confer- 
ring ui>on  the  Surrogate  no  authority  to  grant  the  same.     Li. 

7.  No  inference  can  bo  drawn  from  the  language  of  Code  Civ.  Pro.,  gg  2717- 

2719,  of  an  intention  to  depart  from  the  doctrine  and  practice  prevailing 
under  the  licvised  Statutes  (part  2,  ch.  6,  tit.  3,  §g  45,  82,  83),  ac<?ording 
to  which,  it  mem»,  such  an  advance  under  the  circumatances  would  have 
been  refused.    Id. 

8.  Testator,  by  his  will,  directed  that,  upon  his  "  son  M.  attaining  the  age  of 

twenty-one  years,"  his  executors  give  to  his  said  son  the  sum  of  $10,000. 
M.  became  twenty -one  years  of  age  before  his  father's  death.  Uix>n  a 
petition  by  him  to  compel  payment  of  a  poition  of  his  legiicy.  the  ex- 
ecutors contended  that  the  same  had  lapsed. — Ilcld,  that,  the  legatee's 
attainment  of  majority  being  the  essence  of  the  condition,  the  purpose 
was  answered  by  his  coming  of  age  in  the  lifetime  of  the  testator,  and 
that  the  application  should  be  granted.     Eitmer  v.  KoeMer,  277. 

9.  An  objection  to  a  decree  directing  an  executor  to  pay  certain  legacies,  on 

the  ground  that,  the  legatees'  interests  being  several,  they  could  not 
join  in  one  proceeding  to  compel  payment,  is  available  only  upon  ap- 
peal; if  tenable,  it  affords  no  excuse  for  disobeying  the  decree.  Fer- 
gu9on  V.  Cummings,  433. 

10.  Upon  an  application  to  the  Surrogate's  court,  under  Code  Civ.  Pro., 
§  2719,  for  an  advance  upon  a  legacy,  made  before  the  expiration  of  a 
year  from  the  grant  of  letters  testamentary,  the  provision  of  that  section 
that  the  advance  must  be  *'  necessary  for  the  support  or  education  of  the 
petitioner  "  is  a  limitation  upon  the  authority  of  the  court,  which  can- 
not be  ignored.  But  where  petitioner,  if  decedent  had  died  admittedly 
intestate,  would  have  been  entitled  to  his  entire  estate,  which  undisput- 
edly  exceeds  greatly  the  aggregate  amount  of  such  legacies  and  all  prior 
and  equal  claims,  and  has  no  other  income,  this  limitation  may  receive  a 
liberal  construction.    Hoyt  v.  Jackaon,  553. 

11.  The  section  cited  requires  that  a  sum  advanced  on  a  legacy,  upon  a  pe- 
tition presented  within  the  year  specified,  should  not  exceed  the  full 
amount  of  the  petitioner's  legacy  or  pecuniary  provision  under  the  will, 
and  where  such  provision  is  the  income  of  a  trust  fund,  the  limit  is  the 
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amount  of  income  earned  by  such  fimd  at  the  time  of  the  application 
for  relief.    Id. 

12.  Where  the  will  di  recta  the  es';abli8hment  of  a  trust  fund,  of  a  spfjciiied 
amount  for  the  bencHt  of  petitioner,  to  be  created  out  of  the  investments 
of  the  estate,  the  le^al  rate  of  interest  is  not  a  test  of  the  income,  for  the 
purpose  of  computing  the  proportion  of  a  legacy  which  may  be  advanced 
under  the  section  cited.     Id. 

13.  Testator,  by  his  will,  gave  the  bulk  of  his  estate  to  his  executors,  to 
hold,  with  the  accumulations  beyond  a  sum  necessary  to  pay  specified 
annuities,  in  trust  until  his  daughter  F.,  the  youngest  of  his  two  chil- 
dren, should  come  of  age,  and  then  to  divide  and  distribute  the  same. 
He  gave  his  wife  $1,200,  acnually,  until  his  son  K.  should  come  of 
age,  for  the  support  and  maintenance  of  herself  and  children;  after 
which  event,  until  F.  should  attain  majority,  F.  and  the  widow  were 
to  receive  an  annuity  of  $800,  and  H.  $400.  K.  died  aged  16  years; 
after  which  event,  the  executors  paid  the  widow  only  $800,  per 
annum,  during  five  years.  On  her  application  to  compel  them  to  pay 
her  $400,  additional,  for  each  of  those  years, — HeUl,  that  the  silence  of 
the  will  as  to  any  reduction  of  the  widow's  annuity  in  the  event  of  R.'s 
death  during  minority  evinced  an  intent  on  the  part  of  testator  that 
the  full  amount  should  continue  to  be  paid  notwitlistanding  that  event: 
and  that,  accordingly,  the  application  should  be  granted.  Dixon  v. 
Manning  J  581. 

See  ADMTKiSTTRATon  WITH  Will  Annexkd,  4;  Legacy. 

PERSON  INTERESTED. 

See  Accounting,  4;  Revocation  of  Letters,  1,  8;  Sale  of  Rbaij  Es- 
tate. 4. 


PETITION. 

A  party  should  not  proceed,  by  means  of  one  petition,  iV)  to  vacate  a  decree 
settling  an  executor's  account,  (2)  to  revoke  the  executor's  letters,  (8) 
to  compel  him  to  make  discovery,  and  (4)  to  compel  him  to  account. 
These  remedies,  being  regulated  by  distinct  provisions  of  the  Code, 
should  be  separately  pursued,    llood  v.  Uood,  892. 

PRESENTATION  OF  CLAIMS. 

It  BseiM,  that  the  only  effect  of  the  publication  of  a  notice  to  creditors  of  a 
decedent  to  present  their  claims  is  that  (1)  if  a  creditor  chooses  to  present 
his  claim  and  it  is  rejected,  he  must,  unless  it  is  referred,  commence  an 
^f  action  thereon  within  six  months  or  absolutely  forfeit  his  right  of  recov- 

ery; while  (2)  if  he  does  not  choose  to  present  his  claim  at  all  he  may, 
^fl  nevenheless,  seek  his  remedy  by  action  at  any  time  before  it  is  barred 

^•fi  Vol.  L-43 
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by  the  Statute  of  Limitations,  though  in  that  event  he  can  haye  no 
and  can  ordinarily  recover  from  the  executor  or  administrator  onlysadb. 
sum  as  was  in  his  hands,  applicable  to  the  claim  at  the  oonunenoeiDent 
of  the  action.     Greene  v.  bay,  45. 

See  AccouNTDio,  17;  Disputed  Ci*A.m;  Sale  of  Kkal  Estatr,  6. 

PRIVILEGED  COMMUNICATIONS. 
*      See  Witness,  8.  9,  10. 

PROBATE  OF  WILL. 

1.  A  Surrogate's  court  has  no  power  to  determine,  upon  the  admiflsioin  to 
probate  of  a  will  of  realty,  the  question  of  ownership  or  even  of  right  of 
possession  in  the  rents  and  profits  of  the  property  devised,  as  between 
the  devisees  and  the  heirs  at  law.     looker  v.  Jkll,  52. 

8.  It  eeeine,  tliat  a  creditor  of  a  decedent  cannot,  as  such,  make  himself  a 
party  to  a  contest  over  the  probate  of  his  will  (Code  Civ.  Pro..  §  2514, 
subd.  11;  §  2617).     HUipler  v.  Hofftnan,  63. 

8.  The  passing  uix>n  the  sufficiency  of  evidence  in  support  of  an  alleged 
will  is  a  purely  Judicial  act,  which  the  court  cannot  delegate  to  any 
person.    Id. 

4.  A  party  who  has  successfully  taken  steps  to  obtain  letters  on  a  vril],  be- 
fore procuring  a  decree  admitting  it  to  probate,  is  not  entitled  to  the 
entry  of  such  a  decree,  nunc  pro  tune,  since  he  cannot  comply  with  the 
rule  requiring  an  applicant  in  such  a  case  to  show  that  the  omission  to 
enter  was  due  not  to  his  own  carelessness  or  misapprehension,  but  to 
some  act  or  omission  of  the  court.    Id. 

6.  Under  Code  VAv.  Pro.,  §  2558,  subd.  8,  permitting  the  Surrogate  to  award 
costs  to  an  unsuccessful  contestant  of  a  will,  where  he  "  is  named  as  an 
executor  in  a  paper  propounded  by  him  in  good  faith  as  the  last  iv-ill  of 
the  decedent,''  such  a  contestant,  so  propounding,  cannot  have  costs, 
where  he  is  an  attorney  and  acts  as  his  own  counsel.  Wheipley  v.  Lod/^r^ 
868. 

6.  The  proponent  of  an  alleged  will  has  the  burden  of  proving,  beyond  a 

reasonable  doubt,  a  compliance  with  the  requirements  of  the  statute,  as 
to  execution.     Burke  v.  A'olan,  430. 

7.  Where  all  the  persons  interested  in  procuring  the  rejection  of  an  alleged 

will  are  of  full  age,  and  none  of  them  authorizes  any  appearance,  but 
the  sole  contestant  is  one  named  as  executor  in  a  prior  will,  he,  being  in 
court  by  virtue  of  a  mere  technical  provision  of  statute,  stands  in  the  at- 
titude of  a  volunteer;  and  proof  of  mental  incapacity  on  the  j)art  of  de- 
cedent should  be  of  unusual  force  to  justify  a  court  in  refusing  probate 
Sheldon  v.  Daw,  503. 

8.  While  it  is  not  tlie  proper  policy  for  courts  to  "  strain  after  probate."  it  is 

equally  true  that  they  should  not  strain  to  refuse  it.    There  is  no  pro- 
crustean  rule  either  way.     Wood  v.  Bishop,  519. 
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b  9.  Sworn  allegations,  made  by  one  seeking  the  rejection  of  a  will  of  personal 

ifc'  property  presented  for  probate,  to  the  eff(?ct  that  all  the  property,  estale, 

L  claim  or  demand  of  property  or  thini^  of  value,  alluded  to  in  the  will 

was,  at  decedent's  death,  the  property  of  affiant  (spccifyinir  the  facts), 
accompanied  with  a  prayer  that  the  coui-t  make  no  distribution  of  llic 
same  to  the  ]e<^atee,  or  to  any  other  person  than  afUant,  docs  not  put  iu 
issue  the  validity,  etc.,  of  a  disposition  of  {lersonal  property,  within  thu 
provision  of  Code  Civ.  Pro.,  §  26*J4,  that  *'  if  a  party  expressly  puts  in 
issue  before  the  Surrogate  the  validity,  construction  or  effect  of  any 
disposition  of  personal  property  contained  in  the  will  of  a  resident  of 
the  State,  executed  within  the  Slate,  the  Sun-ogatc  must  determine  the 
question  upon  rendering  a  decrae."    M'Glure  v    WoAUy^  574, 

10.  Special  precautions  are  necessary  in  admitting  to  probate  a  paper  pro- 
pounded as  the  will  of  a  decedent,  where  he  is  shown  to  have  suffered 
from  grave  personal  infirmities,  ex.  gr.,  to  have  been  blind  or  illiterate, 
or  weak  and  low  from  bodily  suffering,  or  broken  and  infirm  because  of 
age.  But  if  he  was  in  the  prime  of  life,  and  in  the  full  possession  of 
his  bodily  and  mental  faculties,  if  his  preparations  for  making  the  will 
were  not  hurried,  if  he  was  trained  in  the  methods  of  business  and  ac- 
customed to  execute  papers  involving  important  concerns  of  life,  the 
mere  presence  of  his  signature  in  its  appropriate  place,  upon  a  testa- 
mentary paper  otherwise  properly  executed,  raises  the  presumption 
that  its  provisions  are  in  conformity  with  his  wishes.  Ilagan  v.  Taten^ 
584. 

11.  The  retention,  by  decedent,  of  a  testamentary  paper  in  his  own  posses- 
sion, for  an  interval  of  two  years  after  execution,  is  a  circumstance  of 
the  highest  importance  to  negative  a  claim  by  a  contestant  of  the  probate 
that  provisions  had  been  inserted  therein  of  which  decedent  was  igno- 
rant, and  at  variance  with  his  *n«t  met  ions.    Id. 

12.  An  nnincorporatsd  association,  having  power  to  take,  under  a  will,  a  pecu- 
niary legacy  to  he  devoted  to  specified /wVw*wwj»,  has  a  right  to  intervene 
by  attorney  upon,  and  become  a  party  to,  the  proceedings  for  probate. 
Oarpenter  v.  Historical  Society,  C06. 

See  Costs,  8;  Temforakt  Administrator,  1. 


PROMISSORY  NOTE. 
See  AccoxmTmo,  17. 

PUBLIC  ADlVnNISTRATOR. 

1.  Under  R.  S.,  part  2,  ch.  6,  tit  2,  §  27,  as  amended  by  L.  1867,  eh.  782 
(8 Banks,  7th  ed.,  2290),  providing  that  ''administration  incase  of  in- 
testacy shall  be  granted  to  the  relatives  of  the  deceased  who  would  be 
entitled  to  succeed  to  his  personal  estate,  if  they  or  any  of  them  will  ac- 
cept the  same,  in  the  following  order:    ...    If  any  of  the  persons  so 
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entitled  be  minors,  administration  shallbegrantedto  their  guardians;" 
—and  the  subsequent  act,  L.  1871,  ch.  835,  as  amended  by  L.  1877,  ch. 
154,  and  by  L.  18H2,  cli.  124,  providing  that  tlic  public  administrator  in 
Kings  county  "  shall  have  the  prior  nglit  and  authority  to  .  .  .  ad- 
minister .  in  the  folio wini;  cases:  1.  Whenever  sucti  person 
shall  die,  leaving  any  assets  or  effects  in  the  county  of  Kings,  and  there 
shall  be  no  widow,  husband  or  next  of  kin,  entitled  to  have  distributive 
share  in  the  estate  of  said  intestate,  ixisidcnt  in  the  State,  entitled,  com- 
petent or  willing  to  takeout  letters  of  administration  on  such  estate;"— 
Held,  ihaX  an  application  by  the  general  guardian  of  the  infant  grand- 
children of  a  decedent,  who  died  leaving  her  surviving  no  husband  or 
adult  next  of  kin,  for  leltci-s  of  administration  ui>on  doccdenl's  estate, 
to  be  issued  to  the  applicant,  should  be  denied,  the  public  administrator 
being  entitled  thereto.     Siycciden  v.  PabUe  Adminiatrator,  475. 

2.  L.  1877,  ch.  154,  t^  4,  relating  to  the  public  administrator  of  Kings  county, 
and  providing  that  **  such  public  adminlstmtor  shall  have  absolute  and 
sole  authority  to  collect,  take  charge  of  and  administer  upon  the  goods, 
chattels,  personal  estate  and  debts  of  persons  dying  intestate,"  etc., 
was  modified  by  the  later  enactment,  L.  1877,  ch.  383.  g  1,  relating  to 
the  Brooklyn  Trust  Co.,  and  providing  that  the  **  8urrogat.e 9a^i^,  at  the 
request  of  any  party  interested  in  the  estate,  whether  as  creditor  or  bene- 
ficiary, grant  letters  of  administ ration  on  said  estate  to  said  company," 
to  the  extent  only  of  giving  the  Surrogate  a  discretion,  to  be  exercised 
in  favor  of  the  company,  in  a  proj^er  case.  The  later  act  was  not  manda- 
tory.    Ooddardv.  PuMie  Adminitttriit^fr,  4&0, 

9.  But,  it  9eem9,  that  L.  1882,  ch.  124,  giving  to  the  public  administrator 
"  the  prior  right  and  authority*'  to  administer,  in  all  cases,  next  after 
the  next  of  kin,  has  deprived  the  Surrogate  of  such  discretion,  the  pub- 
lic administrator  being  now  entitled,  as  against  that  company,  in  eveiy 
case  within  the  statutes  relating  to  his  office.    Id. 

See  ADMnnaTRATOB  with  Wnx  Annexed,  8;  Lettebs  of  Adminibtba- 

TICK.  1. 


PUBLICATION  OF  WILL. 

While  the  scrivener  was  drawing  the  alleged  codicil,  decedent  asked  him 
whether  he  could  witness  it  without  calling  any  one  else,  whereto  the 
scrivener  assented.  Afterwards,  decedent  went  into  a  store  and  asked 
B.,  who  was  there,  to  witness  an  alteration  in  his  will.  Decedent  and  B. 
then  went  into  the  office  where  the  scrivener  was,  with  the  instrument.  B. 
thereupon  asked  decedent  if  he  ackruywledged  that  to  be  his  work,  whereto 
decedent  aasented. — Held,  no  sufficient  declaration  by  testator  of  the 
character  of  the  instrument.    Larabee  v.  BaUard,  496. 

Bee  ExBcunoH  OF  Will. 
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PUNISHMENT  FOR  CONTEMPT. 
Bee  Contempt. 

RATIFICATION. 

Gestuifi  que  trust  are  so  subordinated  to,  and  dependent  en  their  trustee  that 
they  should  not  be  held  bound  by  any  act  of  his  to  which  they  have  as- 
sented, except  upon  the  clearest  evidence  that  such  assent  was  based 
upon  a  full  knowledge  of  all  the  facts  and  circumstances.  Artfiur  v. 
Ndwn,  837. 

See  Executors  and  Administrators,  10;  Trustee. 

REAL  PROPERTY. 
See  Balk  of  Real  Estate. 

RECORD  OF  WILL. 

1.  In  order  to  justify  the  recording,  pursuant  to  Code  Civ.  Pro.,  §  2703* 

of  a  will  of  real  property,  executed  by  a  resident  of  another  state  or  ter- 
ritory, the  proofs  taken  on  the  foreign  probate  must  show  that  the  will 
was  executed  according  to  the  laws  of  this  State.  Matter  of  Langbein, 
448. 

2.  Accordingly,  where  the  witnesses,  on  the  probate  of  such  a  will  of  n*al 

property  before  the  Register  in  Philadelphia,  where  the  will  was  provetl, 
were  described  in  the  record  as  subscribing  witnesses,  but  it  did  not 
appear  that  they  signed  the  will  as  such,  at  the  request  of  the  testator, — 
EeUJ,  that  the  will  could  not  be  recorded  imder  the  last  named  section; 
and  that  the  defect  was  not  cured  by  their  appearing  l)ef ore  such  officer, 
and  testifying  to  such  fact,  several  months  after  the  admission  of  the 
will,  as  such  testimony  formed  no  part  of  the  proof  on  which  probate 
was  gn^nted.    Id. 

REFERENCE  OF  CLAIM. 

1.  Under  R.  S.,  part  2,  ch.  6,  tit.  8,  §  36,  providing  for  the  reference  of  dis- 

puted claims  against  a  decedent's  estate  "  to  three  disinterested  persons, 
or  to  a  disinterested  person,  to  he  approved  by  the  Snrrogaic,*' — unless  the 
parties  have  agreed  upon  some  person  or  persons  to  act  as  referee  at  the 
time  when  application  is  made  to  tlie  Surrogate  for  his  approval,  or,  not 
having  agreed,  they  consent  to  accept  such  person  or  persons  as  the  Sur- 
rogate ma}'  select, — he  has  no  authority  to  make  the  selection.  TUnvy 
V.  Ckmleniiing,  212. 

2.  Respondent  made  this  offer  to  decedent's  executors:  '*  I  hereby  offer  to 

refer  my  claim  against  the  estate  of  .  .  .  .  ,  deceased,  afi  pro- 
vided by  law.     Will  you  consent  to  such  reference? "    The  executors' 
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counflel   replied:    "I  am   iiustnicted  by  ihe  exicevAon  of    ...    , 

deceased,  to  inform  you  that  they  liercby  consent  to  refer  the  cUim," 
etc.,  etc.  (specifying  it).  An  order  of  reference  was,  thereupon,  pre 
sentcd  to  the  Surrogate,  wht)  signed  the  same,  insciiing  therein  the 
name  of  a  referee.  Tliis  oixler  having  been  tiled  with  the  county  clerk, 
and  a  copy  served  ui)on  tiie  executors'  counsel,  they  moved  iM^forc  the 
Surrogate  to  bet  it  lUiidc,  ou  tlie  giouud  that  the  application  therefor 
was  ex  jMtrfe,  uiui  i)recetk'd  by  no  effort  of  counsel  to  agree  in  the  selec- 
tion of  a  referee. — //rW,  that  the  oitier  must  be  set  aside,  as  improvi- 
dcntly  entered,  because  (1)  the  st^dute  confers  upon  the  Surrogate  no 
power  to  nmke  any  or.^er  in  the  premises,  and,  (2)  the  parties  having 
neither  agreed  to  abide  by  the  nomination  of  the  Surrogate,  nor  united 
in  presenting  to  him  any  name  or  names  for  his  approval,  his  designa- 
tion was  invalid.  Id. 
8.  It  teeiM,  that,  under  the  provision  of  the  R.  S.,  cited,  the  Surrogate  is  not 
empowered  to  decide  whether  one  person  or  three  i)erBons  should  be 
chosen  to  pass  uiK>n  the  disputed  claim.    Id, 


REHEARING. 
See  Nkw  Trial. 

RELEASE. 

1.  Uix)n  the  judicial  settlement  of  executors'  account,  objections  having 

been  interposed  by  a  legatee,  which  the  executors  contended  should 
be  ignored,  on  the  ground  that  object4>r  had  executed  a  release  ex- 
tinguishing her  interest  in  the  estate,  and  objector  replying  that  the  re- 
lease was  void  for  fraud  in  its  procurement, — Udd,  that  the  Surrogate 
had  nr)  jurisdiction  to  inquire  into  and  determine  the  validity  of 
the  release  in  question;  that,  notwithstanding  its  lack  of  jurisdiction, 
the  proceedings  should  not,  on  the  one  hand,  be  conducted  to  a  final 
decree,  as  if  the  objections  had  not  l)cen  filed,  while,  on  the  other  hand, 
the  court  wjis  not  bound  to  ixxMjjonc  an  investigation  into  the  correct- 
ness of  the  acc'ints  until  an  adjudication  by  a  competent  tribunal  on 
the  question  of  such  validity;  but  such  investigation  should  proceed, 
and  objectors  be  allowed  to  take  part  therein,  on  interposing  idlegadoas 
of  fact  disputing  the  validity  of  the  release,  and  averring  that,  but  for 
such  release,  objector  would  be  entitled  to  an  interest  or  share  in  the  es- 
tate.    Fraenz7iick  v.  Miller,  136. 

2.  The  provision  of  Code  Civ.  Pro..  §  2789,  permitting  the  Surrogate,  upon 

the  judicial  settlement  of  an  executor's  or  administrator's  account,  to 
determine  certain  contests  between  the  accounting  party  and  any  of  the 
other  parties,  is  too  narrow  to  include  the  case  of  a  dispute  over  the 
validity  or  effect  of  a  release  from  the  latter  to  the  former.     Id. 
8.  A  release,  by  a  legatee,  to  the  executor,  of  his  interest  as  such,  removes 
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all  objections  to  his  competency,  on  the  groand  of  interest,  as  a  witness 
in  proceedings  for  probate  of  the  will.     WhdpUy  v.  Lodmr,  868. 

See  Assignment;  Disfuted  Claim,  8. 


RENTS. 

1.  Decedent's  alleged  will  contained  no  disposition  except  a  devise  of  real 

property,  and  named  no  executor.  Pending  a  contest  over  its  pro- 
bate, and  after  September  Ist,  1880,  an  order  was  made  by  the  Surro- 
gate's court  of  New  York  county,  on  consent  of  all  parties,  authorizing 
a  trust  company  to  collect  the  rents  of  the  devised  premises.  During 
the  pendency  of  an  appeal  to  the  Court  of  Appeals  from  a  judgment  of 
the  Supreme  Court  ailirming  a  decree  admitting  the  will  to  probate,  the 
alleged  devisee  petitioned  the  Surrogate's  court  for  an  order  directing 
said  trust  company  to  pay  over  to  herself  the  rents  collected  by  it. — 
Heldy  1.  That  the  original  order,  authorizing  the  collection  of  the 
rents,  was  void,  there  being  no  possibility  of  the  delay,  specified  in  the 
statute  as  the  necessary  condition  of  its  issuance.  2.  That,  though  ihe 
court  might  vacate  its  void  order,  it  had  no  power,  under  any  provision 
of  the  statute  book,  to  supplement  such  vacation  by  granting  the  peti- 
tion, and  that  the  prayer  thereof  must  be  denied.     Tooker  v.  Biil,  52. 

2.  An  executor  who  takes  no  estate,  under  the  will,  in  testator's  real  prop- 

erty, cannot  be  called  to  account  in  the  Surrogate's  court,  in  his  capac- 
ity as  executor,  for  rents  of  such  property  collected  by  liim.  Teny  v. 
Bale,  452. 

See  AocuMULATioNs,  1;  Affortiokmemt,  1,  2;  Pbobatb  of  Will,  1. 

RESIDENCE. 

* 

See  DoMioiL. 


REVISED  STATUTES. 

[Seditions  construed  or  cited.] 

IR.  8.,  726,  §  37 Oamanv,  Zfeoiy. 404. 

1  R.  S.,  773.  §3 Gilmanv.  Uealy,  404 

2R.  S..  63,  §40 Burkey.  ^Vte»,  436. 

2  R  8.,  63,  §  40 Dodmrth  v.  C/wc,  256. 

2  R.  8.,  63,  §  40 Larabee  v.  BaUard,  496. 

2R.  S.,  64,  §42 Gugely.  VoUmer,  484. 

2R.  S.,  65,  §§60.  61 Du  Baiiv,  Brawn,  317. 

2R.  a,  72.  §18 Hovey  Y,  McLean,  396, 

2  R  S.,  72,  §  22 KiiburnY.  See,  853. 

2  R  S.,  74,  §  27 Butler  v.  I^rrott,  9. 

2R.  8.,  74,^27 SpecklesY.  Public  Adminit^rator,  475. 
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2R.  S.,88,  §86 TUnsyy,  OUndenninff,  2i2. 

2  R.  8.,  90,  §48 BuUardv.  Benson,  ^S», 

2R  8.,  90,  §45 megdmannv.  McCoy,  m, 

2R.  S.,  91,  §46 WkiUockY.  Whiaoek,190, 

2R.  8..  91.  §47 BieekY,  Fi»Ji,  45. 

2  R.  a,  93,  §  59 Arthur  v.  JVcfoew,  337. 

2  R.  8.,  95,  §  71 Bauer  v.  Kastner,  136. 

2R.  8.,  95,  §71 DuBoisY.  Brouyn,  817. 

2  R.  8.,  95,  §  71 l^y'aenzmck  v.  MiUer,  136. 

2R.  8.,d5,  §71 areene  V.  Day,  45. 

2R.  8.,  98,  §§82,83 Jiiegelmanii  y.  McCoy,  86. 

REVOCATION  OF  LETTERS. 

1.  A  debtor  to  the  estate  of  a  decedent  \b  not  a  **  person  interested  "  therein, 

within  the  meaning  of  the  provision  of  that  section  permitting  a  person 
80  interested  to  apply  for  *he  revocation  of  letters  issued  to  one  as  ex- 
ecutor of  decedent's  will.     Drexel  v.  Beniey,  163. 

2.  It  seeniH,  that  there  is  no  statutory  provision  under  which  one  whose  rela- 

tion to  such  an  estate  is  that  of  a  debtor  or  possible  debtor  thereto  can 
be  recognized  as  entitled  to  be  heard  in  opposition  to  a  grant  of  letters 
thereon;  and  claims  for  the  revocation  of  letters  should  not  receive  more 
favorable  consideration  than  objections  to  the  grant  thereof.  Id. 
8.  It  seems,  that  an  executor  is  a  person  interested  in  the  estate  of  his  testa- 
tor (see  Code  Civ.  Pro. ,  §  2685),  for  the  purpose  of  applying  for  the  re- 
vocation of  letters  testamentary  issued  to  one  as  his  co-executor.  Hm- 
9ey  V.  Keller,  ^11. 

See  JumsDiCTiON. 


REVOCATION  OF  PROBATE. 

1.  The  will  of  decedent  was  executed  by  her,  with  the  requisite  fonnalities, 
more  than  two  years  before  her  death,  when  at  an  advanced  age,  but 
in  possession  of  her  mental  faculties,  and  was  admitted  to  probate  in 
1881.  On  an  application  by  a  son  of  decedent,  against  whom  the  will 
discriminated,  to  revoke  the  probate  thereof,  substantially  the  only 
support  to  the  assault  on  the  will  was  the  testimony  of  the  wife  of  a  son 
preferred  in  the  will,  as  to  parol  declarations  of  decedent  to  the  effect 
that  she  regretted  having  made  it;  that  she  could  have  peace  in  no  other 
way;  that  her  daughter  Helen  was  cranky  by  spells,  and  would  have 
made  decedent  uncomfortable  if  she  had  insisted  on  an  equal  distribu- 
tion. It  appeared  that  this  witness  was  biased  against  her  husband 
and  the  other  supporters  of  the  will. — lleld,  that,  decedent's  capacity 
not  having  been  substantially  questioned  on  the  hearing,  this  evidence 
must  have  been  rejected  on  objection  made,  and  that  it,  at  any  rate, 
furnished  no  sufficient  groimd  for  revoking  the  decree  of  probate.  SKat» 
V.  Shaw,  21. 
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2.  Under  Code  Civ.  Pro.,  §  2558,  subd.  8,  forbidding  an  award  of  costs  ''  to 
an  unsuccessful  contestant  of  the  will,  unless  he  is  .  .  .  .  named 
as  an  executor  in  a  paper  propounded  by  him  in  good  faith,  as  the  last 
will  of  the  decedent,"  the  court  may  grant  costs  to  an  executor  who  has, 
in  good  faith,  but  unsuccessfully,  opposed  an  application  to  revoke  pro- 
bate of  the  will  under  which  he  received  letters,  and  to  admit  to  probate 
a  paper  propounded  as  a  lat«r  will, — he  being  within  the  equity  of  the 
statute.     Bertine  v.  Ilubbell,  385. 

8.  The  will  of  the  testatrix  was  admitted  to  probate  November  7th,  1881, 
none  of. the  persons  cited  appearing.  On  November  6th,  1882,  petitions 
for  the  revocation  of  such  probate  were  filed  by  certain  next  of  kin, 
under  Code  Civ.  Pro.,  §  2647.  A  citation  was  accordingly  issued  Feb- 
ruary 2l8t,  1888,  and  was  first  served  upon  a  party  February  23d,  1883. 
A  motion  was  made  to  dismiss  the  proceedings  upon  the  ground,  among 
others,  that  the  citation  was  not  served  within  the  time  limited  by  Code 
Civ.  Pro.,  §  3517. — Ifeld,  that  the  Surrogate  lost  jurisdiction  by  the  fail- 
ure to  serve  the  citation  on  one  of  the  adverse  parties  within  sixty  da3'8 
after  the  presentation  of  the  petition,  and  that  tlie  motion  must  be 
granted.     Pryer  v.  Clapp,  387. 

4.  Upon  a  i)etition  for  revocation  of  "probate  of  a  will,  as  a  matter  of  right, 
the  Surrogate  is  governed  by  the  provisions  of  Code  Civ.  Pro.,  §§ 
204^-2653;  and  he  cannot  grant  relief  under  id.,  §  2481,  subd.  6,  author- 
izing him  **  to  open,  vacate,  modify  or  set  aside  ....  a  decree  or 
order  of  his  court,"  etc.    Id, 

See  JuBiSDicnoK,  8. 


REVOCATION  OF  WILL. 

1.  Under  R.  8.,  part  2,  ch.  6,  tit.  1,  §  42  (3  Banks,  7th  ed.,  2286),  providing 

that  *'  no  will  in  writing,  except  in  the  cases  hereinafter  mentioned,  nor 
any  part  thereof,  shall  be  revoked  or  altered,  otherwise  than  by  some 
other  will  in  writing,  or  some  other  writing  of  the  testator,  declaring 
such  revocation  or  alteration,  and  executed  with  the  same  formalities 
with  which  the  will  itself  was  required  by  law  to  be  executed;  or  un- 
less s^ich  mil  be  burnt,  torn,  cancelled,  obliterated  or  destroyed,  wilh 
the  intent  and  for  the  purpose  of  revoking  the  same,  by  the  testator  him- 
self," etc.;  a  part  of  a  will  cannot  be  revoked  by  cancellation  or  oblit- 
eration.    Gvgel  V.  Vollmer,  484. 

2.  Testator's  will  consisted  of  six  pages,  four  of  which  were  marked  across, 

as  having  been  stricken  out  at  some  time  after  its  execution,  with  a  mar- 
ginal note  on  each  of  the  four  pages,  in  the  testator's  handwriting,  as 
follows:  "I  pronounce  this  void,  July  24,  1878."  All  the  writing  on 
the  pages  so  marked  remained  perfectly  distinguishable. — Held,  no  re- 
▼ocation,  and  that  the  entire  will,  as  executed,  must  be  admitted  to  pro- 
bate.   Id. 
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BALE  OF  REAL  ESTATE. 

1.  Testator's  estate  consisted  solely  of  real  property.    By  his  will  he  gave 

certain  legacies,  directed  the  payment  of  all  his  debts  and  funenl 
expenHcs  as  soon  as  possible  after  his  death,  and  provided  that  his 
entire  estate  Hhoiild  be  sold  and  turned  into  cash  as  soon  after  his  death 
as  his  executors  deemed  it  advisable.— //e^,  that,  under  the  will,  tbe 
real  property  was  "subject  to  a  valid  power  of  sale  for  the  paj-ment "  of 
debts  (Code  Vl\.  Pro.,  S  2759,  subd.  4),  and,  in  the  absence  of  proof  of 
the  impracticability  of  executing  the  power,  and  its  relinquishment  by 
the  creditor,  not  subject  to  disposition  under  Code  Civ.  Pro.,  ch.  18,  tit. 
5.     Iknui,^  v.  Jouch,  80. 

2.  The  allegations  prescribed  by  Code  Civ.  Pro.,  g  2752,  for  the  petition  in 

a  special  proceeding  to  dispose  of  decedent's  real  property,  are  jurisdic- 
tional, and  a  provision,  in  an  order  of  reference,  for  amending  such  a 
petition  by  supplying  a  material  omission,  is  wholly  ineffectual.     Id. 

8.  As  to  whether  such  a  special  proceeding  is  invalidated  by  non-appoint- 
ment of  a  six'cial  guardian  for  decedent's  infant  child,  for  whom  no 
general  guaniian  apjxjars,  though  the  infant  is  regularly  served  with 
process,  quaere.     Id.  * 

4.  In  a  creditors  proceeding,  pursuant  to  Code  Civ.  Pro.,  ch.  18,  tit.  5,  to 
dispose  of  a  decedent's  real  property  for  the  payment  of  debts,  one  who 
has  purchased  the  property  at  a  referee's  sale,  in  partition  among  the 
heirs,  is  a  "  jxTson  claiming  an  interest "  in  the  property  under  an  heir, 
and  a  necessary  party  (Co<le  Civ.  Pro.,  §  2754),  who  must  be  named  in 
the  petition,  and  addressed  in  the  citation.  Kammerrer  v.  Ziegltr, 
177. 

6.  Although  the  Code  nowhere  expressly  requires  the  executor  or  adminis- 
trator to  be  cited  on  such  an  application,  it  is  obviously  intended  that 
the  citations  should  be  directed  to  all  persons  whose  names  arc,  by 
§  2752,  required  to  be  stated, — including  such  an  officer.    Id. 

6.  Under  the  provision  of  ^  2754,  that,  "  wUefs  the  executor  or  administrator 

has  caused  to  be  published,  as  prescribed  by  law,  a  notice  requiring 
creditors  to  present  their  claims,  and  the  time  for  the  presentation  there- 
of has  elapsed,  the  citation  must  be  directed  generally  to  all  other  credi- 
tors of  the  decedent,  as  well  as  to  the  creditors  named,"  if  the  excep- 
tion is  not  shown  to  exist,  the  citation  must  contain  the  general  clause 
indicated,  although  the  petitioner  claims  to  be  the  only  creditor.     Id. 

7.  The  existence  of  a  dispute  as  to  the  validity  of  the  petitioner's  claim  does 

not  deprive  the  Surrogate  of  jurisdiction  of  the  proceedings,  the  same 
being  determinable  by  him.    (Code  Civ.  Pro.,  §  2755).    Id. 


SATISFACTION  OF  MORTGAGE. 
Bee  JumsDicTiON,  11. 
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SAVmOS  BANK  DEPOSIT. 
Bee  ExECUTOBs  akd  Adhinistbatobb,  5,  10;  Gift  Causa  Mobtib;  iNJimo- 

TION,  1. 


SPECIAL  GUARDIAN. 

1.  The  value  of  the  professional  services  rendered  by  counsel  to  the  special 

guardian  of  an  infant,  opposing  the  probate  of  a  will,  does  not  furnish 
the  correct  standard  for  the  allowance  of  contestant's  costs.  Farster  y. 
JTaw,  67. 

2.  Since  September  1st,  1880,  Uie  sole  source  of  the  authority  of  a  Surro- 

gate's court  to  allow  compensation  to  special  guardians  in  probate  pro- 
ceedings has  been  the  Code  of  Civil  Procedure.  Id. 
8.  Where  probate  is  opposed  in  behalf  of  an  infant,  and  granted,  his  special 
guardian  is  an  "  unsuccessful  contestant  of  the  will,"  within  the  mean- 
ing of  g  2558  of  that  act;  and  §  2561  prescribes  the  narrow  limits  with- 
in which  the  court  may  exercise  its  discretion  as  to  the  amount  to  be 
awarded,  viz. :  not  exceeding  seventy  dollars,  and  ten  dollars  per  day, 
in  addition,  for  all  the  days  less,  two,  necessarily  occupied  in  the  triaL 
Id, 

4.  Having  no  power  to  award  costs  of  an  appeal,  a  Surrogate  cannot,  under 

the  form  of  such  an  award,  remunerate  a  special  guardian  who  haa  act- 
ed as  such  on  the  appeal.    Sc^ie't  v.  Hewitt^  249. 

5.  It  seems,  tliat  Code  Civ.  Pro.,  (^  2566,  providing,  in  respect  to  a  Surrogate's 

court,  that  ''each  other  ofUccr,  including  a  referee,  and  each  witness, 
is  entitled  to  the  same  fees,  for  his  services  ...  as  be  is 
allowed  for  like  services  in  the  Supreme  court,"  includes  special  guar- 
dians appointed  by  the  former  court,  as  regards  services  rendered  in 
proceedings  therein.    Id. 

See  Sale  of  Real  Estate. 


SPECIFIC  LEGACY. 
See  Commissions,  5;  Legacy,  8;  Intebest,  i,  0. 

STATUTE. 
Bee  Interpbetation  op  Statute, 

STATUTE  OP  LIMITATIONS. 

1.  Where  (here  is  no  other  evidence  of  a  conversion  than  a  demand  and  re- 
fusal, the  statute  of  limitations  does  not  begin  to  run  until  the  refusal, 
although  the  conversion  may  have  taken  place  long  before.  Terrff  ▼. 
Bale,  452, 
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i  3.  The  statute  of  limitationB  docs  not  begin  to  run,  against  a  claim  under  an 

|i  alleged  agreement  for  compensation  for  services  rendered  to  a  testator, 

to  be  made  by  a  provision  in  his  will,  until  the  testator's  death.     Boffon 

T.  KergOl,  464. 

See  Presentation  of  Cuohb. 


STliNOGRAPHER'S  FEES. 
Bee  Commissions,  13;  Costs,  18. 

STOCKS. 

DlSOOTEBT  OF  ASSETB,  2;  EXKCUTORB  AND  AdMINIBTRATOBS,  4. 

SUBSCRIBING  WITNESS. 

After  the  scrivener,  E.,  -who  drew  a  paper  propounded  as  a  codicil,  had 
completed  the  draft,  decedent  requested  him  to  sign  decedent's  name 
thereto  "per  W.  K.,"  which  he  did. — Ileld,  that  such  signature  of  K. 
was  not  available  as  that  of  a  subscribing  witness.  Larabee  v.  Ballard, 
496. 

See  ErBcunoN  of  Will,  8,  4;  Will,  5;  WrrNxaa. 

SURETIES. 
See  Official  Bond. 

SURPLUS  MONEYS. 

1.  Rule  71  of  the  general  rules  of  practice,  allowing  the  payment,  to  a  party 

willing  to  receive  it,  of  a  gross  sum  in  lieu  of  an  annual  interest  or  in- 
come for  life,  does  not  apply  to  a  case  where  the  distribution  of  a  fund 
is  expressly  provided  for  by  statute.  Hence,  this  provision  of  the  Rules 
cannot  be  invoked  in  respect  to  the  distribution,  by  a  Surrogate,  of  sur- 
plus moneys  arising  on  a  sale  under  foreclosim?,  pursuant  to  Code  Giv. 
Pro.,  g§  2793,  2799.    Zafirt  v.  Zahrt,  444. 

2.  The  Code  providing  for  the  payment,  out  of  such  surplus  proceeds,  of  a 

gross  sum  in  lieu  of  an  annual  income,  oniy  in  the  case  of  dower  (g  2793, 
subd.  8),  the  interest  of  the  devisee  of  a  life  estate  cannot  be  secund 
otherwise  than  by  the  investment  of  a  fund  for  the  life-tenant,  the  pay- 
ment of  the  income  arising  therefrom  to  him  for  life,  and  the  payment 
of  the  principal  to  the  remainderman  upon  the  determination  of  the 
temporary  interest  (§  2796).    Id, 
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SURROGATE'S  COURT. 

See  JuKisDiCTioN. 

SURVIVORSHIP. 

1.  A  devise  or  bequest  to  "  survivors,"  in  a  case  where  the  gift  is  preceded 

by  a  life  or  other  prior  interest,  is  to  be  construed,  in  the  absence  of  a 
manifest  special  intent  to  the  contrary,  as  applying  to  persons  living  at 
the  time  of  testator's  death,  and  not  as  taking  effect  ouly  in  favor  of 
those  who  survive  until  the  period  of  distribution.  It  seems,  that  the 
English  rule  is  contra.    Lyoim  v.  Mahan,  180. 

2.  Testatrix  devised  two  parcels  of  real  property  to  her  executor,  in  trust  to 

collect  the  rents,  or,  in  his  discretion,  to  sell,  invest  the  proceeds  and 
collect  the  income  thereof,  and  to  apply  a  portion  of  the  rents  or  income 
to  the  support  of  her  mother  during  life,  so  much  thereof  as  necessary 
to  the  education  and  support  of  an  infant  son  during  his  minority,  and 
the  balance  to  the  use  of  J.,  T.  and  M.,  her  children  by  a  former  mar- 
riage; one  of  the  parcels,  or  its  avails,  to  go  to  said  infant  son,  after  the 
death  of  testatrix's  mother  and  the  attainment  of  majority  by  him.  Then 
followed  the  clause:  "and  all  the  rest,  residue  and  remainder  of  my 
property  and  estate,  I  do  then  give,  devise  and  bequeath  to  my  children  J., 
T.  and  M.,  the  survivor  and  survivors  of  them,  share  and  share  alike." 
When  testatrix's  mother  had  died  and  the  infant  legatee  became  of  age, 
T.  was  living,  M.  had  died  leaving  a  husband  and  no  issue,  and  J.  had 
died  leaving  a  widow  and  a  son.  A  contest  having  arisen  upon  the 
proper  construction  of  the  will  as  to  the  disposition  of  the  residue, — T. 
claiming  the  whole  thereof,  as  having  alone  **  survived," — Ueld^  1.  That 
the  devise  to  sell  effected  an  immediate  equitable  conversion  of  the  land 
into  personalty,  and  J.'s  son  was  not  entitled  to  a  third  of  the  residue, 
as  the  heir  at  law  of  his  father.  3.  That  the  survivorship,  indicated  in 
the  clause  quoted,  related  to  the  death  of  testatrix,  and  not  to  the  future 
death  of  the  mother  and  attainment  of  majority  by  the  infant  son;  that 
the  residuum,  accordingly,  vested  as  personalty  in  J.,  T.  and  M.,  at  the 
time  of  testatrix's  death, — this  result  not  being  inconsistent  with  the 
vesting  of  the  legal  title  in  the  executor.    Id, 

TAXES. 
See  Afportionmicnt,  1;  ExECtrroiis  aitd  Admikistratobs,  8. 

TEMPORARY  ADMINISTRATOR. 

1.  A  contest  having  arisen  upon  an  application  for  the  probate  of  a  will 
which  it  appeared  would  necessarily  cause  delay  in  granting  letters  tes- 
tamentary, one  of  the  executors  named  in  the  will,  who  was  charged  by 
contestant  with  unduly  influencing  decedent  in  respect  to  the  same. 
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applied,  under  Code  Civ.  Pro.,  g  2868,  for  hi»  own  appointment  as  tem- 
porary administrator. — Held,  that  such  appointment  would  he  improper, 
and  that  the  application  muHt  be  denied.     Oontweil  v.  Oomwell,  1. 

2.  Code  Civ.  Pro.,  §  26^,  reslricts  the  Surrogate's  power  to  appoint  a  tem- 
porary administrator  of  a  decedent's  estate  to  cases  where  delay  neces- 
sarily occurs  in  granting  letters  testamentary  or  of  general  administra- 
tion, being  in  this  respect  narrower  than  L.  1870,  ch.  859,  §  18,  which 
gave  the  court  in  New  Yorli  county  power  "in  cases  -where  contest  is 
made  ...  to  the  probate  of  any  will  relating  to  real  estate,"  to 
appoint  a  receiver  thereof,  pending  sucli  contest.     Tooker  v.  JkU,  58. 

B.  Under  Code  Civ.  Pro.,  §  2672,  permitting  the  Surrogate  to  authorize  a 
temporary  administrator  to  pay  "  any  expenses  of  the  administration  of 
his  trust,"  the  former  may,  on  the  Iatter*s  application,  order  him  to  pay 
his  counsel  for  legal  services  rendered  in  the  course  of  the  administra- 
tion.    Stoles  V.  Dah,  260. 

1  A  temporary  administrator  having  applied  for  an  order  directmg  him  to 
pay  his  counsel  a  certain  specified  sum  as  such  compensation, — Held, 
that,  while  the  provision  cited  would  justify  the  order  tisked  for,  tiie 
better  practice  was  to  permit  the  administrator  to  withdraw  from  de* 
posit  funds  not  exceeding  an  amount  specified,  and  afford  him  an  op- 
portunity to  exercise  his  own  discretion  as  to  a  reasonable  amount  to  be 
paid  to  counsel,  subject  to  an  accounting;  and  that  an  order  should  be 
granted  accordingly.    Id. 

TESTAMENTARY  CAPACITY. 

1.  Where  a  decedent,  at  the  time  of  the  alleged  execution  of  a  will,  is  shown 

to  have  been  aged,  ill,  physically  feeble,  and  with  impaired  senses, 
though  of  unquestioned  mental  capacity,  mere  proof  of  the  due  observ- 
ance of  the  formalities  of  subscription  and  publication  will  not  justify  a 
decree  admitting  the  instrument  propounded  to  probate.  Uyati  v.  Lun- 
nin,  14. 

2.  The  value  of  the  testimony  of  attending  physicians,  as  to  their  patients' 

testamentary  capacity,  and  that  of  alienists,  upon  the  same  subject, 
given  in  response  to  hypothetical  questions, — compared.  Whdpley  v. 
Loder,  368. 

8.  The  same  acute  perceptions  and  enlarged  comprehension  are  not  requisite 
in  a  testator  disposing  of  a  few  acres  of  land  in  a  rural  district,  and  a 
few  securities,  as  in  one  distributing  a  diversified  property  of  the  value 
of  a  million  dollars.     Shddon.  v.  Dmc^  503. 

4.  The  paper  propounded  as  testatrix's  will  was  executed  in  January,  1881, 
about  two  months  before  her  death,  and  when  she  was  nearly  eighty 
years  of  age.  For  more  than  three  years  she  had  been  an  invalid,  in 
consequence  of  an  attack  of  paralysis,  before  which  she  had  been  of 
fair  intelligence,  of  a  reticent  disposition,  and  a  diligent  reader.  She 
had  no  children,  but  was  the  widow  of  8.,  one  of  whose  grandchildnsn 
was  principal  devisee  in  the  will.    Her  property  connsted  of  a  home- 
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Stead  of  a  few  acres,  and  a  small  amount  in  securities.  Nothing  in  the 
will  Indicated  a  lack  of  mental  vigor,  or  called  for  criticism.  During 
four  months  preceding  the  execution,  she  w&s  under  the  care  of  others, 
by  whose  testimony  it  appeared  that  she  was  the  victim  of  hallucina- 
tions,— as  that  she  was  not  in  her  room  when  .she  was,  that  it  hud  been 
altered,  that  it  was  occupied  by  gypsies  or  Indians,  that  she  had  been 
confined  in  a  cellar,  etc;  which  delusions,  however,  were  intermittent, 
and  not  of  daily  occurrence.  Proponent's  evidence,  on  the  contran', 
was  plain  to  the  effect  that  she  was  mentally  capable.  In  bhort,  there 
was  a  conflict  of  evidence,  showing,  on  the  one  hand,  that  she  was 
almost  totally  iml)ecile,  and,  on  the  other,  that  she  retained  her  menUil 
faculties  sufficiedtly  to  qualify  her  to  make  a  will.  On  the  day  of  the 
drawing  and  execution  of  the  paper  propounded,  she  conversed  intelli- 
gently with  the  draftsman  as  to  changes  to  be  made  in  her  dispositions 
as  contained  in  a  prior  will,  and  directed  that  will  to  be  burned;  and 
the  testimony  of  the  subscribing  witnesses,  so  far  as  it  disclosed  the 
facts,  showed  nothing  irrational  m  then  occurring. — Held,  that,  in  view 
of  the  conflict  of  evidence  as  to  decedent's  capacity  previously  to  the  time 
of  execution,  the  controversy  must  be  narrowed  down  to  that  period;  that 
the  evidence  disclosed  a  mental  condition  at  that  lime  sutficiently  sound 
to  enable  her  to  make  a  will;  and  that  the  |Xitition  for  probate  must  be 
granted.  Jd. 
5.  By  a  sound  mind,  within  the  meaning  of  the  law  respecting  testaments,  is 
not  meant  a  mind  which  is  perfectly  balanced,  and  free  from  all  preju- 
dice and  passion.     PJUUips  v.  Chater,  588. 

TESTAMENTARY  GUARDIAN. 

Petitioner,  one  of  six  infant  wards,  having  become  of  age  in  1879,  and  called 
tlie  testamentary  guardians  to  account,  thfty  filed  an  account  of  their 
proceedings  as  guanlians  of  all  the  children,  from  the  commencement 
of  their  trust  to  February,  1882,  showing  a  balan(;e  in  their  hands  of 
about  f500;  the  balance,  in  1879,  when  petitioner  attained  majority, 
being  over  $0,000.  Petitioner  filed  no  objections  to  the  account. — IMd, 
that  the  account  was  incorrectly  stated;  that  it  should  have  been  made 
up  by  charging  the  guardians  with  petitioner's  share  of  the  common 
property,  and  crediting  him  with  his  share  of  the  common  disbui'scments. 
together  with  such  disbursements  hs  were  made  for  his  exclusive  lx»nefit; 
that,  petitioner  not  having  appeared  by  attorney,  or  objected  to  the 
account,  a  decree  should  not  be  made  until  the  production  of  his  con- 
sent, duly  acknowledged,  to  receive  one  sixth  of  the  balance  of  the 
account  as  rendered.     Freeman  v.  Mohrmnn,  461. 

See  CoMHissiONB;  Infant. 

TESTAMENTARY  TRUSTEE. 
1.  A  testamentary  trustee,  having  been  required  to  give  security  for  the  due 
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administration  of  the  trust,  by  a  bond  in  the  penalty  of  $95,000,  with 
two  sureties,  one  of  whom  justified  in  a  sum  greater  than  the  penalty, 
while  the  other  fell  far  short  of  the  statutory  standard,  it  was  contended 
that  the  deficiency  in  the  justification  of  one  was  supplied  by  the  excess 
in  that  of  the  other. — Held,  that  the  bond  was  insufficient,  and  that  the 
second  surety  must  be  replaced  by  one  capable  of  justifying  in  $95,000. 
or  by  two  or  more,  each  worth  at  least  ten  thousand  dollars,  and  capable 
together  of  justifying  in  $95,000.     7Yai<k  v.  Annett,  171. 

2.  A  testamentary  tnistec  who  has,  pui^uant  to  a  decree  of  the  Surrogate's 
court,  before  which  he  accounted  as  executor,  separated  the  fund  apper- 
taining to  a  triLst  of  personal  property,  from  the  general  fund  of  the  es- 
tate, and  kept  the  sjime  invested  by  itself,  may,  upon  paying  over  the 
principal  of  such  trust  fund,  upon  a  contingency  provided  for  in  the 
will,  have  full  commissions  as  trustee,  for  receiving  and  paying  out  the 
same,  although  he  was  allowed  full  commissions  on  the  whole  estate, 
on  his  accounting  us  executor.     JIall  v.  CampbeU,  415. 

8.  The  fact  that  testamentary  trustees  have  made  up  their  account  at  the 
.    end  of  each  year,  for  a  number  of  years,  does  not  constitute  a  judicial 
settlement  thereof,  so  as  to  entitle  them  40  charge  commissions.     Bnmh 
V.  Smith,  477. 

4  Testamentary  trustees  cannot  have  full  commissions  annually  upon  their 
testator's  cslate,  where  they  have  not  annually  settled  their  account  pur- 
suant to  an  order  of  the  Surrogate's  court.    Id. 

5.  The  commissions  of  two  or  more  testamentary  trustees  must  be  computed 
upon  the  aggregate  sums  received  and  paid  out  by  all,  and  not  upon  the 
particular  amounts  paid  out  by  each.    Id, 

See  Commissions;  Tbustbb. 

TE8TAMENTUM  INOFFICIOSUM. 

See  Will,  9. 


TOMBSTONE. 
See  MoBTUART  Monithekt. 

TRUSTEE. 

A  trustee  cannot  apply  a  trust  fund  to  the  payment  of  his  own  claim  against 
the  cestui  que  trvM,  for  which  he  has  no  lien  on  the  fund,  which  is  in 
no  way  connected  with  the  execution  of  the  trust,  and  the  payment  of 
which  is  not  provided  for  by  the  terms  of  the  trust.  Terry  t.  Bale, 
452. 

See  Ratification;  Tbotamibntabt  Tbu6tbb. 
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UNDERTAKma. 

« 

After  the  filing  and  service  of  a  sufficient  notice  of  appeal  from  the  decree 
of  a  Surrogate's  court,  and  of  an  undertaking  to  render  the  appeal 
effectual,  the  matter  is  remoyed  from  its  jurisdiction,  and  proceedings 
predicated  upon  the  insufficiency  of  an  undertaking  filed  by  the  appel- 
lant must  be  initiated  by  the  respondent  in  the  appellate  court.  Jhi  Bois 
V.  Brown,  817, 


UNDUE  INFLUENCE. 

1.  The  degree  of  control  which  is  sufficient  to  invalidate  a  will  depends 

largely  upon  the  age  of  the  will-maker,  influences  which  might  legiti- 
mately bo  exercised  upon  a  person  of  mature  years  justly  falling  under 
the  condemnation  of  the  law  when  brought  to  bear  upon  an  infant  of 
sixteen.    Setter  v.  Straub,  264 

2.  Even  the  earnest  persuasions,  of  the  interested  and  self-seeking,  will  not 

necessarily  vitiate  a  testamentary  instrument  by  which  they  are  largely 
benefited,  if  it  apx)ears  that  the  testator,  in  selecting  them  as  the  recip- 
ients of  his  bounty,  has  acted  on  his  own  judgment,  and  not  merely 
given  expression  to  the  purposes  of  others,  by  whose  will  his  own  has 
been  subdued.  Id, 
8.  Decedent,  a  female  orphan,  who  died  at  St.  Francis'  Hospital,  in  Jersey 
City,  in  September,  1880,  executed  the  paper  propounded  as  her  will, 
in  the  house  of  her  aunt,  the  proponent,  in  that  city,  about  November 
1st,  1879,  being  barely  of  the  age  of  sixteen  years.  The  instrument 
gave  all  to  proponent  and  nominated  her  as  sole  executrix.  The  attest- 
ation clause  was  subscribed  by  a  female  servant  of  proponent,  since 
deceased,  and  one  II.,  whom,  it  appeared,  proponent  had  declared  to 
be  deficient  in  intelligence,  and  whose  testimony  as  to  the  execution 
contained  serious  discrepancies.  It  appeared,  that  decedent  was  weak 
in  body,  of  a  gentle  and  compliant  disposition,  and  with  little  strength 
of  character,  and  that,  by  reason  of  her  illness  and  docility,  her  volition 
could  easily  have  been  dominated  by  one  having  the  motive  and  oppor- 
tunity to  control  it;  in  the  summer  of  1877,  decedent,  while  living  in 
New  York,  the  domicil  of  her  late  parents,  becoming  seriously  ill,  was 
taken  by  her  aunt  to  the  hospital  mentioned,  where  she  remained,  save 
for  brief  absences,  till  her  death;  during  this  interval,  proponent's  hus- 
band, domiciled  in  New  Jersey,  was  appointed  decedent's  general  guard- 
ian by  the  Surrogate  of  New  York,  but  was  removed  from  office  by 
the  Supreme  court  shortly  before  October,  1879;  decedent  was  brought 
to  her  aunt's  house,  for  the  purpose. of  executing  the  paper,  and  inmiedi- 
ately  afterwards  taken  back  to  the  hospital;  proponent's  testimony,  with 
respect  to  the  circumstances  attending  the  execution,  was  confused, 
self -contradictory,  and  in  some  instances  palpably  false;  two  of  her 
children,  aged  twenty-one  and  seventeen,  respectively,  who  had  been 
present  on  the  occasion,  were  not  called  as  witnesses;  the  instrumen 
Vol.  I.— 48 
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was  drawn  bgr  a  lawyer,  who.  for  a  reason  unexpliuned,  retired  from  ihe 
premises  just  before  the  execution,  and  returned  soon  afterwards.  Tbe 
probate  was  contested,  on  the  grounds  of  want  of  due  execution,  -wast 
of  testamentary  age  under  the  laws  of  New  Jersey,  and  undue  infiuczice. 
— ZfcW,  that,  thouf^h  the  instrument  must  be  deemed  to  have  been  sai>- 
Bcribed  and  publislied  in  subsUmtial  compliance  with  the  requirements 
of  the  statutes  of  this  Slate,  and  thougli  decedent's  domicU  miist  be 
deemed  to  Imve  remained  the  city  of  New  York,  notwillLstandini^  hzr 
removal  to  New  Jersey,  the  domicil  of  her  uncle,  and  his  appointniecc 
aa  her  guardian,  and  she,  therefore,  was  of  testamentaiy  age,  the  same 
was  executed  principally  by  proponent's  procurement,  and  was  the  re- 
sult of  undue  intluence  exercised  by  her  over  decedent,  aixl  that,  tlieie- 
fore,  probate  must  Ikj  refuted.     Id. 

4.  Decedent  was  82  years  old,  and  somewhat  shaken  in  mind  and  body  by 

her  advanced  age,  at  the  time  of  the  making  of  her  alleged  will,  which 
was  drawn  by  her  attorney,  and  named  him  as  an  executor  and  a  legatee. 
The  execution  was  formally  proved,  without  evidence  of  any  conversa- 
tion or  conduct,  attending  it,  furnishing  any  clue  to  her  mental  capacity 
— Jleldf  that  this  at  once  suggested  suspicion  and  tlie  necessity  of  a  care- 
ful scrutiny  into  the  facts.     Whdpley  v.  Ijoder,  S68. 

5.  In  order  to  justify  the  rejection  of  a  will  of  a  pei-son  of  sound  mind,  on 

the  ground  of  undue  influence,  contestant  must  show  facts  inconsistent 
with  the  hypothesis  of  the  execution  having  been  procured  by  any  other 
means.    /(/. 

6.  Though  differences,  in  a  will,  from  testator's  previous  intentions,  as  ex- 

pressed in  a  prior  will,  tend  strongly,  when  associated  with  other  facts, 
to  establish  undue  inHuence,  yet  where  the  proof  is  barren  of  such  con- 
comitant facts,  the  mere  circumstance  is  of  no  importance;  otherwise  a 
change  of  testamentary  intention  would  be  forever  barred.  Wood  v. 
Bishop,  512. 

7.  Authorities  on  the  question  of  undue  influence,— collated.    2d. 

8.  Contestants,  for  the  support  of  their  allegations  of  undue  influence  exer- 

cised upon  decedent  in  respect  to  his  will,  were  compelled  to  rely  almost 
entirely  upon  the  facts  that  proponent,  decedent's  second  wife,  had  op- 
portunity to  influence  him,  and  that  the  will,  while  it  made  munificent 
provision  for  her,  was  both  ungenerous  and  unjust  to  the  family  of  his 
first  wife.— ZZ<jW,  no  proof.    Uagan  v.  Yates,  684. 

VARIANCE. 

A  variance  between  a  citation  and  a  copy  thereof  served  is  cm^ble  by 
amendment,  where  the  respondent  has  appeared.    Pryer  v.  Clapp,  887. 

See  Ahendmbnt;  Salb  of  Ksal  Estate,  2, 

VESTING. 
See  SuBYivoBSHiP. 
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VOUCHERS. 
See  AjooommsQ,  18;  Discovert  Ain>  iNBPSonoN. 

WARD. 
See  Gbheral  Guasdian;  Infant;  Testamentaby  Guabdiab. 

WILL. 

1.  A  testator  can  by  suitable  agreement,  upon  sufflcient  consideration,  law- 

fully restrict  his  power  of  testamentary  disposition.  Oilea  v.  Be  TaXiey- 
rand,  97. 

2.  Testator,  by  his  will,  gave  his  wife  certain  legacies,  and  the  income  of 

certain  leasehold  property  for  her  support  and  that  of  his  minor  chil- 
dren. He  further  directed  that  a  house  and  lot  be  sold,  and  one  half  of 
the  income  of  the  proceeds  of  sale  be  paid  his  wife  until  his  "  youngest 
child  then  living"  attained  majority;  (hat  the  other  half  of  such  income 
accumulate,  and  the  entire  principal  and  the  accumulations  be  divided 
**  between  my  said  children  who  shall  be  then  living  and  the  lawful  i»- 
floe  of  any  who  may  have  died  leaving  child  or  children,  equally,  when 
my  youngest  child  then  living  shall  be  twenty-one  years  of  age;  and  in 
case  any  of  my  said  children  shall  die  before  my  youngest  child  then 
living  shall  be  twenty-one  years  of  age  leaving  lawful  issue,  such  issue 
shall  take  the  share  of  its  deceased  parent."  Six  children  survived  tes- 
tator. On  an  application,  during  their  lifetime  and  the  minority  of 
three  of  them,  by  the  widow,  to  compel  payment  of  a  portion  of  the 
trust  fund  for  the  infants'  support,  the  adult  children  not  being  made 
parties, — Held,  that  the  order  must  be  refused  for  want  of  necessary 
parties,  viz. :  (1)  the  adult  children,  who,  if  alive  at  the  attainment  of 
majority  by  the  "youngest  child,"  would  be  entitled  to  share  in  the 
fund;  and  (2)  the  possible  issue  of  such  children  as  should  die  before 
such  event,  whose  right,  during  the  life  of  the  trust,  was  not  extinguish- 
ablc  by  any  consent  or  waiver.     Schmitt  v.  Kahra,  114. 

8.  As  to  whether  the  time  intended,  in  the  expression  *•  youngest  child  then 
living,"  was  (1)  that  of  testator's  death,  so  as  to  entitle  at  least  one  infant 
to  an  advance  from  the  fund,  or  (2)  that  of  the  attainment  of  majority 
by  such  child  as  should  in  fact  live  to  be  twenty-one  years  of  age,  and , 
be  the  youngest  child  then  living,  thus  contravening  the  statutory 
restrictions  of  accumulations,  qucei  e.    Id. 

4  Testatrix,  by  her  will,  after  giving  one  third  of  the  residue  to  her 
executors,  in  trust  to  apply  the  interest  and  income  to  the  use  of  her 
daughter  for  life,  with  remainder  over,  directed  "that  this  distribution 
of  said  residue  of  said  property  is  subject  to  this  provision — that  the 
third  so  directed  to  be  invested  for  the  benefit  of  my  daughter  is  to 
he  eharged  with  the  amount  which  shall  he  found  on  my  books  charged  to 
her. — Held,  that  the   amount  to  be  deducted   from  the  daughter's 
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third  must  include  the  charges  found  on  the  books  as  of  dates  vabBt- 
quent,  as  well  as  prior,  to  the  date  of  the  will  Thorns  ▼.  UhderiktU, 
806. 

6.  W.,  who  died  in  1864,  by  his  will,  of  which  B.  qualiiSed  as  executor,  di- 
rected the  residue  of  his  estate  to  be  converted  into  money,  and  inrested 
in  securities  for  the  benefit  of  his  sisters  D.,  8.  and  M.,  equally,  during 
their  Htcs,  but  omitted  to  dispose  of  the  remainder.    Subsequently,  D. 
died,  leaving  a  will,  of  which  6.  qualified  as  executor,  and  to  which  he 
was  one  of  two  subscribing  witnesses,  whereby  she  constituted  B.  and  X. 
her  residuary  legatees,  with  equal  shares.    B.  was  a  nephew  of  £>.,  and 
resided  in  the  State  at  the  time  of  the  probate  of  her  will.     On  an 
accounting  by  B.,  as  executor  of  W.'s  will,  the  amount  of  the  reridumn 
of  the  latter's  estate  was  ascertained,  and  B.  was  decreed  to  invest  it  and 
divide  the  income  as  directed  in  the  will.    Upon  the  judicial  settlement 
of  B.'s  account,  as  executor  of  D.*8  will,  a  contest  having  arisen  as  to 
B.'s  right,  as  legatee  under  that  will,  to  one  half  of  the  residuum, — Udd^ 
that,  on  W.'s  death,  the  title  to  one  third  of  the  remainder  of  hia 
residuary  estate  vested  in  D.,  as  one  of  his  next  of  kin;  that  this  fund 
came  into  the  hands  of  B.,  as  executor  of  W.,  and,  after  D.'s  death 
became  a  claim,  in  the  hands  of  B.,  as  her  executor,  which  he  must  he 
deemed  to  have  collected,  and  constituted  a  part  of  the  residuum  at- 
tempted to  be  given,  by  her  will,  to  B.  and  X. ;  that  the  shares  of  these 
residuary  legatees  were  separable,  B.'s  being  void  imder  the  statute,  be- 
cause he  was  a  necessary  witness  to  prove  the  will  of  D. ;  that  B.  's  half 
of  the  residue,  accordingly,  except  so  much  thereof  as  he  was  entitled 
to  under  2  B.  8.,  65,  §  61,  passed  to  D.'s  next  of  kin,  under  the  statute 
of  distributions.    Du  B&U  v.  Broitn,  817. 

6.  Testator,  who  died  in  1869,  by  his  will  gave  seven  eighths  of  the  residue 
of  his  estate,  which  consisted  mainly  of  stocks,  bonds  and  mortgages, 
as  follows:  four  equal  eighth  parts  thereof  to  the  executors,  in  trust, 
each  one  of    said    eighths  for   the   benefit,  for  life,  of  one  of  four 
daughters,  the  income  to  be  applied  by  the  executors,  with  power  of  ap- 
pointment to  each  daughter,  and  in  default  thereof,  with  remainder  over. 
Each  of  the  three  remaining  equal  one  eighth  parts  was  also  given 
in  trust  for  beneficiaries  named.    The  executors  and  trustees  were  di- 
rected to  deduct  from  each  share  debts  owing  from  the  beneficiary  to 
the  testator.      On  January  Ist,  1872,  the  executors  set  apart  existing 
$ecurUies,  as  nearly  as  practicable  in  equal  amounts,  for  the  several  bene- 
ficiaries, and  kept  an  account  with  each,  based  on  the  securities  ao  set 
apart.    The  incomes  and  expenses  of  management  of  the  several  shares 
were  unequal.     On  the  executors'  accounting,  a  controversy  having 
arisen  concerning  the  assignment  of  securities  for  the  daughters'  shares, — 
Heldt  1.  That  no  such  assignment  was  proper,  the  same  not  having  been 
clearly  directed  by  the  will,  but,  on  the  contrary,  being  against  its  pro- 
visions looking  toward  equality  in  the  beneficiaries*  incomes.    2.  That 
the  daughters  were  not  estopped  by  receipts  signed  by  them,  specifying 
the  interest  as  having  been  received  on  certain  securities  set  apart  for 
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them,  respectiyely,  because  though  they  were  competent  to  conclude 
themselves,  It  did  not  appear  that  they  possessed  adequate  knowledge 
of  an  the  facts,  and  at  any  rate,  they  could  not  affect  the  rights  of  the 
remaindermen.    Arthur  v.  NeUon,  837. 

7.  Testator,  by  his  will,  gave  the  residue  of  his  estate,  consisting  of  real 

and  personal  property,  "  unto  A.  (his  adopted  daughter).    .    .    to  her 
and  her  child  or  children.    Should  the  said  A.  die  without  leaving  any 
'-  child  or  children,  then  the  above  legacy  to  be  given  toG.  (A.'s  husband), 

to  him  and  his  heirs  forever.'*  A.  having  died  Intestate,  leaving  two 
children,  it  was  contended  that  G.  took  one  third  of  such  personal  prop- 
•  erty  left  by  A.,  and  became  tenant,  by  the  curtesy,  of  such  real  property, 
of  which  she  had  been  seized. — HM^  that  the  children  took,  as  purchasers 
under  testator's  will,  a  remainder  after  A.'s  life  estate,  and  that  G.  took 
nothing,  his  gift  over  failing  by  reason  of  the  occurrence  of  the  death 
of  A.,  leaving  a  child  or  children,  her  surviving.  CT(mvu>eH  ▼.  Kirk, 
888. 

8.  The  law  of  wills  has  for  its  foundation  the  right  of  every  man  to  dispose 

of  his  property  as  he  chooses,  however  absurd  or  inequitable  the  dispo- 
sition may  appear  to  others.     Wood  v.  Bishop,  512. 

9.  The  doctrine  of  testavMrntum  inqfflciodum  has  no  place  in  our  law.    PhU- 

lips  V.  Ohater,  533. 

10.  The  mere  fact  of  the  exclusion  of  a  wife,  by  her  husband's  will,  from 
any  share  in  his  estate  is  no  ground  of  objection  to  the  instrument,    id. 

11.  Testator,  by  the  first  clause  of  his  will,  gave  to  his  son,  as  trustee, 
$5,000,  to  be  paid  to  him  within  80  days  after  testator's  death,  and  to  be 
applied  in  defraying  the  current  expenses  of  the  household  and  family, 
including  the  personal  expenses  of  the  widow.  By  the  second  clause, 
he  gave  one  fourth  of  the  residue  to  a  trustee  to  collect  the  income  and 
apply  the  same  to  the  use  of  his  widow  for  life,  with  remainder  over; 
and  directed  that,  until  his  executors  ascertained  and  paid  over  said 
fourth  of  the  residue  to  the  trustee,  they  should  "  pay  over  and  advance 
to  my  said  wife  a  sufficient  siom  per  annum  to  make  up  to  her  an  annual 
income  of  $3,000,  such  advances  to  be  charged  against  and  deducted 
from  the  share  to  be  held  in  trust  for  her."  These  provisions  were  ex- 
pressed to  be  in  lieu  of  dower.  She  had  a  separate  estate,  yielding 
some  income.  The  sum  of  $8,000  was  ample  for  her  annual  maintenance. 
— Held,  that  the  testator  did  not  intend  that,  in  making  up  this  annual 
income,  there  should  be  taken  into  account  any  income  which  naight 
come  to  the  widow  apart  from  that  furnished  by  the  wilL  Matter  of 
Wood,  659. 

12.  A  decedent  may  use  his  will  for  displaying  kindly  or  vindictive  senti- 
ments, may  indulge,  if  he  choose,  bis  whims,  spite,  vanity,  egotism,  or 
animosities,  to  the  top  of  his  bent;  yet  his  wishes  must  be  respected  by 
the  courts,  at  least  to  the  extent  of  adjudging  that  they  be  made 
effectual,  provided  only  that  he  is  not  deficient  in  mental  capacity,  and 
is  observant  of  the  forms  established  by  law  for  the  execution.  Hagan 
y.  Yaiee,  584. 
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8ee  Codicil;  Disputed  Claim,  4;  Exbcdtion  of  Will;  Interpbstattos 
OP  Will;  Legacy;  Lost  Will;  Pubucation  of  Will;  Rbcobd  ov 
Will;  Revocation  of  Will. 

WITNESS. 

1.  The  possibility  that  even  the  falsest  witness  may  stumble  upon  the  tratli 

renders  it  unsafe  to  infer,  merely  from  discredited  testimony,  the  ex- 
istence of  a  state  of  facts  diametrically  opposed  thereto.  Hyatt  v.  Dut^ 
nin,  14. 

2.  The  interest  in  the  event  of  a  special  proceeding,  which  will,  under  Code 

Civ.  Pro.,  ^  829,  disqualify  a  witness  from  testifying  as  llierein  specified, 
must  be  a  present,  certain  and  vested,  as  distinguished  from  a  remote,  un- 
certain or  contingout  interest.  The  test  is  that  the  witness  will  gain  or 
lose  b}  the  direct  legal  operation  of  tlie  decree,  or  that  the  record  will 
be  legal  evidence  for  or  against  him  in  some  other  cause.  JScfiei'rer  v. 
Katifiudu,  39. 
8.  The  possible  right  of  dower  of  the  wife  of  a  son  of  a  deceased  owner  of 
real  proixTty,  in  such  of  the  property  as  the  son  might  inherit  if  dece- 
dent should  be  adjudged  to  have  died  intestate,  not  being  an  interest  of 
the  lequisite  character,  does  not  disqualify  her,  in  a  6|)ecial  proceeding 
for  the  probate  of  decedent's  will,  from  testifying  against  the  executor, 
to  a  personal  transaction  or  communication  between  herself  and  dece- 
dent.    Id. 

4.  Autlioritics  upon  the  question  of  disqualification  of  a  witness  by  virtue 

of  the  possession  of  a  dower  interest, — compared.    Id, 

5.  2  R.  S.,  05,  >^S^0,  51,  relating  to  gifts  by  will  to  a  subscribing  witness,  were 

enacted  with  a  two-fold  object;  first,  to  render  competent  a  witness  who 
would  otherwise  not  have  been  so,  and  secondly,  to  guard  against 
fraud  in  the  preparation  and  execution  of  wills.  Du  Bois  v.  Broicn, 
817. 

6.  The  fact  that  one  is  named  as  executor,  in  an  instiiiment  propounded  by 

another  as  the  will  of  a  decedent,  does  not  render  him  a  party  to  tlic 
proceedings;  and  he  is,  therefore,  not  disqualified,  as  a  parly,  by  Code 
Civ.  Pro. ,  S  829,  from  testifying  as  to  transactions  or  communications 
between  liimself  and  the  latter.     Whelpley  v.  Loder,  368. 

7.  Even  where  one  so  named  as  executor  is  the  proponent  of  the  alleged  will, 

he  is,  in  his  capacity  of  executor,  a  party  icUhout  interest,  and,  there- 
fore, not  included  in  the  prohibition  of  tliat  section,  because  it  is  impos- 
sible that  he  should  be  examined  "in  his  own  behalf  or  interest;'* 
besides,  contestants,  against  whom  he  would  testify,  are  not  persons  de- 
riving their  •*  title  or  interest  from,  through  or  under  "  the  deceased,  by 
assignment  or  otherwise.    Id. 

8.  The  attorney  of  a  decedent,  called,  in  proceedings  for  the  probate  of  the 

latter's  will,  by  the  executor  proponent,  to  prove  the  instructions  re- 
ceived by  witness  for  drawing  the  same,  may  testify  with  respect  there- 
to, notwithstanding  the  prohibition  of  Code  Civ.  Pro.,  §  835,  as  to  dis- 
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closing  communications  made  by  his  client  in  the  course  of  his  profes- 
c  i  donal  employment,  because  by  calling  him  the  objection  is  waived  by 

the  personal  representative,  to  whom  alone  the  privilege  of  objecting 
survives.    Id. 

9.  Such  testimony  is,  moreover,  admissible  on  a  broader  ground,  namely, 

that  the  statute  is  designed  to  protect  the  living  in  their  business  rcla> 
^^  tions,  and  not  to  conceal  the  intentions  of  decedents,  in  respect  to  the 

,  •  disposition  of  their  estates.    Id. 

10.  For  a  like  reason.  Code  Civ.  Pro.,  §  884,  cannot  be  regarded  as  forbid- 
ding a  physician  to  disclose,  in  proceedings  to  prove  his  patient's  will, 
information  acquired  in  professional  attendance,  upon  an  issue  as  to 
testamentary  capacity.    Id. 

See  Evidengb;  Lost  Will,  1;  Subscribing  Wmnesa 
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